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PREFACE. 


This  comparison  of  legislation  was  undertaken  during  the 
winter  of  1894-95.  The  pressure  of  other  duties  delayed  the 
completion  of  the  work.  The  examination  of  the  law  in 
most  of  the  states  has  been  brought  down  to  the  close  of  the 
legislative  year  1898;  in  some  instances  the  legislation  oi 
1899  has  been  examined. 

I  desire  to  express  my  thanks  to  many  persons  from  whom 
I  have  received  assistance  and  suggestions  during  the  pro- 
gress of  this  investigation.  I  am  especially  indebted  to 
Professor  Munroe  Smith,  of  Columbia  University,  under 
whose  direction  my  studies  in  jurisprudence  were  prosecuted. 
It  is  fitting  that  I  make  special  mention  also  of  my  indebted- 
ness to  Professor  E.  R.  A.  Seligman,  of  Columbia  University, 
and  to  my  friend  and  colleague,  Professor  Frederick  C.  Hicks. 

ISIDOR  LOEB. 
Berlin,  I*ebruary  2j,  igoo, 
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THE  LEGAL  PROPERTY  RELATIONS  OF  MARRIED' 
PARTIES. 


§  I.  General  Introduction. 

The  nineteenth  century  has  witnessed  great  changes  in 
the  field  of  matrimonial  property  relations.  Old  systems 
have  been  subjected  to  profound  modifications  by  the  intro- 
duction of  new  principles,  while,  in  some  instances,  local 
customs  and  statutes  have  given  place  to  a  common  system, 
thereby  reducing  the  great  diversity  in  the  rules  of  family 
law.  This  consolidation  of  the  systems  was  influenced  by 
the  general  codification  movement  in  continental  Europe, 
but  the  change  in  the  case  of  matrimonial  property  rights  is 
of  especial  significance  because  of  the  great  lack  of  uniform- 
ity that  had  previously  existed  in  this  field  of  private  law. 

The  changes  in  the  property  relations  of  husband  and  wife 
have  not,  however,  been  due  exclusively  to  the  combination 
of  the  systems.  The  development  of  new  conceptions  of  the 
individual  and  of  the  family  has  led  to  a  modification  of  the 
old  systems  and  the  appearance  of  new  regulations  in  the 
field  of  family  relations.  With  this  development  there  has 
appeared  a  tendency  to  make  the  new  rules  general  in  their 
character.  Universality,  however,  is  not  as  yet  a  character- 
istic of  the  rules  of  family  law.  The  interests  involved  are 
not  as  general  as  those  which  are  affected  by  the  law  of  obli- 
gations and  other  branches  of  property  law.  The  peculiar 
social  and  religious  views  and  customs  of  a  community  deter- 
mine the  family  organization  and  regulate  the  system  of 
property  relations  between  the  married  parties.  In  the  earlier 
II]  II 
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Stages  only  family  property  exists  and  there  are  po  true  mat- 
rimonial property  relations.  AVith  social  develojpment  disin- 
tegration arises  within  the  family.  The  religipus  unity  is 
weakened,  and,  ultimately,  with  increased  industrial  develop- 
ment the  economic  unity  is  also  impaired.  Institutions  which 
have  been  based  upon  such  unity  must  likewise  become 
modified,  a  process  illustrated  by  the  history  of  matrimonial 
property  rights  in  Roman  law.  Modern  codes  are  passing 
through  a  similar  development,  as  is  evidenced  by  the 
results  of  the  legislative  activity  of  the  nineteenth  century. 

In  England  and  the  United  States  the  legal  economic  re- 
lations of  married  parties  have  been  revolutionized.  The 
fundamental  rules  of  the  common  law  respecting  the  prop- 
erty and  capacity  of  married  women  have  been  abrogated  or 
greatly  modified.  The  changes  in  the  industrial  system  had 
affected  the  economic  organization  of  the  family,  and  it  was 
inevitable  that  the  legal  relations  should  accommodate  them- 
selves to  the  new  conditions.  At  a  time  when  women  were 
acquiring  an  independent  activity  it  was  natural  that  particu- 
lar attention  should  be  called  to  the  inequalities  to  which 
the  law  subjected  them.  Among  the  arguments  advanced 
against  the  old  system  was  the  charge  that  that  it  was  based 
upon  the  principle  of  natural  inequality  of  the  sexes  and  of 
masculine  superiority.  The  reformers  demanded  not  only 
the  restriction  of  the  husband's  extensive  rights  in  his  wife's 
property,  but  also  the  removal  of  the  disabilities  which  were 
imposed  upon  married  women.  In  general,  no  account  was 
taken  of  the  fact  that  some  of  these  disabilities  had  their 
historical  justification  in  the  desire  to  preserve  the  unity  of 
the  family,  and  had  not  necessarily  been  influenced  by  con- 
siderations of  the  natural  incapacity  of  the  woman.  More- 
over, the  fact  that  the  same  motive  had  led  to  the  imposition 
of  duties  and  disabilities  upon  the  husband  was  frequently 
disregarded.     The  personality  of   the  woman  and  not  the 
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relation  into  which  she  had  entered  was  considered  the  true 
source  of  her  disabilities. 

In  the  early  acts  no  attempt  was  made  at  a  general  revi- 
sion and  codification  of  the  law  governing  the  economic  re- 
lations of  married  parties.  The  legislatures  were  without 
models  by  which  to  form  the  new  measures,  and  the  full  ef- 
fects of  the  modifications  were  not  appreciated.  The  mar- 
ried women's  acts  confined  themselves  to  the  removal  of  the 
disabilities  of  the  wife.  They  did  not,  in  general,  deprive 
her  of  the  exemptions  and  privileges  which  she  had  enjoyed 
on  account  of  these  disabilities,  nor  was  the  husband  relieved 
of  his  previous  duties  and  burdens.  As  a  result,  the  matri- 
monial property  systems  became  characterized  by  gross  in- 
equalities and  inconsistencies.  The  husband,  though  he  re- 
ceived no  property  from  the  wife,  might  be  held  liable  for 
her  ante-nuptial  debts.  His  creditors  could  not  obtain  sat- 
isfaction out  of  the  wife's  property,  even  though,  as  a  matter 
of  fact,  the  debts  had  been  contracted  for  the  support  of  the 
wife.  Under  the  new  conditions  it  was  possible  for  a  woman 
possessing  considerable  property  in  her  own  right  to  obtain 
a  divorce  on  the  ground  of  lack  of  support.  A  married 
woman  who  had  been  accorded  full  capacity  for  carrying  on 
legal  proceedings  might  still  be  able  to  plead  the  fact  of  cov- 
erture as  a  bar  to  the  running  of  the  period  of  the  limitation 
of  actions.  Moreover,  while  the  husband  had  been  deprived 
of  rights  in  the  property  of  his  wife,  the  latter  retained  the 
privileges  which  she  had  possessed  in  his  real  property. 

In  undertaking  to  grant  equal  rights  to  the  wife  the  legis- 
lature had  produced  a  new  inequality,  which  threatened  to 
destroy  the  ethical  unity  of  the  family.  The  Roman  law, 
under  the  influence  of  similar  conditions  of  economic  and 
social  development,  came  to  recognize  the  equality  of  mar- 
ried parties  in  respect  to  property  rights.  The  regulation  of 
the  relations  of  the  parties,i  however,  was  determined  more 
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logically  in  accordance  with  such  principle  of  equality.  The 
later  legislation  in  the  United  States  has  removed  many  of 
the  inconsistencies  of  the  earlier  statutes.  In  general,  there 
is  exhibited  a  marked  tendency  to  carry  out  the  strict  prin- 
ciple of  equality  in  defining  the  legal  economic  relations  of 
the  married  parties. 

The  legislations  of  continental  Europe  have  felt  the  influ- 
ence of  the  new  ideas  and  conditions.  The  modifications  of 
matrimonial  property  law  have  not,  however,  been  as  radical 
as  in  the  case  of  England  and  the  United  States.  The  ex- 
planation is  to  be  found  in  the  fact  that  the  property  rights 
of  the  wife  in  continental  countries  were,  in  general,  superior 
to  those  recognized  by  the  English  common  law.  Some 
modifications  have  been  made  in  connection  with  the  adop- 
tion of  the  modern  codes  which  have  taken  the  place  of  the 
particular  laws  of  local  communities.  This  is  particularly 
true  of  the  civil  code  of  the  German  Empire,  which  received 
legislative  approval  in  1896  and  went  into  effect  on  January 
I,  1900.  A  draft  code  which  has  been  prepared  for  Switzer- 
land will,  if  enacted,  produce  similar  results.  In  some  of 
the  older  codes  important  modifications  of  matrimonial  prop- 
erty rights  have  been  made  by  subsequent  statutes,  and 
movements  directed  to  like  ends  are  in  active  operation  in  a 
number  of  states. 

The  writer  proposes  to  consider  the  general  principles  of 
the  matrimonial  property  systems  which  obtain  at  present  in 
the  United  States  and  in  the  chief  states  of  Europe.  Par- 
ticular attention  \^ill  be  given  to  recent  legislative  changes. 
All  of  the  systems  have  certain  common  aims,  and  there  ap- 
pears an  increasing  tendency  towards  the  development  of 
common  regulations  for  the  realization  of  these  ends.  The 
extent  to  which  this  tendency  has  been  realized  will  appear 
in  this  comparison  of  existing  legislation. 

The  consideration  of  this  subject  falls  under  three  divi- 
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sions.  In  the  first  will  be  presented  the  general  effects  of 
msfrriage  upon  the  capacities  and  relations  of  the  parties,  in- 
dependent of  the  particular  system  of  property  rights  which 
may  obtain.  In  the  second,  the  chief  forms  which  have  been 
developed  for  the  regulation  of  matrimonial  property  rela- 
tions will  be  considered.  And,  finally,  the  relations  of 
succession  between  married  parties,  as  essential  to  an  ade- 
quate appreciation  of  matrimonial  property  rights,  will  be 
discussed. 
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PART  I. 

EFFECTS  OF  MARRIAGE  UPON  LEGAL 
CAPACITY. 


§  2.  General  Legal  Capacity  of  Acting. 

The  personal  status  of  married  parties  in  their  relation  to 
each  other  and  to  third  parties  is  closely  connected  with  the 
system  of  matrimonial  property  rights.  Thus,  the  capacity 
for  performing  legal  acts  is  affected  by  the  character  of  the 
property  relations  existing  between  the  married  parties. 
For  example,  where  the  law  accords  the  husband  extensive 
privileges  in  his  wife's  property,  provisions  will  generally  be 
found  by  which  the  married  woman's  capacity  of  acting  is 
so  restricted  as  to  preserve  the  rights  of  the  husband.  In 
like  manner,  the  rules  governing  the  property  relations  of 
husband  and  wife  may  be  influenced  by  the  prevailing  con- 
ception of  personal  capacity  of  the  parties. 

The  marriage  is  not  regarded  as  imposing  any  general  in- 
capacity of  acting  upon  the  man.  On  the  other  hand,  all 
legislations  have,  at  some  time,  recognized  the  general  legal 
incapacity  of  the  married  woman.  The  early  Roman  and 
Teutonic  laws  take  this  position  and  consider  the  incapacity 
as  flowing  from  the  husband's  power  over  the  wife.  Force 
is  a  cardinal  element  in  all  primitive  legislation,  and  affects 
family  as  well  as  economic  relations.     This  is  illustrated  by 
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the  fact  that  the  marriage  is  regarded  as  resting  upon  a 
forcible  seizure  or  sale/ 

The  incapacity  of  the  married  woman  was  similar  to  that 
which  affected  her  as  a  child.  At  Roman  law  she  passed 
from  the  pattia  poUstas  to  the  manus  mariti.  Under  Teu- 
tonic law  the  Mund  of  her  father  or  guardian  was  exchanged 
for  that  of  her  husband.  The  former  emphasized  the  power 
and  right  of  the  man,  the  latter  placed  stress  upon  the  ele- 
ment of  guardianship.  In  both  systems,  however,  the  com- 
plete unity  of  the  family,  under  the  authority  of  its  head, 
excluded  any  general  independent  activity  of  the  other 
members. 

The  Roman  law  developed  an  informal  free  marriage 
without  manus  and,  by  the  last  century  of  the  Republic,  this 
had  become  the  normal  system.  As  a  result  of  the  absence 
of  manus  mariti^  the  legal  personality  of  the  wife  was  no 
longer  merged  in  that  of  the  husband.  Personal  relations 
arose  between  the  husband  and  wife.  The  marriage,  as 
such,  was  not  regarded  as  affecting  the  woman's  general 
capacity  of  performing  legal  acts."*  This  is  the  position  of 
the  modem  Roman  law.3 

Primitive  Teutonic  law  developed  into  a  number  of  differ- 
ent systems.  As  a  rule,  however,  the  general  incapacity  of 
the  married  woman  was  continued.  The  reception  of  the 
Roman  law  was  limited  in  the  field  of  family  relations  and 
the  principle  of  the  general  legal  capacity  of  the  wife  found 
but  slight  application.  The  guardianship  of  unmarried  wo- 
men gradually  disappeared.  In  the  case  of  the  married 
woman,  however,  the  husband  appeared  as  a  sort  of  perma- 
nent natural  guardian  and  the  existing  matrimonial  pro- 
perty relations  strengthened  this  conception. 

'  Sohm,  /ifi/.,  §93;  Schroder,  Lehrbuch^^,  67  teq,;  Hensler, /fm/.,  vol.ii,  $  130. 
*  Sohm,  /lu/.,  §  93.  '  Windscheid,  PandekUn,  vol.  ii,  §§  490, 491. 
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In  the  present  century  there  has  been  a  tendency  to  regard 
the  general  capacity  of  the  woman  as  remaining  unaffected 
by  the  marriage.  This  principle,  which  is  at  the  basis  of 
the  Austrian  and  Russian  codes,  has  been  accepted  by  the 
new  code  of  Germany*  and  by  the  Norwegian  statute  of 
1888  which  regulates  the  property  relations  between  mar- 
ried parties.5  The  other  continental  countries  have,  in 
general,  preserved  the  principle  that  the  wife,  as  such,  is 
under  a  general  disability  in  respect  to  her  legal  capacity  of 
acting.  It  must  not  be  assumed,  however,  that  the  married 
woman's  activity  is  entirely  unrestricted  in  the  one  case  or 
that  it  is  completely  subject  to  control  in  the  other.  The 
two  classes  are  distinguished  by  the  fact  that  in  the  former 
the  wife  has  perfect  freedom  of  activity  in  so  far  as  she  is  not 
limited  by  positive  provisions,  while  in  the  latter  class  she 
has  legal  capacity  of  acting  only  to  the  extent  that  this  is 
specifically  accorded  to  her. 

England  and  many  of  the  American  states  have  practi- 
cally taken  the  former  position.  In  so  far,  however,  as  the 
common  law  disabilities  of  coverture  have  not  been  expressly 
abrogated,  it  is  the  rule  of  interpretation  to  regard  the 
married  woman  as  restricted  in  her  legal  activity  to  the  ex- 
tent that  the  law  has  not  accorded  her  positive  privileges. 
Accordingly,  most  of  the  legislations  contain  specific  grants 
of  power  to  the  married  woman.^ 

The  disabilities  to  which  married  women  are  subjected  are 
explained  on  various  grounds.  Some  consider  the  control 
as  the  survival  of  the  guardianship  of  the  family  or  the  clan. 
According  to  this  view  it  is  exercised  on  account  of  the  weak- 
ness and  inexperience  of  the  sex.     Others  reject  the  assump- 

*  Motive^  vol.  iv,  pp.  112, 113;  Denkschrift,  p.  268. 

*  Stat.  June  29,  1888,  arts.  11,  19,  An,  itran.f  vol,  18,  p.  766. 

*  For  examples  of  total  abrogation  of  common  law,  see  in  Appendix,  note  A, 
Miss,  Const,,  §  94,  An,  Code,  §2289. 
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tion  of  natural  incapacity  and  regard  the  legal  disabilities  of 
the  wife  as  justified  by  considerations  of  the  unity  of  the  fam- 
ily. The  legislations  have  not  logically  followed  either  of  the 
above  conceptions.  It  is  true  that  in  some  states  some  one 
principle  may  have  exercised  a  predominant  influence.  At 
the  same  time  disabilities  exist  which  can  be  explained  only 
by  reference  to  other  considerations.  Thus  the  prevailing 
system  of  matrimonial  property  relations,  including  the  lia- 
bility of  the  husband  for  the  obligations  of  the  wife,  has 
generally  exercised  considerable  influence  upon  the  concep- 
tion of  the  legal  capacity  of  the  married  woman.  Recent 
legislation,  however,  clearly  indicates  a  tendency  to  impose 
restrictions  upon  the  legal  activity  of  married  parties  only  so 
far  as  these  may  be  necessary  to  promote  the  ethical  unity 
of  the  marriage.  Specific  limitations  will  then  arise  accord- 
ing to  the  particular  system  which  the  parties  select  for  the 
determination  of  their  property  relations. 

§  3.  General  Contractual  Capacity  of  the  Married  Woman. 

The  absence  of  any  single,  uniform  principle  as  the  basis 
of  the  legal  incapacity  of  the  married  woman  is  clearly  indi- 
cated by  the  provisions  of  the  French  Civil  Code  which 
limit  the  wife's  general  contractual  capacity.  The  married 
woman  cannot  give,  alienate,  pledge  or  acquire  unless  the 
husband  joins  in  the  act  or  accords  his  written  authorization 
of  the  same.'  Upon  the  refusal  of  the  husband  to  grant  the 
necessary  consent,  the  wife  may  be  authorized  by  the  court 
to  perform  the  act."  These  provisions  may  be  justified  from 
considerations  of  conjugal  unity,  though  the  power  of  the 
wife  to  appeal  from  the  decision  of  the  head  of  the  family  is 
a  departure  from  the  strict  principle. 

It  is  provided,  however,  that  the  husband  cannot  grant 
the  wife  any  general  authority  to  act  in  these  matters.     A 

>C.  C,  217.  */^V.,2i9. 
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special  authorization  is  essential  lor  each  act.3  Moreover,  if 
the  husband  is  incapacitated  by  reason  of  dbappearance, 
minority,  interdiction  or  criminal  punishment,  the  wife 
requires  a  judicial  authorization  before  she  can  enter  into 
contracts/  These  requirements  cannot  be  explained  upon 
the  principle  of  unity  of  family  administration.  Under  such 
a  principle,  where  the  husband  is  disqualified  the  wife  must 
appear  as  the  proper  administrator  if  she  is  recognized  as 
possessing  the  natural  capacity  to  fulfill  these  functions. 
Upon  the  same  assumption  the  husband  would  not  be  pre- 
vented from  granting  the  wife  a  general  power  of  acting  with 
respect  to  certain  matters.  Having  satisfied  himself  respect- 
ing the  wife's  ability,  he  would  delegate  the  administration 
to  her  in  the  same  manner  as  a  party  might  authorize  an 
agent  to  represent  him  generally  in  certain  relations. 

On  the  other  hand,  the  inexperience  and  natural  incapa- 
city of  the  woman  cannot  be  accepted  as  the  uniform  prin- 
ciple, since  the  code  does  not  impose  any  general  restrictions 
upon  dispositions  between  the  husband  and  wife.  Marriage 
agreements  cannot  be  contracted  or  altered  after  the  cele- 
bration of  the  marriage,  but  it  does  not  appear  that  this 
restriction  limits  ordinary  dispositions  between  the  parties, 
and,  in  any  event,  the  wife,  with  the  marital  authorization, 
may  make  contracts  with  third  parties,  from  which  benefits 
will  accrue  to  the  husband. 

The  combination  of  difTerent  principles  is  manifested 
finally  in  the  recognition  of  acts  of  the  wife,  performed 
without  the  marital  authorization,  as  negotia  claudicantia 
and  hence  voidable  and  not  void.  Third  parties  cannot  take 
advantage  of  the  defect  of  authority,  but  such  plea  may  be 
advanced  not  only  by  the  husband  and  his  heirs,  but  also 
by  the  wife  and  her  representatives.' 

•  C.  C,  223.  ♦  Ibid,,  221,  222,  224.  *  Ibid,,  225. 
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It  is  worthy  of  note  that  the  French  legislature  has  in 
recent  years  enacted  statutes  similar  in  nature  to  those 
which  marked  the  beginning  of  the  contractual  capacity  of 
married  women  in  English  and  American  law.^  Thus,  a 
married  woman  has  been  given  the  right  to  make  deposits 
in  savings  banks,  etc.,  though  she  cannot  withdraw  the  same 
if  the  husband  objects  to  such  disposition.^  An  act  of  1899 
provides  that  a  married  woman  may  become  a  member  of 
mutual  benefit  associations,  but  she  must  obtain  the  marital 
authorization  before  she  can  participate  in  the  administration 
of  such  societies.® 

Reference  to  the  prevailing  matrimonial  property  system 
is  essential  to  a  due  appreciation  of  the  regulations  concern- 
ing marital  authorization.  The  system  of  community  of 
property  which  obtains  in  France  has  had  great  influence  in 
determining  the  general  contractual  capacity  of  the  married 
woman.  Where  the  wife  has  separate  property  a  more  or 
less  extensive  power  of  contracting  with  reference  to  the 
same  is  accorded  her  by  the  French,  as  well  as  other 
83rstems  that  require  the  marital  authorization.^ 

The  European  legislations  which  have  been  most  directly 
influenced  by  the  French  code  have,  in  general,  retained  the 
principle  of  marital  authorization,  but  have  defined  it  more 
consistently  and  have  introduced  modifications  in  the  direc- 
tion of  a  greater  freedom  of  activity  for  the  wife.  This  is 
particularly  true  of  the  Italian  and  Spanish  codes.  The 
draft  code  of  Italy,  submitted  in  1862,  proposed  to  accord 
general  legal  capacity  to  the  married  woman.*®  While  this 
principle  was  not  accepted,  the  marital  authorization  was  con- 

T  Stet.,  ApL  9,  1881,  art  6,  BmU.  da  Uns^i^  S^.,  yoL  22,  p.  666;  Stat.  Julj 
ao»  1886,  art  13,  iHd,^  yoL  33,  p.  279. 
*Stat,  ApL  1, 1899,  art  3,  Sirey,  RicuHl,  1899,  p.  729. 
*  See  fast,  %  42.  ^^  Hue,  Cod4  Civil  ItalitHt  p.  66. 
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siderably  limited.  Thus,  the  husband  may  grant  the  wife  a 
general  authorization  to  enter  into  contracts."  Moreover,  if 
the  husband  is  incapacitated  by  reason  of  minority,  judicially 
declared  disappearance,  etc,^  the  marital  authorization  is  not 
required."  As  in  the  French  code,  the  court  may  always 
supply  the  consent  of  the  husband.'^ 

The  Italian  code  protects  the  wife  against  the  undue  influ- 
ence of  her  husband  by  requiring  the  authorization  of  the  court 
for  acts  of  the  wife  in  cases  where  her  interests  are  opposed  to 
those  of  her  husband.'^  The  Spanish  code,  on  the  contrary, 
does  not  regard  the  married  woman  as  subject  to  undue  in- 
fluence or  any  natural  incapacity.  No  particular  provisions 
are  made  for  her  protection  in  ordinary  contracts  with  her 
husband.  Moreover,  the  wife  cannot  plead  incapacity  or 
defect  of  authority,  such  privilege  being  accorded  only  to 
the  husband  and  his  heirs,  and  existing  solely  in  the  interests 
of  the  marital  administration.'^ 

The  code  of  Louisiana'^  has  followed  the  provisions  of  the 
French  legislation,  but  has  given  a  clearer  recognition  to  the 
natural  incapacity  of  the  woman  by  the  requirement  for  ju- 
dicial authorization  of  acts  by  which  the  wife  undertakes  to 
bind  her  individual  property.*^  It  is  considered  necessary 
to  protect  the  wife  against  the  husband  as  well  as  against 
third  parties.  On  the  other  hand,  the  influence  of  the  legis- 
lation in  other  American  states  is  to  be  seen  in  recent  stat- 
utes according  the  married  woman  the  right  to  subscribe  foi 
stock  in  building  and  loan  associations,  to  make  deposits  in 

"  Italy,  C  C,  134;  the  Spanish  code  does  not  prohibit  sach  grants  of  authority 

"  Italy,  C  C,  135;  Spain,  C.  C,  188.     Cf,  ibid.,  1441. 

"  Italy,  C.  C,  136;  Spain,  C.  C,  60,  6i. 

»*C.C,  136.  "CC,65. 

*•€.  C,  122,  125,  I3a-i34« 

"C.  C,  126-128.  QC  iHd.,  129. 
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banks  and  to  withdraw  and  to  transfer  the  same,  without  the 
intervention  of  her  husband,  as  if  she  were  ^femme  soleT^ 

The  Swiss  cantons,  in  general,  limit  the  contractual  ca- 
pacity of  married  women.  Some  of  the  cantons  still  retain 
the  guardianship  of  women,  and  others,  in  providing  for  the 
emancipation  of  women  in  general,  except  the  married  wo- 
man from  the  benefit  of  such  acts.  The  interests  of  the 
family  administration  have  been  the  chief  cause  for  the  con- 
tinuation of  such  disability.  Separate  property  of  the 
married  woman  is  recognized  in  a  number  of  the  cantons, 
and,  where  this  exists  the  wife  is  accorded  a  certain  power 
of  contracting  in  reference  to  such  property .'^  Most  of  the 
legislations,  however,  do  not  relieve  the  wife  from  her  disa- 
bilities in  case  the  husband  is  incapacitated  from  acting. 
She  continues  under  guardianship,  her  acts  requiring  the 
consent  of  the  husband's  curator  or  of  some  other  authorized 
party.  In  the  majority  of  the  cantons  it  is  likewise  consid- 
ered necessary  to  protect  the  wife  against  the  undue  influence 
of  the  husband.  Accordingly  it  is  required  that  she  shall 
be  assisted  by  a  guardian  ad  hoc  in  order  to  conclude  certain 
kinds  of  contracts,  particularly  those  in  which  the  husband 
has  an  interest  in  the  matter  concerning  which  the  agree- 
ment is  made.*' 

The  draft  Swiss  code  represents  an  attempt  to  harmonize 
and  combine  the  conflicting  rules.  The  modem  principle  is 
followed  in  that  the  contractual  capacity  of  the  married  wo- 

^' Acts,  1894,  no.  74;  ibid^  1896,  no.  63. 

^  Basle,  Stat  Mch.  10,  18S4,  art  30  seq.^  An,  itran.,  vol  14,  p.  552;  Claris, 
L.  B.,  ii,  174, 175,  ibid,,  vol.  4,  p.  518;  Lucerne,  Stat  Nov.  26,  1880,  arts.  11, 16, 
22,  iHd,,  vol.  10,  pp.  487,  488;  Zarich,  P.  R.  C,  §  597;  Lardy,  Ugislations 
Suisses,  pp.  65, 125,  160,  239,  263.     Cf,  post,  §  42. 

••  Loceme,  Stat  Nov.  26,  1880,  art  16;  Zflrich,  P.  R.  G.,  §§  599,  600;  Lardy, 
UgiUaHom  Suisses,  pp.  28,  67,  125,  126,  190,  225,  278,  303,  333,  348;  contra, 
Basle,  Stat  Oct  16,  1876,  art.  5,  An.  itran,,  vol.  6,  p.  571,  where  the  old  rule  is 
partially  abrogated. 
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man  is  made  to  depend  upon  the  particular  S3rstem  of  matri- 
monial property  relations  which  obtains  between  the  parties. 
Following  the  majority  of  the  cantonal  legislations,  however, 
the  draft  code  starts  with  the  principle  of  general  incapacity. 
The  wife,  aside  from  her  functions  of  household  administra- 
tration,**  has  contractual  capacity  only  to  the  extent  that 
this  is  recognized  by  the  system  which  governs  the  economic 
relations  of  the  married  parties.**  An  exception  arises  ivith 
respect  to  the  separate  property  of  the  wife.  Under  all  of 
the  systems  she  possesses  the  power  of  contracting  generally 
with  reference  to  such  property  .'J  Under  the  draft  code  the 
wife  possesses  the  right  of  exercising  an  industry  or  occupa- 
tion, but  the  husband  in  the  interest  of  the  conjugal  unity  is 
given  the  right  of  forbidding  the  same.  The  prohibition  of 
the  husband  may  be  rescinded  by  the  court  if  the  wife  shows 
that  just  cause  does  not  exist  for  such  action.**  The  possi- 
bility of  undue  influence  by  the  husband  is  also  recognized, 
and  hence  the  authorization  of  the  court  is  required  for  cer- 
tain acts  of  the  wife.** 

The  Prussian  and  Saxon  codes  *^  require  the  marital 
authorization  for  the  contracts  of  the  wife  which  may  affect 
the  unity  of  the  family  or  the  matrimonial  property .'^  Such 
authorization,  however,  is  not  necessary  for  ordinary  con- 
tracts respecting  the  separate  property  of  married  women.** 
Moreover,  the  wife  is  recognized  as  having  the  first  right  to 
the  matrimonial  administration  in  case  the  husband  is  inca- 

"  Switz,  Vorentwurf,  212.     «»  md^  215,  269.      »*  3id,,  186.       *»  Ibid^  214. 

**  These  codes,  as  well  as  the  other  legislations  obtaining  among  the  membeit 
of  the  Gennan  federal  union,  were  displaced  by  the  national  code  on  Jan.  i,  1900. 
For  the  purposes  of  the  present  comparison  they  will  be  treated  as  existing  legis- 
lations. 

^  Prussia,  A.  L.  R.,  ii,  i,  §{  196, 320,  377;  Saxony,  B.  G.,  J1638. 

*  Prussia,  A.  L.  R.,  ii,  i,  {§  221,  222,  318;  Saxony,  B.  G.,  {$  1640, 1693. 
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pacitated  from  acting.'^  The  Prussian  legislation,  however, 
places  particular  limitations  upon  contracts  between  married 
parties.  These  must  be  executed  before  a  judge  whose  duty 
it  is  to  see  that  advantage  is  not  taken  of  the  wife.  If  this 
requirement  is  not  observed,  the  wife  may  acquire  rights  but 
will  not  become  subject  to  any  obligation  as  a  result  of  the 
agreement  with  the  husband.^ 

The  new  code  of  Germany  starts  with  the  principle  that 
the  contractual  capacity  of  a  woman  is  not  affected  by  her 
marriage .3'  This  general  principle  is  modified  in  the  in- 
terests of  the  conjugal  unity  by  the  provision  that  the  hus- 
band, unless  he  has  consented  to  the  same,  may  secure  the 
rescission,  for  the  future,  of  such  agreements  as  require 
personal  service  on  the  part  of  the  wife.^*  Before  the  act 
will  be  abrogated  the  authorization  of  the  court  must  be 
obtained.  Such  authorization  must  be  accorded  if  the  act 
injuriously  affiects  the  marital  interests.  The  same  authority 
may  supply  the  consent  of  the  husband  if  the  latter,  by 
reason  of  illness  or  absence,  is  unable  to  assent  to  the  act  or 
if  his  refusal  appears  unwarranted.  The  fact  that  this 
control  over  the  contracts  of  the  married  woman  is  based 
upon  the  desire  to  preserve  the  conjugal  unity  is  further 
indicated  by  the  provision  that  it  may  be  exercised  by  a 
husband  who  has  not  attained  his  majority,  but  cannot  be 
employed  by  the  latter's  guardian  or  representative.^^ 

An  interesting  development  may  be  noted  by  comparing 
the  provisions  of  the  three  preliminary  drafts  of  the  code 
with  those  indicated  above.  The  first  draft  made  all  con- 
tracts whereby  the  wife  obligated  herself  for  personal  service 

^YraaAsk^  A.  L.  R.,  ii,  i,  {{  202-204,  261,  325-327;  Saxony,  B.  G.,  §{  1684, 
1700. 

**  A.  L.  lU  ii,  X,  S{  19S-201. 

^  See  amte^  %  2,  note  4. 

"  Gennany,  B.  G.,  { 1358.  » IHd. 
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absolutely  dependent  upon  the  consent  of  the  husband^  but 
provided  that  the  husband  alone  could  attack  the  validity 
of  agreements  that  lacked  the  proper  authorization.3^  The 
second  and  third  drafts  recognized  the  principle,  established 
in  the  code  as  adopted,  that  such  acts  of  the  wife  are  valid 
without  marital  authorization,  and  that  the  court  could  sup- 
ply the  husband's  consent  under  the  circumstances  above 
noted.  But  the  husband  was  given  the  unrestricted  right 
of  abrogating  such  acts  for  the  future,  even  if  he  had  con- 
sented to  the  same  or  if  his  consent  had  been  supplied  by 
the  proper  authority .3*  Starting  with  such  acts  of  the  wife 
dependent  upon  the  will  of  the  husband,  the  close  of  the 
development  finds  the  married  woman  free  to  enter  into 
such  contracts.  The  husband,  with  the  previous  authoriza* 
tion  of  the  court,  is  enabled  to  revoke  the  agreements  for 
the  future,  provided  his  consent  to  the  same  has  not  been 
accorded  directly  or  through  the  agency  of  the  judge. 

Aside  from  this  limitation,  the  general  contractual  capa- 
city of  the  married  woman  is  limited  only  as  regards  her 
power  of  affecting  the  matrimonial  property .^^  Acts  of  the 
wife  affecting  her  separate  property  are  subject  to  no  par- 
ticular limitations,  and  the  same  is  true  of  contracts  between 
the  husband  and  wife.37 

The  compilers  of  the  German  code  were  influenced  by  the 
Roman  conception  of  the  wife's  contractual  capacity.  The 
Roman  law  contains  no  particular  provisions  respecting  the 

^l,  Eniwurf,^l2^^, 

••II.  Enhvurf,  {  1258;  III.  Entwurf,  %  1341. 

••Sec/<>j/;§§20,  21,  27,42. 

^  In  case  of  the  bankruptcy  of  a  married  party,  the  contracts  made  with  his^ 
spouse  in  the  preceding  year,  whether  before  or  after  the  marriage,  are  attackable 
by  the  creditors  so  far  as  they  are  damaged  thereby  and  the  other  party  does  not 
prove  that  he  did  not  know  of  the  intention  of  the  common  debtor  to  damage  his 
creditor's  interests.  Germany,  Konkursordnungy  §  31,  R.  G.  BL,  1898,  pp.  6l8^ 
6x9. 
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ordinary  contracts  of  married  women.  It  was  not  found 
necessary  to  limit  her  capacity  of  aflfecting  the  matrimonial 
property.  The  husband's  rights  in  the  dowry  were  origin- 
ally those  of  an  owner,  and  even  after  the  legislation  of  the 
Empire  he  continued  to  be  regarded  as  the  formal  owner 
daring  the  marriage.3*  The  Roman  law  likewise  imposed 
no  limitations  upon  ordinary  contracts  between  the  husband 
and  wife.3^ 

The  Austrian^  and  Russian**  codes  accept  the  general 
principles  of  the  Roman  law  respecting  the  contracts  of 
married  women,  and  in  Norway,  practically  the  same  condi- 
tion obtains,  the  power  of  the  wife  to  conclude  ordinary 
contracts  being  unrestricted  except  with  reference  to  her 
capacity  of  binding  the  matrimonial  property.^ 

Under  the  English  common  law  system  marriage  destroys 
the  general  contractual  capacity  of  the  woman.  She  cannot 
contract  even  with  the  consent  or  joinder  of  her  husband. 
Different  explanations  of  the  origin  and  basis  of  this  rule 
have  been  advanced.  The  conception  that  marriage  unites 
the  man  and  woman  in  one  person  has  exercised  a  great 
influence  upon  the  development  of  the  law  governing  the 
relations  of  husband  and  wife.'^^  This  legal  fiction,  however, 
will  not  serve  to  explain  the  disabilities  of  married  women. 
Recent  investigations  tend  to  prove  that  the  early  law  did 
not  regard  the  contractual  capacity  of  the  woman  as  de- 
stroyed by  the  marriage,  but  that  such  incapacity  developed 
as  a  result  of  the  fact  that  she  ceased  to  possess  property 

^Ste  post,  %  212. 

'^Sohm,  Inst^  {  94;  Windscheid,  PandekUn,  toL  ii,  {  491. 
^Certain  contracts  between  husband  and  wife  most  be  condoded  before  a 
notary.    Stat  Jnly  25,  1871,  R.  G.  Bl.,  no.  76. 
*>  Lentbold,  R,  R.,  pp.  59,  60. 
'See/aiA{{ao,  21. 
^  Black,  Ccmm,,  toL  i,  p.  442;  Kent,  Ccmm^  toL  ii,  p.  129. 
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which  could  be  bound  by  her  contracts.^  The  general 
principle  governing  the  incapacity  of  the  married  woman 
appears  to  be  the  desire  to  preserve  the  unity  of  the  family 
and  the  administration  of  the  matrimonial  property.  Hence, 
if  the  husband  is  banished  or  is  regarded  as  dead  in  the  eyes 
of  the  law,  as  in  the  case  of  imprisonment  for  life,  the  wife 
possesses  general  contractual  capacity/*  There  are,  how- 
ever, exceptions  to  the  general  principle.  For  example, 
abandonment  of  the  wife  by  the  husband,  which  is  not  ac- 
companied by  his  departure  from  and  loss  of  residence  in 
the  state,  does  not  have  the  effect  of  removing  her  disabili- 
ties.^ This  constituted  one  of  the  greatest  hardships  of  the 
common  law,  and  was  largely  instrumental  in  bringing 
about  the  statutory  modifications.  The  fact  that  the  married 
woman  cannot  contract  with  her  husband  nor  enter  into 
engagements  with  third  parties,  even  if  the  marital  authoriza- 
tion has  been  obtained,  represents  another  departure  from 
the  general  principle.  Such  limitations  cannot  be  explained 
from  considerations  of  family  unity.  On  the  contrary,  they 
develop  serious  obstacles  to  the  efficient  administration  of  the 
matrimonial  property,  and  cumbrous  processes  were  invented 
in  order  to  evade  their  provisions. 

The  rules  established  under  the  equitable  jurisdiction  of  the 
courts  are,  however,  based  upon  the  general  principle  indi- 
cated above.  Contracts,  affecting  the  wife  personally,  which 
might  impair  the  conjugal  unity,  are  not  valid  in  equity  any 
more  than  at  common  law.  But  the  English  chancery  courts 
recognized  the  power  of  the  married  woman  to  possess  a 
separate  estate,  free  from  the  common  law  rights  of  the 

««Pol.  and  Mait,  Htst^  vol  ii,  p.  432;  Florence  G.  Bnckttaff,  ''Mairied 
Women's  Property  in  Anglo-Saxon  Law  "  An,  Amtr.  Acad,,  vol.  iv,  p.  247  Sifr, 
Ernest  Young,  '*The  Anglo<^azon  Family  Law,"  Essays  in  AnglO'Saxon  Law, 
p.  176  siq, 

**Kent,  Comm,,  toI.  ii,  p.  155  seq,  *^  Ibid. 
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husband.  With  respect  to  such  property  the  wife  could 
contract  as  if  she  were  zfemme  sole^  subject  to  such  limita- 
tions upon  her  capacity  as  were  contained  in  the  act  of 
settlement.*^  The  fear  of  undue  influence  on  the  part  of  the 
husband  led  to  the  recognition  of  certain  limitations  which 
would  not  bind  the  unmarried  woman.  The  most  famous  of 
these  limitations  is  the  restraint  upon  anticipation,  intended 
to  prevent  the  woman,  under  marital  influence,  from  des1;roy- 
ing  or  disposing  of  the  capital  of  her  separate  estate.^ 

The  effect  of  the  married  women's  property  acts  has  been  to 
extend  the  general  contractual  capacity  of  the  wife.  In  £ng- 
landi  as  early  as  1856,  an  attempt  was  made  to  accord  to  the 
married  woman  a  general  power  of  making  contracts,  but  it 
was  not  until  1868  that  a  bill  passed  the  House  of  Commons 
granting  her  the  general  right  to  contract  as  if  unmarried, 
subject  to  limitations  with  respect  to  particular  matters.^ 
The  bill  encountered  severe  opposition  in  the  House  of  Lords, 
as  a  result  of  which  important  modifications  were  made.  As 
finally  enacted  the  wife  was  not  accorded  general  contractual 
capacity.  The  married  woman  was  given  a  limited  statutory 
separate  estate  with  power  of  disposition  over  the  same.^ 
The  Married  Woman's  Property  Act  of  1882  extended  the 
scope  of  the  separate  estate  of  the  wife  and  accorded  her  a 
general  power  of  contracting  in  respect  of  and  to  the  extent 
of  the  same,  as  if  she  were  a  femme  sole.^^  It  was  provided 
that  every  contract  of  a  married  woman  should  be  deemed 
to  have  been  entered  into  with  reference  to  her  separate 
property  unless  the  contrary  be  shown.**     Finally,  an  act  of 

'^  Ibid.,  p.  163  S£q»  This  it  the  Tiew  generally  accepted  in  England  and  the 
United  States.  An  opposing  view  is  that  she  has  only  such  capacity  as  is  granted 
under  the  terms  npon  which  the  estate  was  settled. 

*•  Schooler,  /T.  dr*  »%  §  202;  rf.post,  note  53. 

^Buli,  Ug,  ccmp^  1871,  p.  15.  *•  Act  33  &  34  Vict.,  c  93. 

"  Act  45  &  46  Vict,  c.  75,  {  I  (I),  (2).  M  IHtL,  $  I  (3). 


Digitized  by  VjOOQIC 


30  PROPERTY  RELATIONS  OF  MARRIED  PARTIES        [30 

1893  completed  the  development  by  repealing  the  above 
clause  and  raising  an  absolute  presumption  that  the  con- 
tracts of  the  married  woman  are  made  in  respect  to  her 
separate  property,  whether  she  is  or  is  not  entitled  to  any 
such  estate  at  the  time  when  she  enters  into  the  agreement.^3 
Such  contracts,  moreover,  bind  all  of  her  property  after 
discoverture.54 

In  the  United  States  the  movement  to  give  validity  to  the 
contracts  of  married  women  commenced  at  an  earlier  date 
than  in  England.  In  the  first  part  of  the  nineteenth  century 
acts  were  passed  conferring  contractual  capacity  upon 
married  women  who  were  abandoned  by  their  husbands. 
Later,  married  women  in  general  were  granted  power  to 
contract  in  relation  to  certain  property  to  which  was  given 
the  character  of  a  statutory  separate  estate.'^  These  specific 
grants  have  been  gradually  enlarged,  until  the  close  of  the 
century  finds  many  of  the  states  recognizing  that  married 
women  have  general  contractual  capacity,  while  those  that 
still  maintain  the  general  common  law  rule  have  nullified  it, 
to  a  great  extent,  by  numerous  exceptions.  The  legislation 
has  been  so  extensive  and,  at  times,  so  inconsistent  and  con- 
tradictory, that  it  becomes  a  difficult  matter  to  indicate  the 
exact  position  of  each  state.  A  general  classification  will  be 
sufficient  to  indicate  the  prevailing  tendency.  The  indi- 
vidual legislations  will  fall  into  one  of  two  divisions  accord- 
ing as  they  have  or  have  not  accorded  general  contractual 
capacity  to  the  married  woman.  In  the  first  class,  limita- 
tions may  be  placed  upon  certain  kinds  of  contracts,  while 
in  the  second  class  more  or  less  extensive  specific  grants 

"Act  56  &  57  Vict.,  c.  63,  §§  I  (a),  4.  It  was  expressly  provided,  however, 
that  no  such  contract  should  be  binding  upon  separate  property  which  the  wife 
is  restrained  from  anticipating,  though  such  property  may  be  bound  by  the  costs 
of  judicial  proceedings  which  she  institutes  {ibid,^  §§  i  (c),  2). 

**  IHd,,  §  I  (c).  »»  See  post,  §  37. 
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of  capacity  are  made.  In  the  following  states  and  terri- 
tories the  married  woman  is  recognized  as  possessing 
general  contractual  capacity  i*^  Alabama,^^  Arizona,'*  Calif- 
ornia,»  Colorado,^  Connecticut/'  Delaware,^  Idaho,^3  Illi- 
nois,^ Indiana,^'  lowa,^  Kansas,^  Kentucky,**  Maine,^ 
Maryland,^  Massachusetts,^'  Minnesota,^  Mississippi,^  Mis- 
souri,74  Montana,^*  Nebraska,^*  Nevada,^  New  Hampshire,'* 

**For  limitatioiis  upon  capacity  to  make  particiilar  coDtracti,  wttpost,  {{4,  5, 
«\  21, 42. 

^  Code,  1896,  {  2526.  The  Code  of  1886  limited  this  capacity  to  contracts  in 
writing  entered  into  with  the  written  consent  of  the  husband. 

**  R.  S^  1887,  {{  2103,  2104. 

^  Subject  in  contracts  with  husband  to  general  mles  respecting  contracts  be- 
tween persons  occupying  confidential  relations.  C.  C,  158.  Cf»  Stat.  &  Amend., 
1891,  p.  137;  iHtL,  1895,  P-  53- 

**  An.  St,  189X,  {  3021. 

*■  So  fiu  as  regards  third  persons.    G.  S.,  1888,  {  2796. 

"  Laws,  voL  14,  c.  550,  §§  2-4,  in  R.  C,  1893,  p.  600. 

**  R.  S.,  1887,  §{  2504,  2508. 

**  An.  St.,  1885,  c  68,  f  6.  But  transfers  between  husband  and  wife  to  be 
Tslid  as  against  third  persons  must  be  publicly  recorded  {iHd,^  f  9). 

^An.  St,  1894,  §6960. 

••Code,  1897,  §3164. 

«G.S.,i889,|3759. 

**  Stat.,  1894,  §  2128.    Same  qualification  as  in  Illinois.    See  ante^  note  64. 
•R.S.,  1883,0.  61,  §J  I,  2,4. 
*  Laws,  1898,  c.  457,  $§  4,  5. 

^  But  she  is  not  authorized  to  contract  with  husband.    P.  S.,  1882,  c.  147,  §  2. 
«  G.  S.,  1894,  §S  5530.  5532. 

^^  An.  Code,  1892,  §  2289.  Limitations  exist  upon  certain  contracts  between 
husband  and  wife.    Ibid,,  §§  2293,  2294. 

"  R.S.,  1899,  §4335- 

^*  C.  C,  1895,  §§  ^'4>  ^5^*    ^2im^  qualification  as  in  Cal.    See  ante,  note  59. 

^  To  same  extent  as  a  married  man.    C.  S.,  1891,  §  1412. 

"  G.  S.,  1885,  §  517.    Same  qualification  as  in  Cal.    See  ante,  note  59. 

»P.S.,  1891,0.  176,  §2. 
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New  Jersey,7v  New  York,**  North  Dakota,^'  Ohio,^  Okla- 
homa,^  Oregon,^  Pennsylvania,'*  Rhode  Island,^  South 
Carolina,*'  South  Dakota,*®  Utah,*J>  Vermont,^**  Washington,^" 
Wyoming^  and  Hawaii.^s 

The  following  legislations  have  not  entirely  abrogated  the 
general  incapacity  of  the  married  woman  to  enter  into  con- 

^Act  Mch.  27,  1874,  {5,  Rer.,  1877,  p.  ^37  >  ^^^  ^'^^  aathorized  thereby  to 
contract  with  husband  (jHd^  §  14),  though  ihe  may  amgn  policies  of  life  insur- 
ance to  him  {ibid^  §  19) • 

*  Laws,  1896,  c.  272,  §  21. 

•>R,C.,  1895,  §2767. 

**  R.  S.,  1891,  §S  3x12,  4107.  Same  qualification  as  in  Cal.  See  anU^ 
note  59. 

**  R.  S.,  1893,  { ^<9^*    Same  qualification  as  in  CaL    See  anie,  note  59. 

•*An.  St,  1887,  J  2997. 

•  Laws,  1893,  P-  344.  S8  i.  «• 

"*  An  act  of  1893  provided  that  a  married  woman  could  make  any  contract  the 
same  as  if  she  were  single  (Acts,  1892-93,  c.  1204).  The  Revision  of  1896  re* 
turned  to  the  common  law  rule  of  incapacity  with  numerous  positive  grants  of 
capacity  (G.  L^  1896,  c.  194,  {{  3, 4).  In  the  same  year  an  act  of  the  legislature 
repealed  the  positive  grants  of  power  to  contract  and  restored  the  general  prin- 
ciple of  act  of  1893  (Acts,  1896-97,  c  335). 

"The  new  constitution  of  1895,  ^^  ^^  f  9»  introduces  this  rule.  Before  its 
enactment  the  married  woman  could  make  contracts  with  reference  to  her  sep- 
arate estate  as  if  unmarried.    C  S.  L.,  1893,  {  2167. 

*C  L.,  1887,  §  2590.    Same  qualification  as  in  CaL    See  ante^  note  59. 

»  R.  S.,  1898,  §§  1199,  1200. 

^  Except  in  agreements  with  her  husband.    Sut.,  1894,  {  2644. 

«G.  S.,  1891,  §1409. 

**  Laws,  1888,  c.  59,  §  I.  Before  this  act  her  capacity  was  limited  to  contracts 
entered  into  with  reference  to  her  property.    R.  S.,  1887,  §  1559. 

*^  Except  that  contracts  for  personal  services  require  the  written  consent  of  her 
husband  and  she  is  not  authorized  to  contract  with  her  husband.  Laws,  1888, 
c.  xi,  §  2. 
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tracts:    Arkansas,^*   Florida,95   Georgia,^*^   Michigan,97   New 
Mexico,9«  North  Carolina,?^  Tennessee,'^  Texas/°'  Virginia,'** 
»«« 

^  She  may  make  contracts  J^specting  her  separate  estate  and  services,  and  may 
effect  insurance  policies  npon  the  life  of  her  husband.  Dig.  Stat.,  1894,  §{  4944^ 
4946. 

^  She  may  charge  her  estate  in  equity  for  purchase  price  and  for  agreements 
made  for  iu  benefit  (Const.,  art  xi,  §  2) ;  dispose  of  her  earnings  (R.  S.,  1892, 
§  2075) ;  control  her  deposits  in  banks  (JMd,^  §  21 19) ;  and  subscribe  for  stock 
in  building  and  loan  associations  {ibid,,  §  2208). 

**Sbe  may  contract  with  reference  to  her  separate  estate  (Code,  1895,  §  24^)» 
but  the  consent  of  the  court  is  essential  to  the  validity  of  contracts  that  she  may 
make  with  her  husband  or  trustee  {ibid,,  §  2490). 

^  She  may  contract  respecting  her  separate  property.    An.  St.,  1882,  {  6295. 

"  With  consent  of  husband  she  may  make  any  contract  which  she  might  make 
if  unmarried  (C  L.,  1897,  §1510)*  ^^^  °^y  contract  with  her  husband  as  if  un- 
married {ibid,,  %  1511). 

*  Husband's  written  authorization  is  essential  to  validity  of  all  contracts  affect- 
ing her  property  except  those  made  for  personal  expenses,  support  of  family  or  to 
pay  ante-nuptial  debts  (Code,  1883,  §  1826).  Contracts  between  husband  and 
wife  which  affect  latter's  property  for  a  longer  period  than  three  years,  require 
special  form  {ibid,,  %  1835),  ^^^  other  contracts  between  them,  not  contrary  to 
good  morals,  are  valid  {ibid,,  §  1836). 

**No  statutory  separate  estate  exists.  The  married  woman  may  freely  dispose 
of  such  property  as  is  settled  upon  her  for  her  separate  use  (Code,  1884,  §  3350). 
She  may  contract  in  writing  so  as  to  bind  her  property  with  mechanics'  lien 
{ibid,,  §  2741) ;  may  effect  insurance  on  husband's  life  {ibid.,  §  3336) ;  may  make 
deposits  in  banks  {ibid,,  §  1729) ;  and  may  hold  stock  in  building  and  loan  asso- 
ciations {ibid,,  §  1757). 

'^^  She  may  contract  for  necessaries  for  herself  and  children  and  for  expenses 
for  benefit  of  her  separate  property  (R.  S.,  1895,  ^^*  2970).  She  may  contract 
so  as  to  bind  benevolent  associations  of  which  she  is  a  member  {ibid,,  art  644), 
and  where  appointed  executrix,  etc,,  may  give  bond  which  shall  bind  her  separate 
property  {ibid,,  arts.  1947,  2604). 

*^  She  may  make  contracts  with  respect  to  her  labor  or  separate  estate  as  if  she 
were  %femme  sole.    Code,  1887,  §§  2286,  2288. 
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West   Virginia,***3  Wisconsin'***  and    the   District   of    Col- 
umbia.'*** 

§  4.  Power  of  the  Married  Woman  to  become  Surety  for 
another  Person. 

Some  states,  while  according  the  married  woman  a  gen- 
eral capacity  of  contracting,  limit  her  power  to  enter  into 
specific  kinds  of  agreements.  This  is  particularly  true  of 
contracts  whereby  she  undertakes  to  answer  for  the  debt  or 
liability  of  another  person.  Many  of  those  legislations,  also, 
which  make  the  marital  authorization  requisite  to  the  vali- 
dity of  the  wife's  contracts,  place  additional  restrictions  upon 
her  contracts  of  surety. 

Here,  feminine  weakness  is  the  determining  factor.  The 
inexperience  of  the  woman  and  the  probability  that  her  con- 
fidence, which  she  so  freely  accords,  may  be  taken  advan- 
tage of,  are  the  chief  considerations  at  the  basis  of  such  pro- 
visions. Thus,  the  famous  senatus  consultum  Ve/leianum, 
passed  in  the  reign  of  Claudius,  applied  to  unmarried  as 
well  as  married  women.'  The  intercessio  of  a  woman  was 
prohibited^  It  was  necessary,  however,  for  the  woman  to 
appeal  to  the  praetor  for  an  exceptio  where  it  was  sought 
to  enforce  such  acts  against  her.^     This  equitable  relief  was 

^^  She  may  dispose  of  her  separate  estate  as  if  single  (Acts,  1893,  c.  iii,  §§  2, 3) ; 
may  make  deposits  in  banks  and  withdraw  same  {ibid.j  §  8) ;  may  become  stock- 
holder in  any  company,  except  mutual  life  insurance  companies  {ibid,^  §  9) ;  and 
may  insure  husband's  life  for  her  own  benefit  (i^V/.,  §  5). 

1^*  She  may  dispose  of  her  separate  estate  as  if  single'  (An.  St,  1889,  §  2342; 
Laws,  1895,  c.  86) ;  may  make  deposits  in  banks  and  withdraw  same  (An.  St* 
1889,  §  2020;  cf.  Laws,  1895,  ^'  ^^>  §  0  *^^  ™^y  contract  policies  of  life  insur- 
ance (Laws,  1891,  c.  376). 

1^  She  may  contract  in  reference  to  her  property  in  the  same  manner  as  if  un- 
married (Act,  June  i,  1896,  §4,  U.  S.  Stat,  at  Large,  vol.  29,  p.  193),  and  may 
perform  any  labor  or  services  for  her  sole  and  separate  account  {ibid,^  §  3). 

*  Dig.,  16,  I ;  Cod.,  4,  29.  *  Sohm,  /«j/.,  §  53,  p.  269. 
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not  accorded  in  cases  where  the  conduct  of  the  woman  had 
been  such  as  to  prejudice  the  rights  of  innocent  parties.  In 
this  way,  as  well  as  through  legislation,  exceptions  to  the 
rule  were  established.^  In  the  legislation  of  Justinian  a  dis- 
tinction is  made  between  the  intercession  of  a  woman  for  her 
husband  and  her  intercession  for  third  parties.  Thus,  a 
woman's  contract  of  surety  may  be  valid  if  it  has  been  made 
in  a  formal  manner,  but  if  it  has  been  entered  into  by  a 
married  woman  for  the  benefit  of  her  husband,  it  is  invalid; 
notwithstanding  the  observance  of  such  form,  unless  it  is 
clearly  shown  that  the  money  has  been  applied  to  the 
benefit  of  the  wife.* 

In  those  legislations  which  subject  the  contracts  of  the 
wife  to  marital  authorization,  no  particular  provisions  are 
necessary  respecting  her  intercession  in  behalf  of  third 
parties.  She  is,  in  general,  prevented  from  engaging  herself 
without  the  consent  of  her  husband  But,  aside  from  specific 
limitations,  there  is  no  security  against  the  undertaking  of 
such  liability  for  the  benefit  of  her  husband,  and,  in  states 
recognizing  the  general  contractual  capacity  of  the  wife,  the 
same  is  true  of  her  engagements  for  third  parties  as  well  of 
those  which  she  undertakes  for  her  husband. 

Some  of  the  states  contain  positive  prohibitions  upon  the 
intercession  of  married  women.  The  restriction  in  some 
legislations  applies  only  to  her  undertakings  for  the  benefit 
of  her  husband,5  while  in  others  it  extends  to  the  assumption 
of  liability  for  any  person.^     A  number  of  states  recognize 

»  Windscheid,  Pandekten,  vol.  ii,  §§  485-487.     Cf.  Dig.,  16,  i;  Cod.,  4,  29. 

*  Nov.,  134,  c.  8;  Windscheid,  Pandekten,  vol.  ii,  §§  488,  489. 

»  Ala.  Code,  1896,  §  2529;  La.,  C.  C,  126-128, 1790,  2398;  N.  H.,  P.  S.,  1891, 
c  176,  {2;  Vt,  but  a  mortgage  given  for  such  purpose  is  valid,  Stat.,  1894, 
{2646. 

•  Geo.,  Code,  1885,  §  2488;  Ind.,  An.  St.,  1894,  §  6964;  Ky.,  unless  estate  is  set 
adde  for  that  purpose  by  deed  or  mortgage,  Stat.,  1894,  §  2127;  N.  J.,  Act  Mch. 
27, 1874,  §  5,  Rev.,  1877,  p.  637,  but  if  married  woman  obtains  anything  of  value 
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the  probability  of  undue  influence,  but  consider  that  suffi- 
cient protection  will  be  accorded  the  wife  if  she  is  given  a 
special  guardian  in  such  cases,'  or  if  these  acts  are  required 
to  be  executed  before  the  court  or  are  made  dependent  upon 
judicial  authorization.^  The  majority  of  the  legislations, 
however,  contain  no  particular  limitations  upon  the  capacity 
of  the  married  woman  to  contract  such  obligations.^  The 
principle  followed  is  that  in  the  normal  marriage  mutual  love 
and  confidence  will  be  sufficient  protection  for  the  wife,  and 
that  where  this  condition  does  not  exist,  a  legal  limitation 
will  not  furnish  adequate  security.  Under  such  circum- 
stances means  will  be  found  for  disposing  of  the  wife's 
property  or  obliging  her  in  a  different  manner  for  the 
husband's  benefit. 

§  5.  Donations  between  Married  Parties. 

Donations  between  married  parties  have  been  the  subject 
of  particular  restrictions  in  most  legal  systems.  Such  limi- 
tations may  be  imposed  in  the  interests  of  third  parties,  or 
may  be  intended  to  regulate  gifts  as  between  the  parties 
themselves.     It  is  a  principle,  universally  recognized,  that 

on  the  faith  of  the  contract  she  will  be  liable  thereon.  Act,  June  13,  1895,  I^^^ 
p.  821;  S.  C,  C.  S.  L.,  §2167;  Argovie,  Stat.  Apl.  29,  1877,  art  i,  An,  itran^ 
vol.  7,  p.  619;  Lucerne,  Stat.  Nov.  26,  1880,  art.  16. 

^  Cf,  references  to  Swiss  cantons,  ante,  §  3,  note  20. 

•Geneva,  Lardy,  Li^lations  Suisses,  p.  105;  Norway,  Stat.  June  29,  1888, 
art  13;  Saxony,  B.  G.,  §  1650  seq.     Cf.  Italy,  C  C,  136. 

'  Cf,  ante,  §  3.  The  Prussian  Landrtcht  originally  contained  the  requirement 
for  judicial  execution  of  contracts  whereby  a  wife  engages  herself  for  the  benefit 
of  her  husband.  This  provision  was  abrogated  by  a  statute  of  Dec.  i,  1889, 
which  repealed  as  well  the  provisions  of  the  common  law  and  provincial  statutes 
concerning  the  intercession  of  women.  G.  S.  S.,  p.  1169.  In  the  Canton  of 
Basle  City,  a  statute  of  Oct.  16,  1876  (art  5,  An,  itran,,  vol.  6,  p.  571),  abol- 
ished the  rule  which  required  that  the  wife  should  be  assisted  by  a  third  party 
where  she  becomes  surety  for  her  husband.  In  Russia,  a  wife  cannot  draw  or 
assign  bills  of  exchange  without  husband's  consent.    Leuthold,  R,  R,,  §  24. 
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transactions  made  for  the  purpose  of  defrauding  creditors  or 
purchasers  are  attackable  by  such  parties.  Many  s)rstenis, 
however,  go  further  and  impute  fraud  where  a  debtor  makes 
gratuitous  transfers  of  his  property  to  his  spouse  or  to  other 
members  of  his  family.  This  principle  was  introduced  in 
English  law  by  the  statute  of  13  Elizabeth,  c.  5,  which  has 
been  generally  followed  in  the  United  States.  Such  trans- 
actions will  be  invalid  as  regards  existing  creditors  who 
show  that  their  debtor's  financial  condition  was  such  as  to 
ju^fy  the  presumption  that  the  donation  would  contribute 
to  his  insolvency.* 

The  statutory  introduction  of  separate  property  rights  for 
married  women  had  a  tendency  to  promote  acts  in  fraud  of 
creditors.  Accordingly,  in  some  cases,  all  dispositions 
between  husband  and  wife  have  been  subjected  to  special 
limitations.'  Some  statutes  have  also  enacted  positive 
restrictions  upon  gifts  of  the  husband  to  the  wife.  The 
general  provision  is  that  such  gifts  shall  not  become  the 
separate  property  of  the  wife.3  Statutes,  also,  that  have 
granted  the  married  woman  the  right  to  hold  the  proceeds 
of  insurance  policies,  drawn  in  her  favor,  upon  the  life  of  her 
husband,  free  from  the  claims  of  the  latter's  creditors,  have 
frequently  provided  a  maximum  premium  that  may  be  paid 

»  Schouler,  H,  dr*  W„  §§  372-374- 

'  Cf,  references  ante^  §  3. 

»CoL,  An.  St.,  1891,  §3007;  Kans.,  G.  S.,  1889,  §3752;  Neb.,  C.  S.,  1891, 
§  1411;  N.  H.,  P.  S.,  1891,  c.  176,  §  i;  Vt.,  Stat.,  1894,  §  2647;  W.  Va.,  Code, 
c  66,  J  3,  as  enacted  by  Acts,  1893,  c  iii;  Wy.,  R.  S.,  1887,  §  1558.  Cf,  DeU, 
Laws,  voL  15,  c  165,  §  i,  in  R.  C,  1893,  P-  6ck);  Md.,  Laws,  1898,  c.  457,  §  i. 
In  Massachusetts,  gifts  between  husband  and  wife  are  forbidden  except  that 
former  may  give  latter  articles  of  personal  use  not  to  exceed  |2,ooo  in  value.  P. 
S.,  1882,  c.  147,  §3  as  amended  by  Acts,  1884,  c.  132.  In  the  District  of 
Columbia  they  become  her  separate  property  but  are  liable  for  the  debts  of  the 
husband  existing  at  the  time  the  gift  is  made  (Act,  June  i,  1896,  §  i,  U.  S.  Stat 
at  Large,  vol.  29,  p.  193).  Under  former  rule  such  gift  did  not  become  her  sep- 
arate property  (Dist.  of  CoL,  R.  S.,  1873-74,  §  727). 
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upon  such  policies.  If  the  annual  premium  exceeds  this 
amount  the  excess  may  be  taken  to  satisfy  the  obligations  of 
the  husband/ 

The  European  bankruptcy  laws  have  followed  the  same 
principle  in  enabling  creditors  to  attack  gratuitous  disposi- 
tions of  the  debtor  in  favor  of  his  spouse  where  such  trans- 
actions have  been  made  within  a  limited  period  before  the 
opening  of  the  bankruptcy  proceedings.^  Moreover,  by  an 
application  of  the  praesumtio  Muciana^  it  is  the  general  rule 
that  the  wife  of  the  bankrupt  must  prove  that  property 
which  she  has  acquired  during  the  marriage,  has  not  been 
purchased  with  her  husband's  money .^ 

A  similar  provision,  primarily  intended  for  the  protection 
of  creditors,  raises  the  presumption  that  movables  found  in 
the  possession  of  the  husband^  or,  in  some  cases,  of  either  of 
the  married  parties,^  belong  to  the  husband.  In  case  com- 
munity of  property  obtains,  a  general  presumption  is  raised 
that  existing   goods   belong   to   the   common   mass.^     An 

*  Cf.post^  %  38,  note  27.  N.  Y.,  Laws,  1896,  c  272,  §  22;  Ohio,  R.  S.,  1891, 
S  3628;  Vt,  Stat,  1894,  §{  2653-2657;  W.  Va.,  Code,  1891,  c  66,  §  5,  as  amended 
by  Acts,  1893,  c.  iii;  Wis.,  An.  St.,  1889,  S  2347  as  amended  by  Laws,  1891,  c  376; 
Hawaii,  C  L.,  1884,  p.  429;  cf.  Oklah.,  R.  S.,  1893,  S  3080;  Act  33  &  34  Vict., 
c.  93»  §  10;  Act  43  &  44  Vict.,  c.  26,  §  2;  Act  45  &  46  Vict.,  c.  75,  §  11. 

^  Germany,  K<m,  Ord,^  §  32,  R.  G.  61.,  1898,  p.  619;  Lehr,  Droit  Russe,  pp. 
42,  43;  Leuthold,  R.  R.,  p.  357;  Alexander,  KonMursgesetUy  pp.  36,  127,  254, 
492;  cf.  France,  Code  de  Com.,  564. 

*Dig.,  24,  I,  51;  Germany,  Kon,  Or<L,  §45,  R.  G.  Bl.,  1898,  p.  621;  France, 
Code  de  Com.,  557-562;  Leuthold,  R,  R,,  p.  357;  Alexander,  IConkursgesetu^  p. 
185;  "DvcD^combt  Bankruptcy,  ^,  78. 

'  Saxony,  B.  G.,  §  1656;  Norway,  only  as  regards  third  parties,  Stat.  June  29* 
1888,  art.  21. 

'Germany,  only  in  favor  of  creditors,  B.  G.,  §  1362;  Prussia,  A.  L.  R.,  ii,  i, 
§  544;  Russia,  belong  to  the  bankrupt,  Lehr,  Droit  Russe,  p.  43.     Cf,  Austria, 

B.  G.,  §  1237;  Nevada,  G.  S.,  1885,  §§  501-503. 

*  Germany,  B.  G.,  §  1528;  Prussia,  A.  L.  R.,  ii,  i,  §§400*  40i-     C/,  France, 

C.  C,  1499;  Italy,  C.  C,  1437;  Spain,  C.  C,  1407;  La.,  C  C,  2405. 
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exception  arises  respecting  things  intended  for  the  personal 
ose  of  the  wife.'®  For  such  objects  the  German  code  raises 
the  presumption  of  the  wife's  ownership,  not  only  as  between 
the  parties,  but  also  as  regards  creditors." 

Donations,  which  do  not  affect  the  rights  of  third  parties, 
may,  nevertheless,  be  restricted  as  between  the  parties  them- 
selves. The  chief  cause  for  such  limitations  has  been  the  con- 
sideration that  one  of  the  parties,  under  the  strong  influences 
arising  from  the  conjugal  relation,  may  be  led  to  make 
extravagant  and  unreasonable  benefits  ,for  the  other  party. 
Another  motive  has  been  the  principle  that  in  the  true  mar- 
riage everything  should  be  for  the  common  benefit.  To 
permit  gifts  would  be  to  introduce  a  selfish  element  which 
would  injuriously  affect  the  ideal  unity  established  by  the 
marriage. 

The  Roman  law  prohibited  gifts  between  married  parties. 
It  was  probably  influenced  by  considerations  of  the  commu- 
nity of  interests  established  by  the  union  of  the  parties,  but 
the  chief  basis  of  the  rule,  as  it  is  recognized  in  the  law  of 
Justinian,  is  the  desire  to  protect  married  parties  against  the 
undue  influences  connected  with  the  intimate  relation  into 
which  they  have  entered."  This  consideration  receives 
additional  force  as  a  result  of  the  existence  of  the  Roman 
institution  of  free  divorce.  In  the  absence  of  restrictions 
upon  donations,  it  would  have  been  possible  for  an  unscru- 
pulous spouse  to  obtain  benefits  as  a  result  of  the  affection 
and  confidence  of  the  other,  and  then,  by  exercising  the 
right  of  divorce,  leave  such  party  despoiled  and  helpless. 

There  were  many  exceptions  to  the  general  rule  of  Roman 
law  that  donations  between  husband  and  wife  are  invalid. 
Thus,  it  was  recognized  that  gifts  of  articles  for  personal  use 

i^Gennany,  B.  G.,  S  1362;  Saxony,  B.  G.,  §1656;  Norwmy,  Stat  June  29, 
18S8,  art  22;  Rusiia,  Lehr,  Droit  Rmu^  p.  43. 
n  B.  C  §  1362.  "  Dig.,  24,  I,  I  seg. 
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or  those  made  on  customary  occasions  are  vaHd.*3  More- 
over, the  act  of  donation  is  not  void,  but  voidable  at  the 
option  of  the  donor,  and  if  he  dies  without  having  demanded 
the  return  of  the  gift  the  title  of  the  donee  cannot  be  im- 
peached.** 

The  early  German  law  imposed  no  restrictions  upon 
gifts  between  married  parties,  but  such  transactions  were 
effective  only  to  the  extent  that  the  wife's  individual  title  to 
property  was  recognized.*'  Some  of  the  modern  legislations, 
however,  have  recognized  the  rule  of  Roman  law.'*^  The 
French  civil  code  reaches  the  same  end  in  a  slightly  differ- 
ent manner.  Donations  between  husband  and  wife  are  per- 
mitted, under  certain  restrictions  as  to  amount,'^  but  they 
are  always  revocable  by  the  donor,  and,  for  such  revocation, 
the  married  woman  does  not  require  the  marital  authoriza- 
tion.*^ In  some  of  the  states  the  general  regulations 
governing  contracts  between  married  parties  will  restrict 
acts  of  donation  between  them.*^ 

The  rule  of  German  law  has  been  followed  in  other  states, 
and  gifts  between  husband  and  wife  are  determined  by  the 
same  principles  as  obtain  for  donations  between  stran- 
gers.** The  fiction  of  unity  in  the  English  common  law 
prevented  gifts  as  well  as  other  transactions  between  married 

"  Windscheid,  Pandektm,  vol.  ii,  §  509.  ^*^Ihid, 

**  Schroder,  Lehrbuch,  pp.  728,  729. 

*•  Italy,  C.  C,  1054;  Spain,  C.  C,  1334,  1335;  Saxony,  B.  G.,  §§  1647,  "649, 
1694:  Finland,  Stat  Apl.  15,  1889,  c.  iii,  art.  6.  In  Norway  donations  to  be 
valid  must  be  made  by  marriage  contract,  unless  they  consist  in  objects  forper- 
ional  use  or  life  insurance  policies  or  annuities.    Stat.  June  29,  1888,  art  24. 

"  France,  C.  C,  1094, 1098.  "TJiV/.,  1096. 

»  Cf.  references,  ante,  §  3. 

"•Austria,  B.  G.,  §1246;  Prussia,  A.  L.  R.,ii,  i,  §§  310,  311;  Russia,  Leuthold, 
R,  R,,  pp.  59, 60.  No  particular  restrictions  are  placed  upon  donations  between 
married  parties  in  the  code  of  Germany,  and  hence  the  above  rule  obtains  in  this 
^rstem. 
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parties.  In  equity,  however,  where  this  fiction  is  not  recog- 
nized, such  acts  will  be  sustained  if  the  gift  has  passed  from 
one  into  the  possession  of  the  other."  Executed  gifts  can- 
not generally  be  revoked  except  under  circumstances  which 
would  justify  a  revocation  between  strangers,  but  the  court 
will  more  readily  impute  fraud  or  mistake  in  gifts  from  wife 
to  husband  than  in  ordinary  cases."  The  provisions  of  the 
married  women's  acts,  that  gifts  from  the  husband  to  the 
wife  shall  not  become  her  separate  property ,*3  while  primar- 
ily established  in  the  interests  of  third  parties,  will  affect  the 
transactions  as  between  the  parties  themselves.  The  hus- 
band's common  law  rights  attach  to  the  objects,  and,  if  the 
latter  consist  of  personal  property,  the  husband  may  regain 
full  ownership  in  the  same. 

§  6.  The  Married  Woman  as  a  Trader, 

The  legal  capacity  of  the  married  woman  has  been  influ- 
enced also  by  the  increased  activity  of  women  in  industrial 
and  commercial  spheres.  The  majority  of  the  legislations 
provide  means  whereby  she  can  undertake  a  trade  or  business 
in  her  own  name  and  on  her  own  account.  But  in  some  Euro- 
pean countries,  the  interests  of  the  conjugal  society  as  well  as 
the  system  of  matrimonial  property  relations  have  led  to  the 
requirement  that  the  consent  of  the  husband  shall  be  neces- 
sary to  the  exercise  of  such  functions.*  In  Germany,,  the 
principle  of  the  general  capacity  of  married  women  enables 
them  to  carry  on  business  even  if  the  husband  refuses  his 

«  Scboiilcr,  H,  &*  fV.,  §383.  "  IHd.,  §  390. 

*•  Sec  references,  an^e,  note  3. 

^  France,  Code  de  Com.,  4;  Prussia,  A.  L.  R.,  ii,  i,  §195;  Saxony,  B.  G.,  §  1638. 
Tacit  consent  is  sufficient :  Germany,  B.  G.,  §§  1405, 1452, 1519, 1549;  Switzerland, 
Federal  Law  of  Obligations,  art.  35,  An.  i^an.,  vol.  ii,p.  525.  In  Austria  this 
consent  will  be  supplied  by  the  court  if  such  activity  will  not  endanger  the  rights 
of  the  husband;  Stat  Dec.  17,  1862,  R.  G.  Bl,  1863,  pp.  i,  2;  cf,  general  power 
of  court  to  supply  marital  authorization,  anfe,  §  3. 
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consent,  but,  in  case  his  objections  have  been  publicly  made 
known,'  the  acts  of  the  wife  will  bind  only  her  separate  prop- 
erty. If  the  business  requires  personal  service  upon  the  part 
of  the  wife,  the  husband  will  be  able  to  cause  its  cessation  by 
appeal  to  the  court.^ 

Even  before  the  passage  of  the  married  women's  statutes, 
the  English  and  American  courts  had  recognized  the  wife's 
right,  under  certain  conditions,  to  carry  on  a  trade  or  busi- 
ness. The  husband  was  entitled  to  his  wife's  services,  but  he 
could  make  her  a  gift  of  the  same  so  far  as  such  act  did  not 
violate  the  rules  against  donations  in  fraud  of  creditors.^ 
Where  the  married  woman  possessed  a  separate  estate  she 
could  contract  with  reference  to  the  same,  and  was  entitled  to 
the  profits  accruing  therefrom.^  This  did  not  include,  how- 
ever, the  proceeds  arising  from  the  personal  management 
of  a  trade  or  business.  The  latter  were  connected  with  the 
personal  industry  of  the  wife,  and  hence  the  consent  of  the 
husband  was  an  essential  element,  though  such  consent 
might  be  implied,  at  least  as  between  the  parties  them- 
selves.^ 

Under  the  married  women's  acts,  the  wife,  so  far  as  she 
has  been  granted  general  contractual  capacity,  may  carry 
on  a  trade  or  business.  This  right  has  been  limited  in 
certain  systems.  In  some  of  the  states  it  is  restricted  to 
undertakings  carried  on  for  the  support  of  the  married 
woman  and  those  dependent  upon  her,  where  the  husband 
fails  to  provide  such  support.^  The  authorization  of  the 
court  or  public  notice  or  both  are  sometimes  required.* 

«B.  G.,  §§  1405,  1435.  ^^^^'  §1358;  cf,  ante,  J  3.  *  See  anU,  §  5. 

*  Sec  ante,  §  3,  note  48.  •  Schouler,  H.  &*  W.,  §  30a  seq» 

Udftho,  R.  S.,  1887,  f  5850  seq,;  Mont.,  C  C  P.,  1895,  §  ^290  seg.\  Ner.  G.  S., 
"885,  §  534  seq,;  Wis.,  An.  St.,  1889,  §  2344;  cf.  W.  Va.,  Acts,  1893,  c  Hi,  §  14. 

'  Idaho,  see  preceding  note;  Mont,  ibid,;  Nev.,  ibid,;  Fla.,  R.  S.,  1885,  §1505 
seq,;  Mass.,  Acts,  1898,  c.  416;  in  North  Carolina,  the  written  consent  of  the 
husband  is  required.  Code,  1883,  §  1827  seq. 
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While  the  legislations  differ  with  respect  to  the  conditions 
under  which  the  married  woman  may  acquire  the  right  to 
carry  on  a  trade  or  business,  there  is  general  agreement  that 
the  capacity,  when  once  acquired,  is  as  extensive  as  that 
possessed  by  an  unmarried  woman.  The  disabilities  and 
privileges  of  the  wife  do  not  apply  to  married  women 
traders.9 

§  7.  The  Married  Woman* s  Capacity  to  Sue  and  be  Sued, 

The  circumstances  which  produced  restrictions  upon  the 
contractual  capacity  of  the  married  woman  led  to  limitations 
upon  her  power  to  conduct  a  judicial  proceeding.  The 
Roman  law  and  modem  legislations,  in  the  practical  elimina- 
tion of  sex  as  a  basis  of  private  legal  capacity,  and  the 
creation  of  separate  property  rights  for  the  married  woman^ 
have  removed  the  chief  conditions  which  gave  occasion  for 
such  restrictions.  Hence,  the  tendency  has  been  to  grant 
the  married  woman  the  general  capacity  to  sue  and  be  sued^ 
subject  to  qualifications  with  respect  to  particular  matters. 

The  limitations  which  continue  to  exist  are  justified,  in 
general,  by  considerations  of  domestic  unity  and  harmony 
and  of  the  preservation  of  the  matrimonial  property  rela- 
tions. These  considerations,  as  well  as  a  survival  of  the 
conception  of  the  natural  incapacity  of  the  sex,  affect  the 
provisions  of  the  French  code  and  of  those  statutes  that 
have  been  largely  influenced  by  it  The  married  woman  is 
subjected  in  this  capacity  to  the  same  general  restrictions 
that  are  imposed  upon  her  power  of  contracting  obligations. 
The  marital  authorization  must  be  obtained  before  the  wife 

'  Germany,  B.  G.,  §  1405;  France,  Code  de  Com.,  5,  but  a  married  woman,  even 
if  a  trader,  cannot  plead  in  ber  own  name  wilbout  marital  autborixation,  C  C, 
215;  Switzerland,  Federal  Law  of  Obligations,  art  35,  ^».  itran,,  vol.  1 1,  p.  525; 
Louisiana,  C  C,  1786;  Lentbold,  R.  R^^p.  199;  cf,  Windscbeid,  PandekteUp 
▼oL  ii,  §J  4S6-488;  Scbouler, /r.  6*  ^^.,§310. 


Digitized  by  VjOOQIC 


44  PROPERTY  RELATIONS  OF  MARRIED  PARTIES        [44 

can  become  a  party  to  a  civil  proceeding.*  In  all  cases  she 
may  appeal  to  the  court  from  the  husband's  refusal  to  grant 
his  consent.*  Moreover,  the  marital  authorization  is  not 
required  for  legal  proceedings  which  the  wife  undertakes  for 
the  protection  of  her  property  against  the  husband.3 

The  states  which  accept  the  principle  that  the  general 
capacity  of  the  woman  is  not  affected  by  the  marriage, 
recognize  the  right  of  the  wife  to  carry  on  judicial  proceed- 
ings. The  interests  of  the  husband  are  safeguarded  by  the 
provision  that  such  acts  will  not  be  binding  upon  the 
matrimonial  property  unless  his  consent  or  joinder  has  been 
obtained.* 

At  English  common  law  the  married  woman  cannot  un- 
dertake an  independent  suit  at  law.  In  all  cases,  except 
where  she  has  acquired  the  position  of  a  femme  sole  by 
reason  of  the  civil  disabilities  of  her  husband,  she  must  join 
with  the  latter  in  such  a  proceeding.  In  courts  of  equity 
the  opposition  of  interests  between  husband  and  wife  is  re- 
cognized. This  does  not  invest  the  latter  with  the  capacity 
of  conducting  legal  proceedings,  and  hence  she  must  always 
be  represented  by  a  trustee  or  next  friend. 

The  acts  creating  a  statutory  separate  estate  for  married 
women  generally  carried  with  them  an  express  or  implied 
grant  of  capacity  to  carry  on  legal  proceedings  with  refer- 

'  France,  C.  C,  215;  Italy,  C.  C,  134;  Spain,  C  C,  60;  La.,  C.  C,  125. 
«  France,  C.  C,  218,  219,  222,  C.  C.  P.,  861, 862;  Italy,  C.  C,  136;  Spain,  C.  C, 
60;  La.,  C.  C,  124,  132. 

•  France,  C.  C,  1443, 1563;  Italy,  C  C,  1418, 1442;  Spain,  C.  C,  60;  La.,  C.  C, 
2391, 2425. 

*  Germany,  Civilprozessordnunq,  §  52,  R.  G.  Bl.,  1898,  p.  419,  B.  G.,  §  1400.  In 
the  interests  of  domestic  harmony,  the  wife  is  not  permitted  to  proceed  against 
the  husband  for  claims  arising  oat  of  his  administration  of  the  matrimonial  prop- 
erty until  after  the  end  of  such  administration.  This  does  not  prevent  her  from 
taking  measures  for  the  security  of  her  property,  B.  G.,  §  1394;  Austria,  Civii- 
pro%e5sorduung,  §  I,  R.  G.  Bl.,  1895,  P-  3^5  J  ^f-  Prussia,  A.  L.  R.,  ii,  I,  §§  189,  230; 
Saxony,B.  G.,  §  1638;  Finland,  Stat.  Apl  15, 1889,  c.  ii,  arts.  3, 5. 
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ence  to  the  same.  The  legislation  upon  the  subject  is  not 
uniform  and  its  scope  has  not  been  fully  determined.  Some 
of  the  states  limit  the  capacity  to  matters  affecting  the 
separate  estate  of  the  married  woman,  while  others  extend  it 
to  proceedings  affecting  her  person  or  character.  In  a  few 
legislations,  positive  enactments  require  the  joinder  of  the 
husband  in  suits  to  which  the  wife  is  a  party,  while  some 
permit  and  others  prohibit  such  joinder.  Despite  the  par- 
ticular differences,  a  general  tendency  may  be  noted  to 
accord  the  married  woman  full  capacity  in  this  respect, 
wherever  it  will  not  affect  the  matrimonial  property  rights 
accorded  to  the  husband.  Most  of  the  states  have  estab- 
lished the  system  of  separate  property  between  married 
parties,  and  in  these  states  the  wife  is  generally  permitted  to 
sue  and  be  sued  in  all  matters  as  a  femme  sole,^  A  few 
states  recognize  the  desirability  of  preserving  the  domestic 
unity  from  contentious  proceedings  by  prohibiting  suits  be- 
tween husband  and  wife,  while  others,  in  permitting  such 
suits  as  regards  property,  forbid  either  party  to  sue  the 
other  for  a  tort. 

A  feature  of  interest  in  this  connection  is  the  fact  that 
special  privileges  which  were  accorded  to  the  wife  on 
account  of  her  incapacity  to  sue,  have  not  always  been  re- 
pealed with  the  removal  of  such  disability.  Following  an 
old  English  statute,  most  of  the  states  granted  the  married 
woman  an  immunity  from  the  effects  of  statutes  providing 
for  the  limitations  of  actions.  The  running  of  the  period  of 
limitation  was  suspended  during  coverture.  The  acts  grant- 
ing the  married  woman  capacity  to  carry  on  legal  proceed- 
ings did  not  generally  provide  for  the  repeal  of  such  privi- 
leges. Where  the  statute  provided  that  the  running  of  the 
period  of  limitations  should  be  suspended  until  after  the  dis- 

*  See  references  to  English  and  American  statutes,  ani€,  §  3. 
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abilities  of  coverture  were  removed,  it  would  seem  that  its 
provisions  could  not  be  taken  advantage  of  by  a  married 
woman  who  has  complete  capacity  for  carrying  on  legal 
actions.  The  later  revisions  of  statutes  show  a  tendency  to 
eliminate  the  provisions  granting  these  privileges  to  married 
women. 

§  8.  Right  and  Duty  of  Household  Administration. 

All  countries  recognize  the  marriage  as  establishing  a  com- 
munity of  life  between  the  married  parties.  It  is  also  the 
rule  that  the  husband  is  the  head  of  the  family  and  has  the 
right  of  determining  respecting  the  affairs  of  the  family 
household,  the  wife  being  under  a  general  obligation  to 
assist  him  in  such  administration.  The  question  arises 
respecting  the  extent  to  which  the  wife  has  a  right  as  well  as 
a  duty  of  acting  within  the  field  of  household  affairs.  The 
question  is  affected  by  the  distribution  of  the  burden  of  the 
family  expenses.  Where  these  are  primarily  or  exclusively 
supported  by  the  husband,  the  wife's  right  of  administration 
is  subjected  to  marital  authorization  or  entirely  excluded. 
If  the  wife  assists  in  bearing  these  expenses  she  is  gener- 
ally recognized  as  having  a  certain  right  of  administration. 

Some  European  legislations  recognize  the  right  of  the 
wife  to  act  in  matters  pertaining  to  the  ordinary  support  of 
the  family.  This  is  based  upon  the  principle  that  she  is 
acting  as  the  agent  of  the  husband,  and  hence,  where  the 
latter  manifests  a  contrary  desire,  this  capacity  of  the  wife 
will  be  excluded.* 

The  English  common  law  followed  a  similar  principle  in 
permitting  the  married  woman  to  contract  for  necessities 

^  Where  this  principle  is  not  recognized  in  positive  statutes,  it  will  generally  be 
supplied  by  the  courts.  In  Spain  it  does  not  appear  that  the  husband  can  deprire 
the  wife  of  such  right.  See  also,  Basle,  Stat  Mch.  10,  1884,  arts.  7,  34;  Fin- 
land, SUt.  ApL  15,  1889,  c.  iv,  art  2. 
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upon  the  credit  of  her  husband."  If  the  presumption  of 
agency  is  contradicted  by  positive  statements  of  the  husband 
or  by  the  fact  that  he  has  furnished  sufficient  necessaries  for 
the  support  of  the  family,  he  will  not  be  liable  for  such  con- 
tracts of  his  wife.  A  tendency  has  appeared  to  make  the 
rule  more  favorable  for  the  wife.  If  the  husband  does  not 
provide  the  necessities,  third  parties  may  furnish  them  to 
the  wife  despite  the  prohibition  of  the  husband.^ 

In  Germany  and  some  of  the  Swiss  cantons  the  married 
^oman  is  accorded  a  more  extensive  right  of  household 
administration.  Thus,  the  wife's  acts  of  customary  house- 
hold management,  even  though  concluded  without  the  mari- 
tal authorization,  will  be  binding  upon  the  husband.  In 
some  of  the  older  legislations  it  is  recognized  that  the  hus- 
1>and  can  relieve  himself  from  this  obligation  for  the  future 
by  a  public  declaration,  before  the  court,  that  the  wife  shall 
not  possess  such  authority.*  The  new  German  code  and 
the  draft  code  of  Switzerland  give  the  wife  a  positive  right 
of  household  administration.^  The  former  permits  the  hus- 
l)and  to  limit  or  exclude  this  function  of  the  wife,  but  the 
court  may  reinstate  her  in  such  capacity  if  it  considers  that 
the  husband  has  abused  his  power.  The  draft  code  of 
Switzerland,  following  the  Lucerne  statute  of  November  26, 
1880,  goes  a  step  further  than  the  German  code.  It  con- 
siders the  married  woman  as  having  full  capacity  of  house- 
hold administration  until  she  has  been  deprived  of  the  same 
by  judicial  decree.*     This   position  meets  the  demands  of 

'  Blackstone,  Comm,,  vol.  i,  p.  442;  Pol.  &  Mait.,  Ilist,^  vol.  ii,  p.  402. 

*  Kent,  Comm^  vol.  ii,  p.  149;  cf.  La.,  C.  C,  1786;  Hawaii,  Laws,  1888,  c.  xi,  §  7. 

*  Pnuna,  A.  L.  R.,  ii,  i,  {  323;  Claris,  L.  B.,  ii,  art.  175;  Zurich,  P.  R.  G.,  §  603; 
in  Saxony  th«  declaration  must  be  known  to  the  third  party,  B.  G.,  §§  1645,  '^* 

*  Germany,  B.  G.,  §§  1356,  1357;  Svritz.,  Vorentwurf^  180,  182;  a  statute  of 
November  26,  1880,  art.  15,  established  the  same  principle  in  the  canton  of 
Lucerne  (^An.  itran,  vol.  10,  p.  488). 

^  Switz.,  VorefUwurf,  183;  Lucerne,  Stat  Nov.  26, 1880,  art.  15. 
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the  representatives  of  the  German  society  "  Frauenwohl." ' 
The  "  Rechtsschiitzverein  fiir  Frauen,"  in  Dresden,  insists, 
however,  that  each  party  shall  have  equal  capacity  of  house- 
hold administration,  and  shall  bind  the  other  to  the  extent 
that  the  latter  has  not  renounced  such  liability  by  public 
declaration  before  the  court.  ® 

^  Sera  Proelsz  und  Marie  Rascbke :  Die  Frau  im  neuen  b&rferluhen  Gesettbuch^ 
'  See  Doi  deuische  Recht  und  die  deutschen  Frauen^  p.  7. 
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PART  II. 

MATRIMONIAL  PROPERTY  SYSTEMS. 


CHAPTER  I. 

CLASSIFICATION. 


§  9.  In  GeneraL 

At  first  glance  the  different  classes  of  matrimonial  prop- 
erty systems  appear  innumerable.  The  local  customs  which 
continued  to  govern  the  family  relations  in  Europe  after  the 
reception  of  Roman  law,  were  developed  into  a  multitude  of 
particular  systems.  But  the  modern  codification  movement 
has  brought  about  a  greater  degree  of  uniformity.  It  is  clear, 
moreover,  that  underneath  the  differences  occasioned  by  the 
accidental  circumstances  attending  their  growth,  many  of 
the  systems  have  essential  features  in  common. 

The  question  of  title  or  ownership,  which  is  the  most 
essential  element  in  any  kind  of  property  relations,  furnishes 
the  most  fundamental  basis  for  a  classification  of  matrimonial 
property  systems.  Accepting  this  as  a  principle,  the  num- 
berless particular  regimes  may  be  grouped  under  the  two 
general  divisions  of  communal  and  individual  systems.  The 
first  class  includes  all  the  systems  which  recognize  common 
ownership  of  any  general  part  of  the  property  of  the  married 
parties,  while  all  other  systems  fall  under  the  second 
division. 

The  value  of  the  above  classification  is  not  affected  by  the 

49]  49 
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fact  that  under  an  individual  system  the  husband  and  wife 
may  hold  property  in  common.  Particular  instances  of 
common  ownership  do  not  determine  the  general  character 
of  the  system.  If,  however,  the  communal  principle  is 
applied  to  any  general  part  of  the  property  of  either  of  the 
parties,  the  system  must  be  distinguished  from  those  falling 
under  the  individual  class,  notwithstanding  that  the  parties 
may  hold  property  by  individual  title. 

The  systems  grouped  under  one  of  these  two  divisions, 
possess  in  common  the  characteristic  feature  which  distin- 
guishes them  from  those  falling  under  the  other  class. 
Within  each  division,  however,  fundamental  differences 
among  the  systems  furnish  the  basis  for  further  classi- 
fication. 

§  10.  Communal  Systems. 

The  most  natural  basis  for  classifying  communal  systems 
is  to  be  found  in  the  extent  or  scope  of  the  principle  of  com- 
munity. Upon  such  basis  two  divisions  may  be  formed. 
The  general  community  of  property  {allgemeine  Guter- 
gemeinschaft ;  communaute  universelle)  embraces  all  sys- 
tems in  which  the  principle  of  common  ownership  is  applied 
to  the  entire  fortune  of  each  of  the  married  parties.  Limited 
or  particular  community  includes  those  communal  systems 
in  which  a  general  class  of  property  is  excluded  from  the 
common  ownership. 

The  number  of  forms  of  limited  community  is  restricted 
only  by  the  capacity  to  develop  new  modifications  of  the 
communal  principle;  but,  as  they  have  been  defined  in  the 
important  legislations,  they  fall  under  the  classes  of  com- 
munity of  acquisitions  {Errungenschaftsgemeinschaft;  com- 
munaute reduite  aux  acquets)  or  community  of  movables 
and  acquisitions  {Fahmissgemeinschaft),  Under  the  former 
±he  ownership  of  the  individual  property  which  either  party 
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possesses  at  the  beginning  of  the  community  is  not  affected, 
but  the  income  and  profits  of  such  property  and,  in  general, 
everything  that  is  acquired  by  either  party  during  the  exist- 
ence of  the  community,  becomes  common  property.  The 
system  of  community  of  movables  and  acquisitions  is  the 
same  as  the  above,  except  that  the  ownership  of  the  mova- 
bles which  either  party  possesses,  at  the  beginning  of  the 
community,  becomes  common. 

Some  of  the  other  principal  types  of  limited  community 
are  indicated  in  the  civil  code  of  France.'  They  are  charac- 
terized by  the  provisions  for  partial  or  complete  exclusion 
of  movables ;  inclusion  of  immovables  by  fictitiously  treat- 
ing them  as  movables;  exclusion  of  ante-nuptial  debts; 
exclusion  of  objects  gratuitously  acquired;  a  privilege  for 
the  wife  of  resuming  her  contributions  without  loss  at  the 
close  of  the  community ;  special  privileges  for  the  survivor, 
and  for  unequal  shares  in  the  community. 

§11.  Individual  Systems. 

These  systems  do  not  differ  among  themselves  with  refer- 
ence to  the  application  of  the  principle  of  individual  owner- 
ship. The  property,  in  general,  under  all  of  such  systems, 
continues  to  be  held  by  individual  title.  The  individual 
property  systems,  however,  differ  among  themselves  respect- 
ing the  nature  and  extent  of  the  interest  which  either  party, 
by  virtue  of  the  marriage,  acquires  in  the  property  of  the 
other.  In  accordance  with  this  test  four  subdivisions  of  this 
group  may  be  obtained : 

I.  System  of  Exclusive  Rights  of  the  Husband ; 

The  husband  is  entitled  to  the  complete  control  and,  aside 
from  exceptions  arising  from  peculiar  circumstances,  to  the 
ownership  of  the  property  of  the  wife.  The  individual  title 
of  the  wife  is  transferred  to  the  husband. 

*  France,  C.  C,  1497  ^'^• 
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II.  System  of  Marital  Administration  and  Usufruct ; 

The  husband  has  the  administration  and  is  entitled  to  the 
fruits  and  profits  of  the  property  of  the  wife.  The  latter, 
however,  retains  the  individual  ownership  of  her  property. 

III.  System  of  Dowry ; 

The  marriage  does  not  affect  the  property  of  the  parties, 
but  it  is  customary  for  the  husband  to  receive  a  contribution 
to  assist  him  in  supporting  the  expenses  of  the  common 
household.  He  does  not  acquire  an  absolute  title,  but  he 
has  the  right  of  administration  over  the  dowry,  and  is  en- 
titled to  the  proceeds  arising  from  the  same. 

IV.  System  of  Separate  Property ; 

Neither  party  acquires,  by  virtue  of  the  marriage,  any 
right  or  interest  in  the  property  of  the  other.  The  title  and 
the  use  and  administration  of  the  fortune  of  each  party 
remains  unaffected  by  the  marriage. 
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CHAPTER  II. 

REGULATION  BY  MARRIAGE  AGREEMENTS. 

§  1 2,  General  Freedom  to  contract  such  Agreements. 

The  capacity  of  the  parties  to  determine  the  property 
relations  that  shall  exist  between  them  is  a  consideration  of 
fundamental  importance,  Two  opposing  principles  appear 
in  this  connection.  On  one  hand  there  is  the  desirability  of 
uniformity,  particularly  in  the  interests  of  third  parties.  On 
the  other  band,  there  is  presented  the  great  value  of  allow- 
ing free  scope  to  individual  traits  and  wishes  in  this  field  of 
human  relationships.  Any  determination  which  is  made  of 
this  question  will  be  influenced  by  both  of  these  considera- 
tions. 

In  considering  the  attitude  of  the  states  respecting 
marriage  agreements,  it  will  be  necessary  to  distinguish  be- 
tween those  which  are  concluded  before  the  marriage  and 
those  which  are  entered  into  after  the  relation  has  been 
established.  All  of  the  important  states  permit  the  regula- 
tion of  matrimonial  property  relations  by  ante-nuptial  agree- 
ments between  the  parties.'  The  legal  disabilities  resulting 
from  the  marriage  do  not  attach  until  the  relation  has  been 

'  Many  of  the  Swiss  cantons  do  not  permit  the  matrimonial  property  relations 
to  be  regulated  by  agreement  of  the  parties.  Alterations  of  the  statutory  system 
can  obtain  only  to  the  extent  that  they  have  the  effect  of  contracts  of  inheritance. 
In  certain  cases  the  court  is  authorized  to  approve  alterations  for  specific  reasons. 
For  chart  showing  attitude  of  cantons  respecting  marriage  contracts  see  Lardy, 
UgislaHons  Suisses^  Appendix;  see  also,  Lucerne,  Stat.  Nov.  26,  1880,  art.  27; 
Zarich,  P.  R.  G.,  §§  615-619.  The  draft  code  of  Switzerland  permits  the  parties 
to  determine  their  legal  property  relations  by  contract,  Vorentwurf,  195. 
53]  53 
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entered  upon.  Prior  to  that  time  the  parties  may  make 
any  contract  respecting  property  that  may  be  made  between 
strangers.  This  general  rule  is  subject  to  particular  excep- 
tions which  will  be  considered  in  a  subsequent  section. ' 

The  widespread  acceptance  of  the  above  principle  indi- 
cates its  essential  value,  It  is  at  once  an  indication  of  the 
difficulty  of  defining  a  perfect  system,  and  a  recognition  of 
the  necessity  of  affording  considerable  freedom  to  the 
influence  of  local  customs  and  individual  characteristics  in 
the  field  of  matrimonial  relations. 

These  general  considerations  have  not,  however,  received 
full  application  in  all  cases.  A  distinction  is  made  in  some 
systems  between  ante-nuptial  and  post-nuptial  agreements. 
Particular  considerations  are  involved  in  the  case  of  con- 
tracts concluded  after  marriage,  hence  such  agreements 
may  be  subjected  to  restrictions  or  absolutely  prohibited. 
The  grounds  for  such  departure  from  the  general  principle 
are  for  the  most  part  the  same  as  those  previously  con- 
sidered as  the  basis  for  restrictions  upon  general  transactions 
between  husband  and  wife.3  Fear  exists  that  one  of  the 
parties  will  use  his  influence  over  the  other  for  selfish 
advantage,  or  it  is  desired  to  protect  third  parties  against 
collusive  acts  of  married  parties. 

The  Civil  Code  of  France  and  those  systems  that  have 
adopted  its  provisions  or  have  been  strongly  influenced  by 
it,*  generally  provide  that  after  the  marriage  ceremony  has 
been  performed,  a  contract  regulating  the  property  relations 
of  the  parties  cannot  be  entered  into,  and  that  an  ante- 
nuptial contract  cannot  be  altered  or  modified  by  any  sub- 

»Seetf«/^,  §§3-5. 

*  France,  C.  C,  1395,  1543;  Italy,  C  C,  1385,  1391;  Spain.  C.  C,  1320;  Fin- 
land, Stat.  Apl.  15,  1889,  c.  Hi,  art.  6;  Basle,  Stat  Mch.  10,  1884,  art.  17;  Ariz.> 
R,  S.,  1887,  §  2099;  La.,  C.  C,  2329;  Texas,  R.  S.,  1895,  art.  2965. 
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sequent  agreement.^  To  the  extent  that  the  American  sys- 
tems have  retained  the  common  law  prohibition  upon 
contracts  between  husband  and  wife,  the  same  rule  obtains.^ 
On  the  other  hand,  those  systems  that  impose  no  general 
limitations  upon  contracts  between  husband  and  wife  permit 
the  regulation  or  modification  of  matrimonial  property  rela- 
tions by  post-nuptial  agreements  between  the  parties.^ 

§  13.  Statutory  and  Contractual  Systems. 

As  a  rule  the  states  of  continental  Europe,  in  addition  to 
determining  the  property  relations  that  shall  obtain  between 
the  husband  and  wife,  where  they  have  failed  to  enter  into  a 
marriage  agrtement  (^esetsIicAes  Guterrecht;  regime  legal), 
make  provision  in  the  codes  for  one  or  more  systems  that 
may  become  operative  as  a  result  of  a  contract  between  the 
parties  (vertragsmdssiges  Guterrecht;  regime  convention- 
net).  The  immediate  occasion  for  the  existence  of  such 
provisions  was  the  condition  of  the  law  regulating  matri- 
monial property  relations  before  the  adoption  of  the  modem 
codes.  Within  a  single  state,  a  large  number  of  different 
s}^tems  obtained  by  force  of  local  customs  or  statutes. 
This  condition  may  be  explained  on  one  hand  as  the  result 
of  feudal  decentralization,  and  on  the  other  by  the  greater 
resistance  to  the  reception  of  Roman  law  in  the  field  of 

^  A  general  exception  permits  the  parties  to  re-establish  community  of  property 
which  may  have  been  dissolved  by  separation  of  goods.  France,  C.  C,  1451; 
Italy,  C  C,  1443;  Spain,  C.  C,  1320;  Finland,  Stet.  ApL  15,  1889,  c  v,  art  17. 

•  C/,  references  anit,  §  3. 

^  Anstria,  B.  G.,  $  1217;  Germany,  B.  G.,  1432;  Prussia,  A.  L.  R.,  ii,  i,  §§  215, 
251,  355,  412,  419,  439,  but  exceptions  arise  where  the  contract  establishes  com- 
munity of  goods  or  where  it  provides  for  the  exclusion  of  such  community  in  dis- 
tricts where  the  latter  exists  by  force  of  local  statutes,  though  community  existing 
as  a  result  of  contract  may  be  dissolved  or  modified  by  post-nuptial  agreement, 
i^i^t  ii»  If  §§354  ^^9'f  412  se^,;  Saxony,  6.  G.,  §  169 1;  Norway,  Stat.  June  29, 
1888,  arts.  3,  4;  Leuthold,  R.  R.,  pp.  59, 60;  c/,  references  to  English  and  Amer* 
ican  statutes,  anU,  $  3. 
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family  relations.  In  Germany,  before  the  adoption  of  the 
present  code,  more  than  one  hundred  matrimonial  property 
systems  were  given  statutory  recognition.*  Similar  condi- 
tions had  existed  in  other  European  states  before  the 
nationalization  of  the  law  was  accomplished.  While  the 
variations  in  some  cases  were  of  slight  importance,  in  other 
cases  the  differences  among  the  systems  were  fundamental. 
It  was  recognized  that  a  sharp  break  with  the  old  customs 
and  legislations  would  produce  hardships,  and  that  mere 
freedom  of  contract  would  not  be  sufficient  to  overcome  this 
condition  so  far  as  the  mass  of  the  population  was  con- 
cerned. Individuals,  who  desired  a  system  differing  from 
that  established  by  the  code,  would  be  obliged  to  set  forth 
in  detail  the  terms  under  which  they  desired  to  have  their 
property  relations  regulated.  A  failure  to  express  them- 
selves clearly  might  frequently  lead  to  results  the  reverse  of 
those  desired.  The  German  code  commissioners  considered 
various  plans  for  the  solution  of  this  difficulty.  One  proposal 
was  that  the  local  customs  and  statutes  should  be  continued 
in  the  field  of  matrimonial  property  relations.  This  policy 
had  been  followed  by  Prussia  and  other  German  states  as 
they  absorbed  neighboring  communities,  and  by  Russia  with 
respect  to  Finland  and  other  Swedish  and  Polish  provinces." 
Another  plan  proposed  to  divide  Germany  into  districts 
and  establish  for  each  district,  as  a  statutory  system, 
that  which  obtained  among  the  majority  of  the  people 
within  such  territory.  It  was  also  proposed  that  the  legis- 
lative authority  of  each  commonwealth  should  be  permitted 
to  determine  which  of  several  systems  defined  by  the  federal 
code,  should  obtain  within  its  jurisdiction.^ 

^  Denkschrift,  p.  450.     C/»  Neubauer,  Deutschland, 

'  Neubauer,  Dtutschland,  pp.  i  seq,^  66,  209  seq,,  228,  231,  233,  240;  Neubauer, 
Auslandf  pp.  22-24. 

■  Gierke,  Eniwurf^  p.  1 1 1  seq,;  Bfthr, "  Dai  cbeliche  GQterrecht  des  bttrgerlicben 
Gesetzbuchs,"  Arch/f,  b&rfr,  Recht.^  vol.  i,  p.  237. 
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These  proposals  met  with  serious  objections  on  the 
ground  of  the  practical  difficulties  as  well  as  from  considera- 
tions of  the  interests  of  national  unity/  They  have  not  been 
accepted  in  the  more  modern  codes  which  undertake  to 
remove  the  inconveniences  arising  from  the  establishment  of 
a  single  statutory  system  by  giving  legal  definition  to 
several  systems.  One  of  these,  probably  that  which  obtains 
among  the  greater  number  of  people  or  which  corresponds 
most  closely  to  their  social  ideas  and  institutions,  is  estab- 
lished as  the  statutory  system.  It  comes  into  operation, 
however,  only  in  so  far  as  the  married  parties  have  failed  to 
indicate  a  different  desire.^  Any  one  of  the  other  systems 
may  be  introduced  by  marriage  contract.  The  simple 
indication  of  the  title  of  the  system  will  be  sufficient  to  bring 
its  provisions  into  operation.  In  this  way  the  freedom  of 
contract  is  made  much  more  effective. 

The  beneficial  character  of  this  policy  is  manifested  by 
the  widespread  acceptance  which  it  has  received.  The  fol- 
lowing table  indicates  the  statutory  and  contractual  systems 
that  have  been  defined  in  the  legislations  which  have  been 
brought  under  consideration  in  the  present  study  :^ 

^Mottvit  vol.  iv,  p.  133;  Denkschrift,  pp.  270,  271 ;  Mitteis, '<  Bemerkungen 
zum  ehdichen  Giiterrecht,"  ZeU,f,  d.privat  u,  Sff,  Rcchts,,  vol.  16,  p.  562. 

^  In  a  certain  sense  two  statutory  systems  exist  in  legislations  which  recognize 
a  legal  or  judicial  separation  of  property  in  case  of  community  of  goods,  marital 
administration  and  usufruct  or  dowry.  Where  such  separation  occurs,  the  regime 
of  separate  property  becomes  the  matrimonial  property  system  by  operation  of 
law.    /W,  §§  24,  31,  36. 

*  The  codes  which  recognize  the  system  of  dowry  practically  define  the  system 
of  separate  property  in  providing  for  the  constitution  and  administration  of  the 
paraphernalia.    Post^  §32. 
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Codt  or  SUttnU,  SUUuicry  System. 

Frmnce,  C.  C/ G>mmunity    of    Movables 

and     Acquisitions     (art. 
1393)- 


Spain,  C.  C G>inmunity  of  Acquisitions 

(art.  1315). 
Italy,  C.  C Dowiy  (art.  1388  .r^.). 


Austria,  B.  G. 


.Dowry  (§xax8).» 


Contractual  Syttom*. 

General  CcMnmunity,  Community 
of  Acquisitions,  and  six  odier 
fonns  of  Limited  Community 
(art.  X497  *eg.)'.  Marital  Ad- 
ministrati<»  and  Usufruct  (art. 
1509  ttg.)\  Dowry  (art.  1540 
xrf  .) ;  Separate  property  (art. 
X536  x*y.).» 

Dowry  (art.  X336). 

Community  of  Acquisitions  (art. 

1438). 
General  and  Limited  Communis 

of  Property  ($  1933  tog.). 
Separate  Property  (arts,  x,  98). 

Same  as  France,  C.  C^ 


Basle  City  (Sut.  Mch.  xo,  X884)  .General   Community    (art. 
X). 

Genera,  C.  C Same  as  France,  C.  C. 

Glaris,  L.  B   .Marital  Administration  and 

Usufruct    (ii,   arts.   X79, 
173). 
Lucerne,  Stat.  Nov.  96,  x88o. . .  .M  arital  Administration  and 
Usufruct  (art.  4  teg,). 

Zarich,  P.  R.  G.^*> Marital  Administration  and 

Usufruct  (§  589  ttq.), 

Switzerland,  Vorentwurf^^ Mariul  Administration  and     General    Community    (art.    944 

Usufruct  (art.  196).  xe^.);  Community  of  Movables 

and  Acquisitions  (arts.  264, 
965);  Community  of  Acquisi- 
tions (arts.  966, 967) ;  Separate 
Property  (art.  a68  **g.). 

^The  proTisions  of  the  French  Ciyil  C)ode,  or  their  substantial  equivalent,  obtain 
in  Belgium  and  Cjeneva  and  before  the  adoption  of  the  German  code,  were  in 
force  in  Baden,  Elsass-Lothringen  and  in  districts  of  Prussia,  Bavaria,  Hesse,  eU, 

*  During  the  Middle  Ages  the  community  of  acquisitions  was  in  some  places 
combined  with  the  system  of  dowry,  the  profits  of  the  dowry  falling  into  the  com- 
munity (VioUet,  PriciSf  p.  689).  This  composite  system  is  recognized  as  a  con- 
tractual system  in  France  (C.  C,  1581)  and  Italy  (C.C,  1433)*  <^^  ^^  ^^^^  ^^^ 
Spain  (C.  C,  131 5)  and  Louisiana  (C.  C,  2399)  whenever  dowry  is  established 
and  no  contrary  provision  is  made. 

*  Before  the  adoption  of  the  German  code,  the  system  of  dowry  obtained  in  the 
territory  of  the  common  or  Roman  law  to  the  extent  that  the  latter  had  not  been 
altered  by  statute.     Cf.  Denkschrift,  p.  450. 

^^  Among  the  other  Swiss  cantons  are  to  be  found,  in  addition  to  those  above 
indicated,  the  systems  of  community  of  acquisitions  and  of  dowry.  Cf.  Neubauer, 
Auslandf  pp.  1-7. 

"  The  central  government  has  been  given  the  power  to  establish  a  uniform  code 
of  private  law.  So  far  as  concerns  family  law  and  the  law  of  persons,  the  action 
has  not  passed  the  initiatory  stage. 
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Gcnnanj,  B.  G Marital  AdnUnistnitioii  and     General     Commantty     (§  1437 

Ufofruct  (§  X363  Mf  .)*  ''/•) ;  Community  of  MoraUes 

and  Ac<iiiUitions  (§  1549  teq,) ; 
Community  of  Acquisitiont 
(§  1437  teq.)  \  Separate  prop- 
erty (§§1436, 1436  ##y.). 

Prania,A.  L.  R. Marital  Administration  and     General  Community  (ii,  x,$  360) ; 

Usufruct  (ii,  x,  §  aos)  '*  Community    of     Acquisitions 

(ii,  X,  §  396);  Separate  Prop- 
erty (ii,  X,  H  ao8,  aax  w^.). 

Saxony,  B.  G Marital  Administration  and     General   Community   (§  x69s); 

Usufruct  (§  X655).  Limited  Community  (§  X703); 

Separate  Property  (§  X693). 
Norway,  Stat.  Jane  99,  x888 '  *.  .General  Community,  Separate  Property. 

Finland,  Stat.  Apl.  X5,  X889 Community    of    Morables 

and   Acquisitions     (C.  i, 
art,  X  «f.). 

Russia'^ Separate  Property. 

Eagland** Separate  Property. 

United  Statesof  America.'*  All 
kgislations  except  those  indi- 
cated below.**   Separate  Property. 

Arisooa,  R.  S.,  1887 Community  of  Acquisitions 

(§ax<»). 

CaUlMnxa,  C.  C Community  of  Acquisitions 

(§  164). 
Idaho,  R.  S.,x887 Community  of  Acquisitions 

(§a497)- 
looisiana,  C  C Community  of  Acquisitions     Dowry  (art.  0335  «^^.), 

(art.  933a). 
Nerada,  G.  S.,  x888 Community  of  Acquisitions 

(«  500). 
New  Mexico,  C  L.,  X897  *'  . . .  .Community  of  Acquisitions 

(§ao3oxr^.). 
Texas,  R.  S.,  1895 Community  of  Acquisitioiu 

(art.  3968). 
Washington,  G.  S.,  X89X Community  of  Acquisitions 

(§  X399)- 


"  Where  proTincial  statates  establiihed  community  as  the  statutory  system  the 
system  of  marital  administration  and  usufruct  became  a  contractual  system. 

"  Denmark  recognizes  general  community,  while  in  Sweden  community  is  limited 
to  movables  and  acqtusitions.    Neubauer,  Ausland^  p.  22. 

^*  Within  the  jurisdiction  of  the  civil  code.  Lehr,  DroU  Russe,  p.  42;  Leuthold 
R.R^j>.S9. 

^  For  English  and  American  statutes,  see  references  post,  $  38. 

^  For  particular  exceptions  in  Florida  and  Tennessee,  see  pos/,  §  38. 

"  C/,pos/,ii7  (b),  note  6. 
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The  parties  in  accepting  the  statutory  system  or  any  of 
the  contractual  systems  may,  in  general,  introduce  such 
modifications  as  they  desire/*  It  will  thus  be  a  relatively 
easy  matter  to  transform  general  community  into  a  limited 
community,  and  either  of  these,  as  well  as  marital  adminis- 
tration and  usufruct,  into  a  condition  of  separate  property, 
even  if  such  forms  are  not  given  statutory  definition  as  con- 
tractual systems. 

To  guard  against  confusion  and  indefiniteness  the  parties 
are  forbidden  to  provide  in  general  terms  for  the  regulation 
of  their  property  relations  by  local  customs  or  foreign  laws. 
They  must  accept  one  of  the  systems  defined  in  the  code,  or 
set  forth  in  detail  the  rules  according  to  which  they  desire 
their  economic  interests  to  be  governed.*' 

§  14.  Particular  Provisions  Respecting  Marriage  Contracts. 

The  exercise  of  the  general  right  of  determining  matrimon- 
ial property  relations  by  contract  is  subject  to  certain  condi- 
tions imposed  in  the  interest  of  the  family  or  of  third  parties, 
A  common  provision  is  the  requirement  of  special  forms  in 
marriage  agreements.  It  is  very  generally  the  rule  that  the 
agreement  shall  be  reduced  to  writing  and  signed  by  the 
parties.  This  principle  was  established  in  English  law,  so 
far  as  regards  executory  agreements,  by  the  fourth  section 

^"  In  Finland  the  system  of  separate  property  cannot  be  introduced  by  contract 
Stat.  Apl.  15,  1889,  c.  i,  art.  4;  in  Germany  the  provisions  respecting  the  contin- 
uation of  the  community  between  the  survivor  and  the  common  children  may  be 
excluded,  but  cannot  be  otherwise  altered  in  any  manner.  6.  C,  §§  1508,  15 18; 
in  Italy  the  parties  are  forbidden  to  contract  for  any  community  other  than  that  of 
acquisitions.  C.  C,  1433,  cf.  iHd.^  1434-1436;  for  limitations  in  Swiss  cantons, 
see  aniti  §  12,  note  i. 

*»  France,  C.  C,  1390;  Italy,  C.  C,  1381;  Spain,  C.  C,  131 7;  Germany,  an  ex- 
ception arises  in  case  the  husband  is  residing  in  a  foreign  country  at  the  time  the 
contract  is  concluded.    B.  G.,  §  1433. 
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of  the  famous  Statute  of  Frauds.*  It  obtains  in  practically 
all  of  the  states  of  the  American  union. 

Most  of  the  continental  European  legislations  and  some  of 
the  American  statutes  go  further  and  require  that  the  con- 
tract shall  be  drawn  up  before  a  notary  or  judge."  Wit- 
nesses are  generally  necessary  and,  in  some  cases,  the  act 
must  receive  judicial  confirmation. 

In  addition,  it  is  provided  in  many  states  that  marriage 
agreements  shall  receive  official  publication  or  registration.3 
The  code  of  Germany  has  established  a  special  matrimonial 
property  register  for  such  publication,  and  the  draft  code  of 
Switzerland  proposes  a  similar  record.^  These  requirements 
exist  in  the  interest  of  third  parties,  and  a  failure  to  observe 
them  will  not  generally  affect  the  rights  of  the  parties  as 
between  themselves. 

A  limitation  upon  the  right  of  the  parties  to  affect  their 
mutual  property  relations  sometimes  occurs  in  connection 
with  dispositions  to  take  effect  upon  the  death  of  one  of  the 
parties.     Some  legislations  provide  that  marriage  contracts 

*  Act  29  Car.  ii,  c.  3. 

'France,  C  C,  1394  ieq.\  Italy,  C.  C,  1382  seq,\  Spain,  C.  C,  1321  s€q,\ 
Austria,  Stat  July  25,  1871,  R.  G.  Bl.,  no.  76;  Germany,  B.  G.,  §  1434;  Prussia, 
A.  L.  R^  ii,  I,  §§  198,  209,  356;  Basle,  Stat.  Mch.  10,  1884,  art  17;  Switz., 
Voreniwurf^  219,  220;  Ariz.,  R.  S.,  1887,  §  2098;  La.,  C.  C,  2328  seq,-,  Texas» 
R.  S.,  1895,  ^^^  29^>  Wash.,  G.  S.,  1891,  §  1401. 

'Italy,  C.  C,  1384;  Germany,  B.  G.,  §  1435;  Pnissia,  in  case  of  exclusion  of 
commnnity,  A.  L.  R.,  ii,  i,  §  422;  Saxony,  B.  G.,  $  1695;  Norway,  Stat.  June  29, 
1888,  art  2  seq,\  Finland,  Stat.  Apl.  15,  1889,  c.  iii,  art.  I  seqr,  Switz.,  Vorent-^ 
wurf,  222  seq,\  AUu,  Code,  1896,  §  lOli;  Ark.,  Dig.  Stat  1894,  §§4898-4901; 
Cat,  C.  C,  J§  178-180;  Geo.,  Code,  1895,  5  ^483;  Idaho,  R.  S.,  1887,  §§  2508- 
2511;  111.,  An.  St.,  1885,  c.  68,  ^9;  Ky.,  Stat  1894,  §  2128;  Mass.,  P.  S..  18S2,. 
c.  147,  $2;  Miss.,  An.  Code,  1892,  §2294;  Mo.,  R.  S..  1889,  §§6853,  6854; 
Mont.,  C  C,  1885,  §§  248-250;  Nev.,  G.  S.,  1885,  §§  524-528;  N.  C,  Code, 
1S83,  ${1270,  1820,  1821;  S.  C,  C.  S.  L.,  1893,  §2168;  Tenn.,  Code,  1884, 
{{2837,  *^6»  Hawaii,  C.  L.,  1884,  §  1263;  so  far  as  either  party  is  a  trader  i 
Austria,  R.  G.  Bl.,  1863,  pp.  3,  4;  France,  Code  de  Com.,  67  seq» 

*  Germany,  B.  G.,  §§  1558-1563;  Switz.,  Vorentwurf,  222-225. 
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shall  not  affect  the  rights  of  the  survivor  nor  change  the 
legal  order  of  succession.^  Where  the  principle  of  the  legal 
portion  is  recognized,  the  parties  will  generally  be  unable  to 
modify  the  same  either  as  regards  themselves  or  their  heirs.^ 

•France,  C  C,  1388, 1389,  1527;  lUly,  C  C,  1379,  1380, 1398;  Ariz.,  R.  S., 
1887,  $  2097;  La.,  C.  C,  2326;  Texas,  R.  S.,  1895,  *^  ^3>  ^f*  Switz.,  Voreni' 
wurft  221. 
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CHAPTER  III. 

SYSTEMS   OF  COMMUNITY  OF  PROPERTY. 

§  1 5.  Common t  Dotal  and  Separate  Property. 

In  considering  the  systems  which  recognize  common 
property  of  married  parties,  it  is  necessary  to  distinguish 
three  classes  of  property.  Theoretically  it  would  appear 
that  the  system  of  general  community  embraces  only  one 
kind  of  property,  while  limited  community  implies  the 
existence  of  only  two  classes.  In  practice,  however,  most 
of  the  legislations  define  three  distinct  species  under  all 
kinds  of  community,  and  the  freedom  of  contract  tends  to 
promote  this  division.  These  three  classes  may  be  char- 
acterized as  common,  dotal  and  separate  property.' 

Common  property  includes  all  objects  that  fall  into  the 
common  mass.  It  is  held  by  the  married  parties  in  joint 
ownership,  each  of  them  having  a  right  to  an  indivisible 
share  of  the  whole.  The  profits  and  proceeds  accruing 
from  such  property  likewise  belong  to  the  common  fund. 

Property  which  is  excluded  from  joint  ownership  and  is 
held  by  individual  title  by  either  married  party  is  either 
dotal  or  separate  in  character.  These  terms  are  chosen  in 
the  absence  of  more  definite  legal  expressions.  The  codes, 
while  recognizing  the  diflTerence  between  the  two  kinds  of 
property,  generally  include  both  under  the  class  of  property 

'  The  two  latter  classes,  and,  in  particular  instances,  the  first  class  also,  will  ap- 
pear nnder  individual  as  well  as  in  communal  systems.    See  post,  chap.  iv. 

633  63 
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reserved  from  community  {Vorbehaltsgut ;  biens  reserves).* 
The  first  draft  of  the  German  code  used  the  terms,  **  Son- 
dergut"  and  "  Vorbehaltsgut,"  to  distinguish  the  two 
classes.3  The  later  drafts  omitted  the  former  term,  and  no 
particular  expression  was  adopted  for  the  characterization 
of  such  property  under  the  system  of  general  community,^ 
though  the  term,  "  eingebrachtes  Gut'*  is  applied  to  it 
under  the  systems  of  limited  community.^ 

Dotal  and  separate  property  agree  in  that  each  is  held  by 
an  individual  title,  but  they  differ  with  respect  to  adminis- 
tration and  usufruct.  Dotal  property  is  administered  for 
the  benefit  of  both  parties,  and  the  profits  and  proceeds  be- 
come common  property.^  It  differs  from  the  latter  only  in 
the  fact  that  the  exclusive  title  of  the  individual  owner  is  re- 
tained, and  hence  the  capital  of  the  property  does  not  form 
a  part  of  the  common  mass.7 

Separate  property,  on  the  other  hand,  continues  subject 
to  individual  administration  and  usufruct  according  to  the 
general  principles  obtaining  for  the  system  of  separate 
property. 

§  16.  Composition  of  the  General  Community. 

The  general  community  of  all  property  has  been  advo- 
cated as  the  only  system  that  realizes  the  ideal  of  the  mar- 

'  Under  the  systems  of  marital  administration  and  usufmct  as  well  as  of  dowry, 
the  two  classes  are  clearly  distinguished  by  the  terms,  "  dotal  property ''  and  "  re* 
served  property  "  or  "  paraphernalia." 

»I.  Entwurf,  §§  1351,  1411  seq,,  1432. 

*  Germany,  B.  G.,  %  1439. 

^  Ibid.^  §§1520  seq,^  1550  seq, 

*  Under  individual  systems,  the  proceeds  of  dotal  property  go  to  the  husband 
alone. 

^  France,  C.  C,  1428;  Germany,  B.  G.,  §  1439;  Prussia,  A.  L.  R.,  ii,  i,  f  370. 

*  France,  C.  C,  1536;  Germany,  B.  G.,  §  1441;  Saxony,  B.  G.,  %  1693;  Switz., 
VorefUwurfy  §  215;   cf,  Prussia,  A.  L.  R.,  ii,  i,  §  221. 
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riage  as  a  union  of  all  of  the  material  and  spiritual  interests 
of  the  parties.  By  virtue  of  the  establishment  of  this 
system,  all  of  the  property  which  the  parties  possess  is 
united  into  a  common  mass,  to  which  is  also  added  all  of 
the  property  which  either  of  the  parties  later  acquires.* 
The  joint  title  is  substituted  for  the  individual  title  without 
the  necessity  of  a  formal  transfer. 

The  general  rule  has  been  subjected  to  numerous  excep- 
tions and  modifications,  and  the  perfect  form  of  general 
community  is  not  defined  to-day  in  any  important  legisla* 
tion.  The  legislations  generally  recognize  that  property 
may  be  excluded  from  the  community  by  operation  of  law, 
by  act  of  a  third  party  or  as  a  result  of  agreement  between 
the  parties. 

The  property  of  either  party,  which,  by  reason  of  entail 
or  any  limited  title,  cannot  be  alienated,  is  under  statutory 
provision  excluded  from  the  common  ownership.  It  falls 
under  the  class  of  dotal  property  and  is  administered  for 
the  benefit  of  the  community.'  Another  example  of  prop- 
erty excluded  from  the  community  by  operation  of  law,  is 
wearing  apparel  and  property  intended  for  the  exclusive  per- 
sonal use  of  one  of  the  parties.^  Most  of  the  codes,  however, 
do  not  establish  this  exception  for  systems  of  community.  It 
is  significant  that  the  draft  code  of  Switzerland  provides  that 
certain  things  shall  become  separate  property,  by  operation 
of  law,  under  all  forms  of  matrimonial  property  relations. 
They  include  objects  for  exclusive  personal  use,  the  savings 

*  France,  C.  C,  1526;  Gennany,  B.  G.,  §  1438;  Fnissia,  A.  L.  R.,  ii,  i,  §§  363, 
371,  372;  Saxony,  B.  G.,  §  1695;  SwiU.,  Vorentwurfi  244;  Basle,  Stat.  Mch.  10, 
1884,  art.  2.  In  Anstria  the  presumption  is  against  the  inclusion  of  future  and 
inherited  property,  except  it  is  expressly  stipulated  for  each.    B.  G.,  $1177. 

«  Germany,  B.  G.,  §§  1439,  1525;  Prussia,  A.  L.  R.,  ii,  i,  §§  363,  370. 

'  For  the  wife:  Ftuasia,  A.  L.  R.,  ii,  i,  §  364.  For  either  party:  Basle,  Stat. 
Mch.  10,  1884,  art.  3;  Switz.,  VoretUwttrfy  217. 
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of  the  wife,  goods  used  by  the  latter  in  an  independent 
industry  or  profession,  and  that  which  she  acquires  by  her 
labor.^  In  Norway,  also,  where  the  general  community  has 
been  greatly  modified  under  the  influence  of  modern  condi- 
tions, it  is  the  rule  that  a  life  insurance  policy  or  annuity  for 
the  benefit  of  one  of  the  parties,  is  his  separate  property 
unless  express  provisions  exist  to  the  contrary.^ 

Property  is  excluded  from  the  joint  ownership  when  it  is 
acquired  by  gratuitous  title,  as  a  donation  or  succession, 
and  the  donor  or  testator  has  provided  that  it  shall  not 
become  common.^  The  codes  are  not  in  harmony  respect- 
ing the  character  of  such  property.  According  to  the  older 
codes,  which  emphasize  the  community  of  acquisitions,  the 
property  becomes  dotal  and  the  profits  and  income  of  the 
same  accrue  to  the  common  mass  as  in  the  case  of  property 
excluded  from  community  by  operation  of  law.^  On  the 
other  hand,  the  more  recent  legislations  regard  such  property 
as  separate  in  character.^ 

The  principle  of  community  may  be  profoundly  modified 
as  a  result  of  agreement  between  the  parties.  They  may 
exclude  property  from  the  common  ownership  and  establish 
it  as  dotal  or  separate  in  character.  Where  there  is  a  simple 
declaration  that  certain  objects  shall  be  excluded  from  the 
common  mass,  it  would  appear  that  the  dotal  features  will 
be  impressed  upon  such  property.     If,  however,  the  parties 

*Switz.,  VorefUztmrf,  217. 

>  Stat.  Jane  29,  1888,  art.  20;  c/l  France,  Stat.  July  20,  1886,  pos/,  §  18,  note 
10;  Basle,  Stat.  Mch.  10,  1884,  art.  21. 

*  France,  C.  C,  1401 ;  Germany,  B.  G.,  §§  1440,  1369;  Prussia,  A.  L.  R.,  ii,  i, 
§373;  Saxony,  B.  G.,  §  1693;  Switz.,  Vorentwurf,  216;  Norway,  Stat  June  29, 
1889,  arts,  20,  5;  ^  Austria,  B.  G.,  §  1 177. 

^  France,  C.  C,  1401,  1428;  Prussia,  A.  L.  R.,  ii,  i,  §§  371,  373,  405;  Saxony, 
B.  G.,  §§  1693,  1695. 

•Germany,  B.  G.,  §§  1440, 1441,  1369;  Switz.,  Vbren/ttmrf, 21$,  216;  Norway, 
SUt  June  29,  1888,  art.  20. 
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clearly  indicate  an  intention  that  the  administration  and 
enjoyment,  as  well  as  the  title,  shall  be  reserved  from  the 
matrimonial  property,  the  goods  become  separate  in  char- 
acter.9 

By  these  means  the  composition  of  the  community  may 
be  so  materially  modified  as  to  be  practically  identical  with 
that  of  one  of  the  types  of  limited  community  or  even  of  an 
individual  system.  The  general  regulations  governing  gen- 
eral community  would  nevertheless  continue  to  apply  as 
respects  obligations,  etc.,  so  far  as  they  had  not  been  modi- 
fied by  agreement  between  the  parties. 

§  1 7.  ComposiHon  of  Limited  Community. 

(a)   Community  o/Mcvables  and  Acquisitions, 

The  community  of  movables  and  acquisitions  is  the  statu- 
tory system  of  the  Civil  Code  of  France,  and  has  received 
acceptance  in  other  states  as  a  statutory  or  contractual 
system.'  The  general  principles  at  the  basis  of  this  system 
are  much  the  same  as  those  which  obtain  in  connection  with 
general  community.'  Its  fundamental  point  of  departure 
from  the  latter  is  to  be  found  in  the  modification  of  the 
composition  of  the  community.  Not  only  those  objects 
which  fall  under  the  class  of  dotal  or  separate  property  in 
general  community ,3  but  also  the  immovables  which  either 
party  possesses  when  the  community  arises,  or  subsequently 

*  Germany,  B.G.,  §  1440;  Prussia,  A.  L.  R.,  ii»  i,  §  360;  Saxony,  B.  G.,  §  1693; 
Austria,  B.  G.,  §  1233;  Norway,  Stat.  June  29,  1888,  arts,  i,  8;  France,  C.  C, 
1536,  The  French  Civil  Code  makes  a  clear  distinction  between  mere  exclusion 
of  community  and  the  establishment  of  separate  property.  Ibid.^  1529- 1539; 
VioOet,  PreciSy  p.  677  seq, 

*  Sec  anUy  §  13. 

'  The  German  code  provides  that  this  system  shall  be  governed  by  the  rules 
r^^ttlating  general  community  so  far  as  it  is  not  otherwise  expressly  provided* 
B.  G.,  J  1549. 

'  Ante,  §  16. 
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acquires  by  title  of  donation  or  succession,  are  excluded 
from  the  common  mass  and  do  not  constitute  a  part  of  the 
community  property/  This  exclusion  results  by  operation 
of  law  and,  in  accordance  with  the  general  principle,  such 
immovables  become  dotal  and  not  separate  property.  The 
income  and  profits  of  such  property,  as  acquisitions,  not 
proceeding  from  donation  or  succession,  accrue  to  the  com- 
munity.5 

(b)   Community  of  Acqutsitions, 

Under  the  system  of  community  of  acquisitions  the  com- 
mon ownership  is  confined  to  such  property  as  shall  be 
acquired  by  either  of  the  married  parties  during  the  exist- 
ence of  the  community.*^  Acquisitions  generally  include  the 
profits  and  proceeds  of  property  owned  by  either  party  at 
the  time  the  community  commences.  Such  property  is 
considered  dotal  though  it  may  be  reserved  for  separate  use 
by  agreement  between  the  parties. 

On  the  other  hand,  acquisitions  do  not  embrace  all 
property  accruing  to  the  parties  during  the  existence  of  the 

♦France,  C.  C,  1402;  Germany,  B.  G.,  §  1551;  Switz.,  VorerUwurf^  264;  Fin- 
land, the  exclusion  applies  only  to  agricultural  lands.  In  other  respects  this  sys- 
tem agrees  with  general  communit>%  Stat.  ApL  15,  1889,  c.  i,  arts.  2,  3. 

^France,  C.  C,  1401;  Germany,  B.  G.,  §§  1550,  1551;  Finland,  Stat.  Apl.  15, 
1889,  c.  i,  art.  6;  contra ^  Switz.,  Vorentwurf  264,  which  makes  such  property 
separate  in  character.  The  parties  may  stipulate,  however,  that  such  property 
shall  be  subject  to  marital  administration  and  usufruct,  in  which  case  the  acquisi- 
tions accrue  to  the  husband,  and,  under  the  rules  of  community,  will  become 
common.    Ibid.,  265. 

•France,  C.  C,  1498;  Spain,  C.  C,  1392;  Italy,  C.  C,  1436;  Germany,  B.  G., 
§  1 519;  Prussia,  A.  L.  R.,  ii,  I,  §396;  Switz.,  Vorentwurf  266;  Ariz.,  R.  S., 
1887,  §§  2100,  2102;  Cal.,  C.C,  §§  162, 164;  Idaho,  R.  S.,  1887.  §§  2495,  ^497; 
La.,  C.  €.,  1402;  Nev.,  G.  S.,  1885,  §§  499,  500;  Texas,  R.  S..  1895.  ^^s.  2967, 
2968;  Wash.,  G.  S.,  1891,  §§  1397,  1399;  in  New  Mexico,  the  community  ap- 
pears to  be  primarily  intended  as  a  provision  for  the  survivor  and  to  begin  only 
at  the  dissolution  of  the  marriage.  Before  that  time  it  is  a  simple  account  be-, 
tween  the  parties,  each  remaining  owner  of  his  acquisitions.    C.  L.,  1897,  §  2030 
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community.  That  property  which,  under  general  com- 
munity, is  excluded  from  common  ownership  by  operation 
of  law,  will  likewise  retain  its  individual  character  under  the 
community  of  acquisitions  and  will  be  considered  dotal 
property.7  The  same  rule  generally  obtains  respecting 
property  falling  to  either  party  by  donation  of  succession  so 
far  as  the  donor  or  testator  has  not  indicated  a  desire  that  it 
shall  become  common  *  or  separate  '  in  character. 

Some  of  the  American  states  that  have  established  a 
community  of  acquisitions  have  limited  it  to  the  products  of 
the  personal  industry  of  both  parties.  All  property  owned 
by  either  party  at  the  time  of  the  marriage,  or  acquired 
afterwards  by  donation  or  succession  is  declared  to  be  the 
separate  property  of  such  party,  and  the  increase  and  pro- 
ceeds of  the  same  have  a  like  character.'"* 

Dotal  property  will  also  include  all  objects  acquired  as 
compensation  for  damages  to  or  by  way  of  exchange  for 
property  which  has  the  dotal  character." 

Separate  property  is  determined  by  the  same  general 
principles  as  were  indicated  in  connection  with  general  com- 
munity," but  particular  exceptions  arise.  Thus,  the  code  of 
Germany  excludes  separate  property  of  the  husband  under 
both  forms  of  limited  community.'^     The  individual  title  of 

'  Germany,  B.  G.,  §  1522;  Spain,  C.  C,  1403,  1404;  cf,  an^,  §  16. 

•France,  C.  C,  1498, 140 1,  1402;  Italy,  C  C,  1435 •*  Spain,  C  C,  1396;  Ger- 
many, B.  G.,  §1521;  Pmssia,  A.  L.  R.,  ii,  I,  §§402,  405;  Switz.,  Vorenhvurf, 
266,  226;  Idaho,  R.  S.,  1887,  §§  2495,  ^97  >  ^^*  ^  ^>  ^^2>  Texas,  if  real  pro- 
perty it  becomes  separate  in  character,  but  the  husband  has  the  administration  of 
the  same.    R.  S.,  1895,  *^  ^7>  cf.post,  $42,  note  i. 

'Germany,  B.  G.,  §§  1526,  1369;  Switz,,  Vorentitmrf,  215,216. 

»•  Ariz.,  R.  S.,  1887,  §  2100;  CaL,  C  C,  §§  162,  163;  Nev.,  G.  S.,  1885,  §  4995 
Wash.,  G.  S.,  1891,  §§  1397.  1398. 

"  France,  C.  C,  1407,  1408;  Spain,  C.  C,  1396,  1402;  Germany,  B.  G.,  S»524; 
Switz.,  Vorentwurft  206. 

^^AnU,  §  16.  "  B.  G.,  §§  1526,  1555. 


Digitized  by  VjOOQIC 


70  PROPERTY  RELA  TIONS  OF  MARRIED  PARTIES        [70 

each  party  is  preserved  in  a  part  of  his  property  which 
regularly  becomes  dotal  by  operation  of  the  statute,  whereas 
under  general  community  the  entire  property,  as  a  rule, 
becomes  common.  As  the  husband  has  the  administration 
of  the  dotal  property,  a  special  separate  estate  was  not  con- 
sidered necessary  in  his  case.  It  also  appears  that  in  Italy, 
separate  property  cannot  be  established  for  either  party  by 
contract  or  otherwise.  If  the  parties  elect  to  live  under  the 
community  system,  all  of  their  acquisitions,  which  do  not 
become  communal,  will  be  treated  as  dotal  property.** 

Under  the  community  of  acquisitions  uncertainty  will  fre- 
quently arise  as  to  whether  the  title  to  certain  property  is 
common  or  individual.  In  order  to  protect  the  interests  of 
innocent  third  parties  and  to  simplify  the  property  relations 
between  the  married  parties,  a  presumption  is  raised, 
analogous  to  that  which  obtains  in  favor  of  creditors, 
respecting  the  ownership  of  movables  found  in  the  posses- 
sion of  the  married  parties.*^  It  will  be  presumed  that  the 
existing  property  belongs  to  both  parties  jointly.  This  pre- 
sumption may  be  rebutted  by  the  production  of  public 
titles,  inventories,  etc.^^ 

§  18.  Products  of  the  Personal  Industry  of  the  Wife. 

Determined  eflforts  have  been  made  in  many  states  still 
further  to  restrict  the  community  by  excluding  therefrom 
the  products  of  the  personal  industry  of  the  wife  so  far  as 
such  activity  does  not  pertain  to  the  household  or  the 
business  of  the  husband.  The  movement  has  received  the 
support  of  those  who  advocate  the  emancipation  of  the  mar- 
ried woman  from  the  disabilities  imposed  upon  her  by  the 

>*C.C.,  1434-1436. 

^AtUe,  §  5,  notes  15,  16. 

»•  France,  C.  C,  1499:  Italy,  C.  C,  1437;  Germany,  B.  G.,  §§1527,  1528; 
Prussia,  A.  L.  R.,  ii,  i,  §§  397,  401. 
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law.  They  insist  that  such  property  shall  become  the 
separate  property  of  the  married  woman,  and  that  she  shall 
be  permitted  to  exercise  such  powers  over  the  same  as  the 
married  man  exercises  over  the  products  of  his  industry. 

On  the  other  hand,  many  who  oppose  the  principle  of 
separation  of  property  interests  of  married  parties,  have 
supported  the  demand  for  a  reform  in  the  law  governing 
acquisitions  which  proceed  from  the  personal  labor  of  the 
wife.  One  of  the  greatest  hardships  connected  with  the 
system  of  community,  as  well  as  with  the  English  common 
law,  is  the  fact  that  property  which  is  the  result  of  the 
arduous  labor  of  the  woman,  and  probably  the  sole  de- 
pendence of  the  family,  may  be  taken  and  dissipated  by  an 
idle,  drunken  and  vicious  husband.  The  only  recourse  of 
the  wife  is  a  judicial  proceeding  for  separation  of  property 
or  divorce.  If  she  has  a  natural  hesitancy  to  expose  her 
domestic  affairs  by  taking  public  legal  proceedings,  or,  as  is 
often  the  case  where  the  evil  is  greatest,  if  the  expense  of 
the  process  proves  an  obstacle,  her  economic  interests  are 
wholly  at  the  mercy  of  the  husband.  Even  where  the 
extreme  cases  do  not  exist,  economic  principles  justify  the 
reform.  The  energy  and  economy  of  the  woman  will  be 
increased  to  the  extent  that  she  is  accorded  a  control  over 
the  results  of  her  activity. 

The  systems  of  individual  property  have  generally 
accorded  the  married  woman  adequate  protection  in  this 
respect.*  Among  the  community  systems  the  movement 
has  been  successful  to  a  certain  extent  in  the  Scandinavian 
countries,  Geneva  and  the  American  states,  but  in  the 
French  and  Spanish  civil  codes,  as  well  as  in  the  legislations 
which  recognize  community  as  a  contractual  system,  the  old 
principles  have  not,  as  yet,  been  modified." 

>  Post,  §§  26, 32, 39. 

•France,  CC,  1401,  1498;  Italy,  C  C,I436;  Spain,  C.  C,  1401;  Germany, 
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The  proposition  to  secure  the  reform  by  making  the  pro- 
ducts of  the  industry  of  the  wife  her  separate  property, 
encountered  severe  opposition  on  the  ground  that  such  a 
system  would  not  correspond  to  the  social  customs  and  con- 
ceptions which  are  at  the  basis  of  the  marriage  and  the 
family .3  Moreover,  it  was  argued  that  it  would  be  inequit- 
able to  permit  the  wife  to  retain  exclusive  ownership  of  the 
proceeds  of  her  industry  while  all  of  the  husband's  acqui- 
sitions were  brought  into  the  common  mass  in  which  the 
wife  takes  an  equal  share.  The  interests  of  creditors  have 
also  been  advanced  as  an  objection  to  the  proposed  plan. 

As  a  result  of  these  considerations  the  Scandinavian 
countries  do  not  exclude  the  wife's  earnings  from  the  joint 
ownership,  but  give  her  an  exclusive  right  of  disposing  of 
the  same/  and  exempt  such  property,  during  the  life  of  the 
wife,  from  execution  for  the  husband's  debts  unless  they 
have  been  contracted  with  her  consent.^  If  the  industry  of 
the  wife  is  carried  on  for  the  most  part  with  the  capital  of 
the  husband,  these  provisions  will  not  apply .^ 

B.  G.,  §  1524;  Prossia,  A.  L.  R.,  ii,  I,  §§  363,  396;  Saxony,  B.  G.,  §  1695;  Aus- 
tria, B.G.,  §  1 177. 

*  Pascaud,  "  Le  Droit  dc  Femme  marine  aux  Produits  dc  son  Travail,"  Rev,  Pol. 
it  ParU,,  vol.  ix,  p.  571  seq.;  Guntzberger,  p.  225  ssq, 

*  Denmark,  Stat.  May  7,  1880,  art.  i.  An.  ^/ra».,  vol.  10,  p.  533;  Norway, 
Stat  June  29,  1888,  art.  31 ;  Finland,  Stat.  Apl.  15,  1889,  c.  ii,  art.  3.  In  Sweden 
a  statute  of  Dec.  11,  1874,  amending  the  law  governing  matrimonial  relations, 
provides  that  a  married  woman  may  stipulate  in  the  marriage  contract  that  she 
shall  have  the  free  administration  of  her  individual  property  and  of  the  things  that 
she  acquires  by  her  labor,  F  s=S.,  1874,  no.  109,  pp.  1-3;  cf.An,  iiran,,  voL  4* 
pp.  566,  567. 

*  Contra  in  Finland,  where  such  property  may  be  taken  after  the  other  common 
property  and  the  individual  property  of  the  husband  has  been  exhausted.  Stat 
ApL  15,  1889,  c.  iv,  art  2. 

*  Norway,  Stat.  June  29,  1888,  art.  31;  in  Denmark  the  same  is  true  if  the  cap- 
ital belongs  to  the  community.  Stat  May  7,  1880,  art.  i.  An,  itran.^  vol.  10,  p. 
533. 
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A  recent  statute  of  Geneva  takes  a  more  advanced  posi- 
tion. It  accords  the  wife  under  all  systems  the  same  right 
over  the  proceeds  of  her  personal  industry  as  is  possessed 
by  the  married  woman  under  the  system  of  separate 
property .7  A  qualification  has  been  made,  however,  under 
the  influence  of  the  considerations  indicated  above.  All  of 
such  property  must  be  added  to  the  common  mass  at  the 
dissolution  of  the  community,  unless  the  wife  or  her  heirs 
renounce  her  share  in  the  joint  property.®  She  will  not  be 
permitted  to  share  in  the  results  of  her  husband's  activity 
unless  she  is  willing  to  contribute  her  earnings  to  the  com- 
mon partnership. 

Attempts  are  being  made  to  bring  about  similar  reforms 
in  other  European  states.  The  Belgian  Chamber,  in  1899, 
considered  a  measure  granting  married  women  the  right  to 
make  small  deposits  in  savings  banks  and  to  dispose  of  the 
same  for  household  necessities.^  Such  deposits  were  to  be 
exempt  from  execution  by  the  creditors  of  the  husband. 
Similar  statutes  have  been  enacted  in  France,  but  so  far 
as  the  system  of  community  obtains  between  the  parties, 
the  sums  deposited  continue  to  be  held  in  common  and  the 
wife  has  simply  a  right  of  limited  administration  over  the 
same.** 

In  France,  also,  the  movement  to  accord  the  married 
woman  similar  rights  over  her  earnings,  independent  of  their 
deposit  in  a  bank,  has  achieved  some  success,  and  it  appears 

^  Stat  Not.  7,  iS94«  art.  i,  An.  itran^  rol.  24,  p.  634. 

■y»w/.,art.4. 

'Gtfman  newspapers  of  September  13,  1899. 

1*  SUt.  ApL  9, 1881,  art.  6,  Bull,  des  his,  xii,  S^r.,  toL  22,  p.  666;  Stat  July  20, 
1886,  art  I3«  iHd.,vo\,  33,  p.  279.  The  statute  of  July  20, 1886,  provides  for  the  pur- 
ehaae  of  ao  aoiiitity  by  a  certain  number  of  deposits.  If  the  deposits  are  made  by 
m  married  party,  the  annuity  will  be  held  as  individual  property,  but  an  equal 
amount  will  be  purchased  for  each  spouse.  Cf,  recent  acts  of  Louisiana,  anU, 
f  3,  note  18. 


Digitized  by  VjOOQIC 


74  PROPERTY  RELATIONS  OF  MARRIED  PARTIES        [74 

that  its  purpose  is  on  the  point  of  being  accomplished. 
Two  distinct  reforms  are  proposed.  One  is  directed  to  the 
evil  which  exists  where  the  husband's  conduct  jeopards  the 
interests  of  the  wife  and  the  expense  of  the  proceeding  pre- 
cludes the  relief  afforded  by  the  judicial  separation  of 
property.  It  is  proposed  that  where  the  husband  by  his 
misconduct  injuriously  aflfects  the  welfare  of  the  household, 
his  wife,  without  demanding  separation  of  goods,  may  be 
authorized  by  a  justice  of  the  peace  to  collect  the  products 
of  her  labor  and  to  freely  dispose  of  the  same.  Moreover, 
if  abandoned  by  her  husband,  she  may  demand  a  certain 
portion  of  his  income.  Under  the  other  proposition  married 
women,  in  general,  are  given  the  right  of  free  disposition 
over  the  products  of  their  personal  industry,  but  such  acqui- 
sitions continue  to  belong  to  the  common  mass,  and,  as 
such,  are  subject  to  the  claims  of  the  creditors  of  the  hus- 
band.^* These  measures  were  considered  by  the  Chamber 
of  Deputies,  and,  in  1895,  referred  to  a  committee  which 
harmonized  and  combined  the  same.  Following  the  latter 
proposition,  the  wife,  without  any  special  authorization,  is 
entitled  to  dispose  of  the  products  of  her  labor.  Incorpo- 
rated with  this  is  the  provision  that  a  wife  deserted  by  her 
husband  may  be  authorized  to  collect  a  share  of  his  income. 
Upon  the  favorable  report  of  the  committee  the  bill  passed 
the  Chamber  of  Deputies  in  1896,  but  it  has  not  as  yet 
received  the  approval  of  the  Senate." 

The  American  states  which  recognize  a  community  of 
acquisitions,  regard  the  earnings  of  the  wife  as  common 
property,  but  generally  give  her  a  right  of  disposition  over 
the  same  which  is  as  extensive  as  that  obtained  under  the 

"  An.fran^  vol.  14,  p.  16,  notes  5, 6;  Guntzberger,  pp.  205, 206, 218. 

**  An. /ran.,  vols.  15,  p.  ii,  note  8, 16,  p.  9,  note  6;  Pascaud,  **  Le  Droit  de  la 
Femme  marine  anx  Produits  de  son  Travail,"  Rev,  Pol,  et  Parle.,,  vol.  ix,  p.  579. 
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Geneva  statute.'*  Moreover,  if  the  wife  is  living  separate 
from  her  husband,  her  earnings  become  her  separate 
property.'* 

Finally,  it  is  worthy  of  note  that  the  draft  code  of  Switzer- 
land proposes  to  go  further  than  any  of  the  existing  legisla- 
tions, except  those  recognizing  separate  property  as  the 
statutory  system,  by  providing  that  under  all  systems  of 
matrimonial  property  the  acquisitions  proceeding  from  the 
labor  of  the  wife  shall  be  her  separate  property.** 

§  19.  Obligations  of  the  Community, 

(a)  General  Community. 

•  According  to  the  ideal  principle  at  the  basis  of  the 
system  of  general  community,  the  obligations  of  each  of 
the  parties,  whether  incurred  before  or  during  the  existence 
of  the  community,  should  become  common.  This  theory, 
however,  fails  of  realization  to  an  even  greater  degree  than 
is  true  with  respect  to  the  composition  of  the  community. 
Considerations  of  equity  have  led  to  a  modification  of  the 
general  principle. 

The  legislations  recognize  in  general,  that  the  common 
property  is  liable  for  the  obligations  of  each  of  the  married 
parties.*      This    liability,    however,    does    not    extend    to 

*' There  is  a  general  exemption  of  such  property  from  liability  for  the  husband's 
debts.  Cal.,  C.  C,  §  168;  Nev.,  G.  S.,  1885,  §  511;  N.  M.,  C.  L.,  1897,  §  1509; 
Wasb^  G.  S.,  1 891,  §  1402;  cf,  recent  acts  of  Louisiana,  ante,  §  3,  note  18. 

"Aril.,  R.  S.,  1887,  §  2101;  Cal.,  C.  C,  §  169;  Idaho,  R.  S.,  1887,  §  2502; 
Nev.,  G.  S.,  1885,  S  512;  Wash.,  G.  S.,  1891,  §  1403. 

^  Svntz,,  Forentwurf,  2iy.  ^ 

1  France,  C.  €.,  1409;  Austria,  B.  G.,  §  1235;  Norway,  Stat.  June  29,  1888, 
arts.  17,  23;  Germany,  B.  G.,  §  1459;  Saxony,  B.  G.,  §  1696;  Prussia,  A.  L.  R., 
^  '>  §f  39 '>  394*  ^^^  ^^  ^^  ante-nuptial  debts  of  one  party  exceed  his  contribu- 
tion to  the  common  fund,  the  other  may  move  for  separation  of  property  within 
two  years  after  marriage,  in  which  case  only  the  individual  property  of  the  debtor 
can  be  held  for  such  debts,    /(i^.,  §§  392,  393. 
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obligations  arising  from  post-nuptial  contracts  entered  into 
by  the  wife  without  the  authorization  of  her  husband,  ex- 
cept where  she  has  an  independent  right  of  administration 
over  the  common  property."  The  same  is  true  of  obliga- 
tions arising  in  connection  with  property  which  is  excluded 
from  the  joint  ownership  and  subjected  to  the  administra- 
tion of  the  wife.3  Aside  from  these  exceptions,  the  obliga- 
tions of  each  of  the  parties,  whether  arising  out  of  contract 
or  tort,  and  including  the  expenses  of  judicial  proceedings, 
bind  the  community/  This  is  true,  however,  only  as 
regards  third  parties. 

There  is  another  departure  from  the  principle  of  ideal  com- 
munity in  the  recognition  of  certain  obligations,  which,  as 
between  the  parties  themselves,  do  not  bind  the  common 
property,  but  fall  to  the  charge  of  the  individual  debtor. 
These  include  obligations  arising  from  the  criminal  acts  of 
either  party ,5  and  those  incurred  in  connection  with  the 
administration  of  the  separate  property  of  either  party .*^ 

It  must  also  be  noted  that  even  as  regards  third  parties, 
the  obligations  that  bind  the  common  property  are  not  true 
communal  obligations.     As  such,  they  would  bind  not  only 

'  France,  C.  C,  1409,  141 9;  Germany,  B.  G.,  §  1460;  Prussia,  A.  L,  R.,  ii,  i, 
§  3^;  Norway,  Stat.  June  29, 1888,  art.  17;  Switz.,  Voreniwurf,  249, 250. 

'  Germany,  B.  G.,  §§  1461,  1462;  Prussia,  A.  L.  R.,  ii,  i,  §  389;  Norway,  Stat 
June  29,  1888,  art.  17. 

*  In  France  the  common  property  is  not  liable  for  fines  imposed  as  a  result  of 
criminal  acts  of  the  wife,  C.  C,  1424. 

^  France,  C.  C,  1424;  Germany,  B.  G.,  §  1463;  Prussia,  A.  L.  R.,  ii,  I,  §§  385, 
390;  Norway,  extends  to  any  obligation  resulting  from  the  wrongful  act  of  either 
party,  Stat.  June  29,  1888,  arts.  17,  18. 

•  France,  C.  C.,  1409, 141 2, 1437;  Germany,  B.  G.,  §  1463;  Prussia,  A.  L.  R.,  ii, 
!»§§  3^5'  390;  Norway,  Stat.  June  29,  1888,  arts.  17,  18.  For  other  particular 
provisions  respecting  compensation  due  from  one  party  to  the  other  for  oUiga- 
tions  satisfied  out  of  the  common  property,  see  France,  C  C.,  §§  1438, 1439;  Ger- 
many, B.  G.,  §§  1464-1467;  Norway,  Stat.  June  29,  1888,  art.  23;  Switz.,  Vorent- 
vmrft  252. 
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the  common  property  but  each  party  individually.  The 
legislations  agree,  however,  in  exempting  the  wife  from  any 
personal  liability  for  such  obligations,  except  where  they 
fall  to  her  charge  as  between  the  parties  themselves.^  On 
the  other  hand,  this  privilege  is  not  extended  to  the  hus- 
band, who  is  generally  personally  responsible  for  all  obliga- 
tions that  bind  the  common  property.* 

The  explanation  of  these  departures  from  the  strict 
principle  of  community  is  to  be  found  partially  in  the 
exceptions  arising  respecting  the  composition  of  general 
community ,9  but  chiefly  in  the  extensive  exclusive  rights  of 
administration  which  are  enjoyed  by  the  husband.'^  This 
power  might  seriously  endanger  the  interests  of  the  wife  if 
she  were  to  be  held  liable  for  the  obligations  which  bind  the 
common  property. 

(b)   Cemmuniiy  of  MwabUi  and  AeqnisiHom. 

The  obligations  of  the  common  association  under  the 
system  of  community  of  movables  and  acquisitions  are 
determined  by  the  same  general  rules  as  regulate  the 
obligations  of  the  general  community."  As  between  the 
parties,  also,  the  same  principles  are  at  the  basis  of  the  com- 
pensation and  contribution  due  for  the  individual  debts 
which  are  discharged  out  of  the  common  funds.^^ 

^  Denkschrifl,  p.  295 ;  tee,  iSao^poitt  §  24. 

*  France,  only  for  a  moiety  of  those  which  are  personal  to  his  wife,  C.  C,  1485; 
Germany,  for  obligations  personal  to  his  wife  such  liability  expires  at  the  dissolu^ 
tion  of  the  commwiity,  B.  G.,  §  1459;  Switz.,  Voreniwurf,  251. 

^AfUe^i  16. 

^Pott^i  20. 

*^  Germany,  B.  G.,  §  1549;  Finland,  Stat  Apl.  15,  1889,  c.  iv,  arts.  2,  4;  see 
notes,  ante,  (a). 

"  But  in  Finland,  ante-nnptial  obligations  are  separate  as  between  the  parties, 
and  the  Norwegian  statnte  is  followed  in  applying  the  same  rule  to  obligationa 
arising  from  wrongful  acts,  Stat.  ApL  15,  1889,  c.  iy,  arts,  i,  5;  cf,  Norway,  Stat. 
June  29, 1888,  arts.  23, 17, 18. 
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Finland  has  departed  from  the  general  rule  respecting 
personal  liability  for  the  debts  which  are  binding  upon  the 
common  property.  It  exempts  the  husband  as  well  as  the 
wife  from  liability  for  those  debts  of  the  other  party,  which, 
as  between  the  parties,  do  not  fall  to  the  charge  of  the 
community.'"  Where  the  parties  have  obliged  themselves 
equally,  or  where  the  wife,  with  the  authorization  of  the 
husband,  has  contracted  obligations  in  the  interest  of  the 
household,  both  parties  are  bound;  and  if  the  individual 
property  of  one  fails  to  liquidate  his  share,  the  deficiency 
will  be  satisfied  out  of  the  property  of  the  other. ^*  In  other 
respects  the  general  rule  is  followed." 

(r)   Community  of  Acquisitions. 

The  system  of  community  of  acquisitions  does  not  con- 
template any  general  blending  of  the  property  interests  of 
the  married  parties.  The  community  does  not  embrace  the 
capital  stock  of  either  party,  and  hence  the  principle  that  all 
obligations  of  the  parties  should  bind  the  common  property 
does  not  obtain.  The  common  property  is  constituted  for 
the  primary  purpose  of  sustaining  the  matrimonial  charges, 
and  is  liable  for  the  same  whether  they  are  incurred  by  the 
husband  or  by  the  wife,  if  within  the  sphere  of  her  adminis- 
tration. As  all  of  the  profits  of  dotal  property  fall  into  the 
common  mass,  the  latter  must  sustain  the  necessary  charges 
binding  upon  such  property  or  connected  with  its  adminis- 
tration or  preservation. '• 

With  respect  to  other  obligations,  the  principle  would 
seem  to  require  that  they  shall  have  been  created  for  the 
benefit  of  the  common  property  or  connected  with  its  ad- 

**  Stot.  Apl.  15, 1889,  c.  iv,  arts,  i,  5, 6. 

"  Ibid,j  art.  2.  "  md.,  art.  3. 

»«  France,  C.  C,  1498,  1409;  Spain,  C.  C,  1408;  Italy,  C.  C,  1434, 1435;  ^^- 
many,  B.  G.,  §  1531 ;  Prussia,  A.  L,  R.,  ii,  i,  §§  407,  408;  Saxony,  B.  G.,  §  1696; 
Switz.,  Vorentwur/t  266,  248,  250;  Texas,  R.  S.,  1895,  arts.  laoi,  2970. 
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ministration,  in  order  to  be  binding  upon  the  community. 
The  states  are  not  in  accord  upon  this  question.  The 
French  Civil  Code  and  the  legislations  that  have  felt  its 
influence,  recognize  the  logical  development  of  the  principle 
and  exclude  the  ante-nuptial  obligations  of  each  of  the 
parties."  A  practical  difficulty  in  the  way  of  the  realization 
of  this  principle  is  the  fact  that  the  husband  is  the  general 
administrator  of  the  common  property  and  can  freely  dis- 
pose of  the  same.  He  is  thereby  enabled  to  use  the  com- 
mon fund  in  the  liquidation  of  his  ante-nuptial  obligations. 
It  is  probable  that  most  of  the  legislations  would  recognize 
the  right  of  the  husband's  ante-nuptial  creditors  to  seize  the 
conmion  property,  at  least  after  all  of  the  common  creditors 
had  been  satisfied,  but  would  require  the  husband  to  make 
compensation  at  the  dissolution  of  the  community.  This  is 
particularly  true  among  the  German  states,  where  the  ten- 
dency is  to  regard  the  husband,  who  is  the  head  of  the 
community,  as  occupying  much  the  same  position  as  under 
the  system  of  marital  administration  and  usufruct.  Accord- 
ingly, the  new  German  code  makes  the  acquisitions  which 
constitute  the  common  property,  responsible  for  the  ante- 
nuptial debts  of  the  husband,  while  excluding  liability  for 
such  obligations  of  the  wife." 

So  far  as  concerns  post-nuptial  obligations,  the  rule  ob- 
tains as  under  other  systems  of  community  that  the  common 

"  France,  C  C,  1498;  Italy,  C.  C,  1435  >  Sp^i^»  >f  &U  communal  obligations  have 
been  satis6ed,  the  common  property  may  be  held  for  the  ante-nuptial  debts  of  either 
party,  if  the  debtor  has  not  sufficient  individual  property,  C.C,  1410;  La.,  C.  C, 
2403;  cf,  Austria,  B.  G.,  §  1235;  Texas,  R.  S.,  1895,  arts.  ^973>  2219;  Wash.,  G.  S. 
1891,5  1413. 

'*B.  G.,  $  1530;  in  Prussia  (A.  L.  R.,  ii,  i,  §§  407,  408),  and  the  Swiss  draft 
code  (  Vorentwurfy  266,  248),  the  rule  is  the  same  as  under  general  community 
that  the  ante-nuptial  obligations  of  each  party  bind  the  community.  Cf.  Ariz., 
R.  S.,  1887,  §  2105;  Cal.,  C.  C,  §  170;  Idaho,  R.  S.,  1887,  §  2503;  Nev.,  G.  S., 
1885,  §  514. 
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property  is  liable  for  the  debts  and  obligations  contracted 
by  the  husband  during  the  existence  of  the  community.** 
The  case  is  different,  however,  as  regards  post-nuptial  obli- 
gations incurred  by  the  wife.  The  community  of  acquisi- 
tions is  not  regularly  liable  for  such  obligations.  It  is  only 
in  those  cases  where  the  wife  has  undertaken  the  same  with 
the  express  or  implied  authorization  of  her  husband  or  has 
an  independent  right  of  communal  administration  that  her 
acts  will  be  binding  upon  the  common  property.*  Accord- 
ingly, obligations  arising  from  her  torts  or  unlawful  acts  do 
not  bind  the  common  fund." 

Claims  for  compensation  by  one  party  against  the  other 
on  account  of  personal  obligations  which  have  been  dis- 
charged out  of  the  common  property,  are  determined  in  the 
same  manner  as  under  other  systems  of  community.  Inas- 
much, however,  as  the  ante-nuptial  obligations  of  the  wife 
are  not  supported  by  the  joint  property,  the  husband  is 
required  to  make  compensation  where  his  obligations,  aris- 
ing before  the  beginning  of  the  community,  have  been 
liquidated  out  of  the  common  fund." 

The  personal  liability  for  the  common  obligations  is  like- 
wise regulated  by  the  same  rules  as  obtain  for  general  com- 
munity."    The  exemptions  of  the  wife  and  the  extensive 

"  France,  C.  C,  1498,  1409;  Italy,  C.  C,  1434, 1438;  Spain,  C  C,  1408;  Ger- 
many, B.  G.,  §  1 530;  Prussia,  A.  L.  R.,  ii,  i,  §  407;  Switz.,  Voreniwurf^  249. 

'^  France,  C.  C,  1498;  Spain,  C.  C.,  1408;  Italy,  C.  C,  1436;  Germany,  B.  G., 
§§  1 532-1 534;  Prussia,  A.  L.  R.,  ii,  I,  §  408;  Switz.,  Vorentwurf,  250;  Ariz., 
R.  S.,  1887,  §  2107;  Cal.,  C.  C,  §  167;  Idaho,  R.  S.,  1887,  §  5860;  La.,  C  C, 
2403,  1786;  Nev.,  G.  S.,  1885,  §  538;  Texas,  R.  S.,  1895,  arts,  2973,  2219,  2970, 
2971. 

'^  In  Spain,  this  is  true  of  both  parties,  but  if  the  common  debts  have  been  sat- 
isfied, the  payment  of  such  obligations  may  be  demanded  out  of  the  common 
property  if  the  debtor  has  insufficient  individual  property,  C.  C,  1410. 

*^  Germany,  B.  G.,  §  1536;  Spain,  C  C,  1410. 

^''  Anie  (a).  In  Prussia,  however,  the  husband  as  well  as  the  wife  does  not 
ncur  any  liability  for  the  individual  debts  of  the  other,  A.  L.  R.,  ii.  i,  §  406;  cf. 
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liabilities  of  the  husband  correspond  to  their  respective  fields 
of  administration,  and  will  be  better  appreciated  after  the 
consideration  of  such  functions. 

§  20.  Administration  of  the  Common  Property. 

In  order  to  carry  out  the  ideal  principle  of  community^ 
the  administration  of  the  property  should  be  entrusted  to  the 
married  parties  jointly.  The  management  and  disposition 
should  represent  the  united  action  of  the  two  parties.  While 
this  principle  of  the ''  gesammte  Hand  **  has  not  failed  to  find 
advocates,^  the  legislations  have  modified  it  in  the  same 
degree  as  they  have  abandoned  other  embodiments  of  the 
broad  communal  idea.  Thus,  it  is  generally  recognized  that 
the  husband  has  the  administration  of  the  common  property 
and  exercises  the  right  in  his  own  name.*  This  power  of 
administration  does  not,  however,  confer  an  unqualified 
power  of  disposition  over  the  common  goods.  Considerations 
of  the  interests  of  the  wife  have  led  to  limitations  upon 
certain  acts.  The  principle  of  common  administration  is 
also  retained  in  provisions  that  the  co-operation  of  the  wife 

Ariz.,  R.  S.  1887,  §  2105;  Cal.,  C.  C,  §§  170,  171;  Idtho,  R.  S.,  1887,  §§  2503, 
2504;  Ncv.,  G.  S.,  1885,  §§  514,  515;  Wadi.,  G.  S.,  1891,  §  1413. 

*  Professor  Gierke,  in  his  criticism  of  the  first  draft  of  the  German  G>de,  argues 
that  if  any  single  statutory  system  is  to  be  created  it  should  be  general  community^ 
and  insists  i^>on  its  establishment  in  accordance  with  the  ideal  principle  of  com- 
munity (Gierke,  Entwurfi  pp.  41 7, 425  seq,) ;  cf,  Proelsz  und  Raschke,  Die  Frau 
im  neuen  b&rgerluken  Gesehbuch,  p.  14.  In  the  first  drafts  of  the  Code 
Napoleon  the  system  of  common  adminbtration  was  introduced,  but  this  was  later 
abandoned  for  the  exdusiye  administration  of  the  husband,  Guntzberger,  pp.  39, 
40;  cf.  provisions  of  Swiss  draft  code,  post,  note  6. 

'France,  C.  C,  1421;  Italy,  C.  C,  1438;  Spain,  C.  C,  141 2;  Germany,  B.  G., 
ff  1443,  1519, 1549;  Prussia,  A.  L.  R.,  ii,  i,  §  377»  4";  Saxony,  B.  G.,  §  1697; 
Norway,  Stat  June  29,  1888,  art.  14;  Finland,  Stat  Apl.  15,  1889,  c.  ii,  art.  i; 
Basle,  Stat  Mch.  10,  1884,  <urt.  2;  Switz.,  Vorentwurf^  245,  266^  Ariz.,  R.  S., 
1887,  $  2102;  CaL,  C.  C,  §  172;  Idaho,  R.  S.,  1887,  §  25<>5>  ^  ^  C.,  2404; 
Ncv.,  G.  S.,  1885,  S  504;  Teias,  R.  S.,  1895,  Art.  2968;  Wash.,  G.  S.,  §§  1399, 
1400. 


Digitized  by  VjOOQIC 


82  PROPERTY  RELA  T/OATS  OF  MARRIED  PARTIES       [82 

shall  be  necessary  to  the  validity  of  particular  dispositions. 
Finally,  an  independent  sphere  of  administration  of  the 
common  property  is  given  the  married  woman. 

The  Umitations  upon  the  power  of  the  husband  rest  upon 
considerations  of  the  nature  of  the  act  or  the  character  of 
the  property  to  be  affected  thereby.  His  donations  out  of 
the  common  property,  except  where  made  in  fulfilment  of  a 
customary  duty,  are  dependent  upon  the  consent  of  the 
wife  or  are  forbidden  in  general  terms.'  Under  some  legis- 
lations, acts  whereby  the  husband  undertakes  to  dispose  of 
the  whole  or  a  general  part  of  the  common  property,  are 
likewise  conditioned.*  The  attitude  of  legislations  towards 
real  property  has  generally  led  to  similar  requirements  for 
the  consent  of  the  wife,  or  the  joint  action  of  the  parties 
where  common  immovables  are  to  be  encumbered  or  alien- 
ated.' 

•Italy,  C.  C,  1438;  Spain,  C  C,  1413-1415;  Germany,  B.  G.,  §  1446;  Nor- 
way, where  they  exceed  one-tenth  in  value  of  the  common  goods,  Stat  June  29, 
1888,  art.  14;  Switz.,  Vorentwurf,  246;  in  Pnuaia  the  husband  has  the  general 
ri^t  to  make  donations,  but  the  wife  may  contest  the  same  where  she  would 
have  such  right  if  donation  proceeded  from  her,  and  is  entitled  to  compensation 
at  the  end  of  the  community,  A.  L.  R.,  ii,  i,  §§  380-383;  in  France  (C  C,  1422), 
and  Louisiana  (C.  C,  2404),  the  prohibition  does  not  extend  to  particular  dona- 
tions of  movables  except  the  husband  has  retained  the  usufruct  of  the  same. 
"While  most  of  the  American  States  have  not  limited  the  husband's  power  in  this 
matter,  except  as  regards  testamentary  dispositions,  a  California  statute  of  March 
31,  1891,  makes  all  donations  of  common  property  dependent  upon  written  con- 
sent of  wife,  Stat  and  Amend.,  1891,  p.  425. 

♦  Germany,  B.  G.,  §  1444;  Prussia,  A.  L.  R.,  ii,  i,  $$  378,  379;  Saxony,  B.  G., 
§  1698;  Switz.,  Vorentwurff  246.  The  legislations  that  have  followed  the  Code 
NapoUon  do  not  distinguish  between  acts  of  general  and  of  particular  disposition 
except  as  regards  gifts  (see  preceding  note),  and  in  some  cases  dispositions  affect- 
ing immovables.  It  is  necessary  to  note  that  the  general  community  does  not 
obtain  as  the  statutory  system  in  these  legislations,  and  is  absolutely  prohibited  in 
some  {anU,  §  13,  note  x8). 

*  Germany,  B.  G.,  §  1445;  Prussia,  A.  L.  R.,  ii,  x,  §§  378,  379;  Saxony,  B.  G., 
§  1698;  Norway,  if  brought  by  wife  into  community,  Stat.  June  29,  1888,  art.  14; 
Finland,  Stat  Apl.  15,  i889,c.ii,art  2;  Basle,  Stat  Mch.  10, 1884,  art  4;  Wash., 
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Ihe  draft  code  of  Switzerland  preserves  the  principle  of 
joint  action  to  a  greater  degree  than  the  existing  legisla-r 
tions.  It  provides  that  all  dispositions  of  either  party, 
afiectiog  the  common  property,  which  exceed  acts  of 
ordinary  administration,  are  subject  to  the  consent  or 
joinder  of  the  other.  Such  consent,  however,  will  be  pre- 
sumed except  where  the  third  party  has  knowledge  to  the 
contrary,  or  where  it  is  clear  that  the  property  belongs  to 
both  parties  jointly.* 

In  order  to  avoid  the  damage  to  the  common  economic 
interests  which  may  result  from  disagreement  between  the 
parties,  it  is  generally  provided  that  if  the  wife  refuses  her 
consent,  or  for  other  reasons  it  cannot  be  obtained,  the 
court  may  supply  the  same  if  the  conditions  of  the  adminis* 
tration  justify  the  act.^ 

The  married  woman  is  generally  given  a  limited  right  of 
administration  of  the  common  property.  This  is  for  the 
most  part  restricted^  to  acts  performed  within  the  circle  of 
her  domestic  activity,'  or  in  an  independent  business  which 
she  carries  on  with  the  consent  of  her  husband.**  It  has 
been  increased  to  the  extent  that  she  has  been  given  a  con- 

G.  S.,  i^if  f  1400.  The  other  legiiladons  do  not  limit  the  husband's  power  in 
this  respect  (^  preceding  note),  but,  in  American  states,  if  the  common  real 
estate  is  occupied  as  a  homestead,  acts  of  disposition  of  the  same  will  be  subjecl 
to  the  joinder  of  the  wife.    See/^j/,  §  4i* 

•Switz.,  Voreniwurf,  346;  cf,  Prussia,  A.  L.  R.,  ii,  i,  §  387. 

^Germany,  B.  G.,  §1447;  Prussia,  A.  L.  R.,  ii,  i,§§387,  388;  Basle,  Stat. 
Mch.  10,  1884,  art  4;  Switz.,  Vorentwurf^  247,  199;  cf^  Finland,  Stat.  Apl.  15, 
1889,  c.  ii,  art.  2. 

*  But  in  Norway  any  obligation  contracted  by  the  wife  for  the  bene6t  of  the 
community  binds  the  common  properly,  Stat.  June  29,  1888,  art  17. 

*  Ante,  f  8. 

^^  AnU,  %  6;  France,  C.  C,  220;  Italy,  C.  C,  135;  Germany,  B.  G.,  §§  1452, 
1405;  Prussia,  A.  L.  R.,  ii,  i,  §§  389,  335-337*  ^^^*  Sut  Mch.  10,  1884,  art 
%'y  La.,  C  C,  131. 
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trol  over  the  products  of  her  personal  industry."  With 
respect  to  other  acts  affecting  the  common  property,  the 
wife  must,  in  general,  obtain  the  authorization  of  her  hus- 
band." Where  the  circumstances  do  not  justify  a  refusal  of 
authorization  by  the  husband,  hiis  consent  may  be  supplied 
by  the  court."  The  French  code,  while  recognizing  the 
right  of  the  court  to  supply  the  consent  of  the  husband  so 
as  to  validate  an  act  of  the  wife,"  does  not  permit  her  to 
bind  the  common  property  by  such  act.  Unless  the  hus- 
band consents  to  the  same  it  will  bind  only  the  individual 
property  of  the  wife.'* 

The  position  of  the  wife,  as  a  partner  in  the  community,  is 
recognized  by  granting  her  the  right  of  temporary  adminis- 
tration, in  case  of  the  absence  or  disability  of  the  husband^ 
where  damage  might  result  if  the  matter  were  delayed."  In 
systems  following  the  Code  Napoleon,  however,  the  wife, 
even  in  such  cases,  must  receive  the  authorization  of  the 
court  in  order  to  bind  the  common  property." 

It  is  the  general  rule  that  if  the  husband  is  under  guar- 
dianship, he  will  be  represented  by  his  guardian  in  the 
administration  of  the  common  property."    The  tendency^ 

^^  Ante^  §  18;  in  the  Swiss  draft  code,  such  products,  as  well  as  the  goods  em- 
ployed in  her  trade  or  industry,  are  the  separate  property  of  the  wife  and  are 
hence  entirely  excluded  from  common  administration,  Voreniwurf^  217. 

''  The  German  code  gives  the  wife  the  sole  right  of  accepting  or  rejecting 
donations,  successions,  etCt  B.  G.,  §  1453;  rf-  also,  ilnd,,  §§  1449,  1454.  Cf,  acts 
in  France  and  Louisiana  giving  wife  right  oi  administration  over  her  deposits  in 
savings  banks,  anUt  §  3,  notes  7,  18. 

"Germany,  B.  G.,  §  1451;  Saxony,  B.  G.,  §  1644;  0^  Switi.,  VoretUumrf, 
247;  anU,%z. 

"  C.  C,  218,  219.  "  Ibid.,  1426;  cf,  Spain,  C.  C,  1416. 

*•  Germany,  B.  G.,  §  1450;  Prussia,  A.  L.  R.,  ii,  i,  §§  202-204, 327, 389;  Saxony,. 
B.  G.,  S  1643;  cf,  Norway,  SUt.  June  29,  1888,  art.  17. 

»' France,  C.  C,  124,  1427,  C.  C  P.,  863;  Spain,  C.  C,  188;  La.,  C.  C,  132. 

*•  Germany,  B.  G.,  §1457;  Motive^  vol.  iv,  p.  364;  but  see  contra^  Saxony,  B.. 
G.,  §  1700;  Spain,  C.  C,  225,  where  the  right  of  administration  is  accorded  the  wife. 
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however,  is  to  give  the  wife  the  right  and  privilege  of  being 
appointed  guardian  of  her  husband.^ 

Practical  considerations  have  led  to  the  substitution  of  the 
individual  for  the  common  principle  in  the  administration  of 
the  joint  property.  The  husband  is  the  head  of  the  family 
and,  as  such,  is  the  natural  administrator  of  its  economic  in- 
terests. The  property  of  the  wife  is  safeguarded  by  requir- 
ing her  consent  to  certain  acts,  by  constituting  securities  in 
her  favor,*  and  by  enabling  her  to  take  measures  for  with- 
drawing the  administration  from  the  husband  whenever  his 
acts  imperil  her  interests."  The  fact,  moreover,  that  the 
wife  incurs  no  personal  responsibility  for  such  acts  of 
administration  is  at  once  a  cause  and  a  result  of  the  exten- 
sive powers  accorded  to  the  husband." 

§  21.  Administration  of  the  Dotal  and  Separate  Property, 
The  dotal  property  of  the  married  parties  is  administered 
by  the  husband  for  their  joint  benefit  and  profit.  The  rules 
determining  the  scope  and  extent  of  his  powers  are  for  the 
most  part  the  same  as  those  which  regulate  the  adminis- 
tration of  dotal  property  under  the  system  of  marital 
administration  and  usufruct,  and  will  be  considered  in  con- 
nection with  the  discussion  of  that  system.* 

Separate  property,  under  communal  systems,  is  governed 
by  the  general  regulations  obtaining  for  the  system  of 
separate  property.' 

^MoHvf^  Tol.  hr,  p.  364;  Spain,  C  C,  220,  230;  La.,  Acts,  1894,  No.  45; 
($ntra^  France,  C  C,  442. 

«•  /Vrt;  1 22.  "  Post,  §  23,  (b). 

«-4#iiif,§i9,  (a),note,  7. 

^  Posit  §  27.  The  code  of  Germany  and  the  draft  code  of  Switzerland  provide 
that  dotal  property,  under  commnnal  systems,  shall  be  administered  according  to 
iStut  mles  regulating  the  system  of  marital  administration  and  usufruct.  Germany, 
B.  G.,  {$  1439,  1525,  1550;  Switz.,  Voreniwurf,  266. 

^Anie,  §  15;  Germany,  B.  G.,  §§  1444,  1526,  1549;  Switz.,  Vorentwurf^  264, 
215. 
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§  ^2.  ProUctioH  ofthi  Wifi'i  Pf^dpetty. 

Under  the  general  community,  the  property  of  the  wife  is 
united  With  that  of  the  husband  to  form  a  common  mass. 
tf  joint  administration  exists,  no  particular  provisions  are 
necessary  for  the  protection  of  the  wife's  interests.  But 
where  the  husband  is  recognized  as  having  an  individual 
right  of  administration,  the  rights  of  the  wife  may  be 
Seriously  endangered.  Most  of  the  legislations  recognize 
this  fact,  and  in  according  the  husband  extensive  powers  of 
disposition,  they  have  generally  furnished  the  wife  with 
certain  means  for  the  protection  of  her  property.  Particular 
qualifications  upon  the  husband's  power  of  disposing  of  the 
common  property  have  been  indicated,'  and  it  has  also  been 
shown  that  the  wife  is  entirely  relieved  from  any  personal 
liability  for  the  administration  of  her  husband."* 

The  efficiency  of  the  common  administration  would  be 
seriously  impaired  if  the  wife  could  hold  the  husband 
accountable  for  the  character  of  his  administration.  The 
communal  idea  is  therefore  retained  in  this  respect.  It  is 
sometimes  recognized,  however,  that  if  the  husband  dam- 
ages the  common  property  with  the  design  of  injuring  the 
interests  of  the  wife,  he  may  be  compelled  to  make  com- 
pensation.' 

The  wife  has  not,  in  general,  any  right  to  a  particular 
security  on  account  of  her  share  in  the  common  property.* 

^  AnUf  I  20.  *  AnUf  {  19. 

*  Germany,  B.  G.,  §  1456;  rf.  Pnusia,  A.  L.  R.,  ii,  i,  §383;  Norway,  Stat  Jane 
29, 1888,  art  16. 

*  In  Basle  City,  the  wife  in  case  her  husband  becomes  bankrupt,  has  a  daxm 
against  the  mass  for  the  whole  of  the  fortune  she  has  contributed  to  the  common 
property,  and  is  carried  as  a  privileged  creditor  for  the  moiety  of  such  amount 
Stat.  Mch.  10, 1884,  art  11.  Prior  to  this  statute  she  had  a  privilege  for  the  whole 
amount  An,  itran,^  vol.  14,  p.  545.  The  federal  law  of  bankruptcy  provides 
that  the  privileged  share  cannot  exceed  one-half.  Alexander,  Konk.  C7.,  p.  307. 
The  draft  Swiss  code  gives  the  wife  the  right  to  demand  security  for  the  prop- 
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It  appears  reasonable  that,  in  so  far  as  she  possesses  dotal 
property,  it  should  be  protected  in  the  same  degree  as  oader 
other  systems  of  matrimonial  property/  This  is  the  posi- 
tion taken  by  the  new  German  code.*  The  title  of  dotal 
and  separate  property  may  be  protected  against  the  pre- 
sumption that  existing  goods  belong  to  the  husband,  or  are 
common  in  character,^  by  means  of  a  properly  authenticated 
inventory.' 

The  code  of  Saxony*  gave  the  wife  efficient  protection  in 
her  right  to  demand  that  the  administration  of  the  common 
property  be  given  to  her  whenever  her  rights  are  endangered 
through  the  bad  administration  of  her  husband,  and  the 
same  is  true  in  Spain'*  when  the  husband  is  declared  a 
spendthrift.  In  most  of  the  legislations,  however,  the 
married  woman  is  limited  for  the  protection  of  her  interests 
in  the  common  property  to  her  right  to  move  for  a  dissolu- 
tion of  the  community." 

§  23.  Dissolution  of  the  Community.^ 

(a)  Ai  th€  Legal  Rtmii  of  Bankruptcy. 

Some  of  the  legislations  recognize  that  the  community  is 

erty  she  contributes,  but  such  daim  will  justify  tbe  husband  in  demanding  a  dii- 
solution  of  the  community.     Vorentwurf,  213, 199. 

•yW,SSa9»3CH34. 

•B.  G.,  §f  1439.  I5a5»  «55o»  I39»* 

^AnU,%S' 

*  Fiance,  C  C,  1499,  '5^  15 10;  ^^>  ^*  ^t  '437*  Spain,  C  C,  1407;  Ger- 
many, B.  G.,  f  1528;  Prussia,  A.  L.  R.,  ii,  i,5|  374-376, 397-4OI;  Norway,  Stat 
June  29, 1888,  art.  6;  Finland,  Stat.  Mch.  10,  1889,  c  Hi,  art  4;  Ariz.,  R.  S., 
1887,  §§2611-2616;  Cal.,  C.  C,  §§  165-166;  Idaho,  R.  S.,  1887,  §§2500,  2501 ; 
La.,  C. C,  2405 ;  Ncr., G.  S.,  1885,  §§  501-503;  Texas,  R.  S.,  1895,  arts.  4654-4659. 

»B.  G.,  §  1700.  >•  C.  C,  225.  "  Post, §23,  (b). 

^  The  American  legislations,  with  the  exception  of  Louisiana,  do  not  recognize  a 
dissolution  of  the  community  except  as  a  result  of  a  dissolution  of  the  marriage, 
but  a  partial  separation  of  property  results  whenever  the  wife  is  living  separate 
from  her  husband.    See  ante,  §  18,  note  14. 
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dissolved  by  operation  of  law,  as  a  result  of  the  opening  of 
bankruptcy  proceedings  over  the  property  of  either  party.' 
This  rule  has  been  accepted,  for  the  most  part,  only  in  those 
states  where  the  bulk  of  the  wife's  property  is  dotal.  In 
general  community  or  community  of  movables  and  acquisi- 
tions the  common  property  constitutes  the  major  portion, 
and  a  rule  by  which  the  dissolution  of  the  community  fol- 
lowed as  the  necessary  legal  result  of  the  bankruptcy  of 
either  party,  would  involve  a  serious  breach  in  the  nature  of 
the  matrimonial  property  relations. 

(b)   upon  Demand  of  One  of  the  Parties. 

While  most  of  the  legislations  do  not  accept  the  principle 
that  bankruptcy  dissolves  the  community  of  property,  there 
is  general  agreement  in  recognizing  the  right  to  move  for  a 
dissolution  in  cases  of  bankruptcy  or  insolvency,  or  when- 
ever the  irregular  administration  or  excessive  obligations  of 
one  party  are  such  as  to  endanger  the  rights  of  the  other  in 
the  common  property .3 

An  important  ground  for  demanding  the  dissolution  of 
the  community,  which  has  been  introduced  in  recent  legisla- 
tion, is  the  failure  of  the  husband  to  fulfil  his  obligation  to 
furnish  support  for  his  wife  and  children.^ 

*  Austria,  B.  G.,  §  1262;  Basle,  Stat.  Mch.  10,  1884,  arts,  i,  12;  Switzerland,  if 
claims  of  the  creditors  are  not  satisfied,  Vorentwurf  197;  Germany,  limited  to 
the  bankruptcy  of  the  husband,  and  obtains  only  under  community  of  acquisitions. 
B.  G.,  §  1543. 

*  Upon  demand  of  either  party :  Germany,  B.  G.,  {§  1468,  1469, 1542;  Prussia, 
A.  L.  R.,  ii,  I,  §421;  Finland,  Stat.  Apl.  15,  1889,  c.  ▼.;  Switz.,  Vorentvmrf 
197,  198;  upon  demand  of  the  wife:  France,  C.  C,  1443;  Italy,  C  C,  1442; 
Norway,  Stat.  June  29, 1888,  art  38;  Basle,  Stat.  Mch.  10, 1884,  art.  40;  La.,  C.  C, 
2425;  for  rule  in  Saxony  (B.  G.,  §  1700),  and  Spain  (C.  C,  225),  see  anie^  §  22. 

*  Germany,  B.  G.,  §§  1468, 1542;  Geneva,  Stat.  Nov.  7, 1894,  art  5  {An,  itran^ 
ToL  24,  p.  635),  extending  provisions  of  art.  1443  of  the  French  Civil  Code,  which 
is  deficient  in  this  respect;  Switz.,  Vorentwurf  198;  Norway,  if  husband  has 
abandoned  wife,  Stat  June  29,  1888,  art  34;  cf  ante,  §  18,  notes  11,  12,  pro- 
posed statute  in  France  according  wife,  in  case  of  misconduct  of  her  husband,  a 
partial  separation  of  property  so  far  as  regards  her  earnings. 


Digitized  by  VjOOQIC 


39]  SYSTEMS  OF  COMMUNITY  OF  PROPERTY  89 

Among  the  other  grounds  recognized  as  justifying  a  de- 
mand for  the  dissolution  of  common  property  relations  are 
the  placing  of  the  husband  under  guardianship,^  his  disap- 
pearance^ or  his  disposition  of  matters  without  the  necessary 
consent  of  the  wife.^ 

(c)  By  MtUtial  Agreement. 

In  general,  all  systems,  except  those  that  prohibit  post- 
nuptial marriage  contracts,  permit  the  community  to  be  dis- 
solved as  a  result  of  agreement  between  the  parties.  As  re- 
gards innocent  third  parties,  particular  formalities  must  be 
observed,  but  as  between  the  parties,  the  dissolution  is 
effective  from  the  conclusion  of  the  agreement.^ 

(d)  By  Divorce  or  Judicial  Separation  of  the  Parties. 

The  dissolution  of  the  marriage  by  decree  of  divorce  or 
nullity  regularly  produces  a  separation  of  the  property  in- 
terests of  the  parties.9  The  same  eflfect  generally  results 
from  a  judicial  separation  of  the  parties  which  does  not  in- 
volve a  dissolution  of  the  matrimonial  relation."  Under 
some  of  the  systems,  however,  such  separation  does  not 

*  Germany,  in  case  of  community  of  acquisitions,  B.  G.,  {§  1542,  1418;  in  other 
systems  of  community,  only  when  he  is  placed  under  guardianship  as  a  spend- 
thrift, ibieU  §S  1468,  1549. 

*  Italy,  C.  C,  1441 ;  Spain,  C.  C.,  1433;  Germany,  in  case  of  community  of 
acquisitions,  B.  G.,  §§  1542,  141 8;  Norway,  Stat  June  29, 1888,  art  34. 

*  Germany,  B.  G.,  {§  1468, 1542. 

'Germany,  B.  G.,  §1432;  Saxony,  B.  G.,  $1691;  Austria,  B.  G.,  §§1217, 
1263;  Norway,  SUt  June  29, 1888,  art.  34;  Switz.,  Vorentwurf  195;  for  par- 
ticular modifications  in  Prussia  (A.  L.  R.,  ii,  i,  {§  354  seq,,  412  seq.),  see  ante, 
}  12,  note  7. 

*  France,  C.  C,  1441;  Spain,  C.  C,  72;  Germany,  B.  G.,  §  1564  seq,;  Ptussia, 
A.  L.  R.,  ii,  I,  f  732;  Saxony,  B.  G.,  §f  1706, 1712, 1740;  Austria,  B.  G.,  §  1266; 
Basle,  Sut  Mch.  10,  1884,  arts.  23,  26;  Switz.,  Voreniumrf,  173;  Finland,  Stat 
ApL  15, 1889,  c  T,  art.  19;  La.,  C.  C,  159. 

"France,  C  C,  1441;  Spain,  C.  C,  73;  Italy,  C.  €.,  1441;  Germany,  B.  G., 
}  1586;  Saxony,  if  for  life,  B.  G.,  f  1706;  La.,  C  C,  155. 
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carry  with  it  a  dissolution  of  the  community,  but  only  the 
right  to  demand  the  same." 

{€)  A%  a  ResuU  df  iki  Death  of  One  6f  the  Partiis. 

The  dissolution  of  the  marriage  by  the  death  of  either 
party  has  generally  the  effect  of  dissolving  the  matrimonial 
property  relationships.  This  rule  is  subject  to  an  exception 
in  the  case  of  general  community,  where  idsue  of  the  mar- 
riage exists*  In  such  event  the  community  is  continued 
(^fortgestMte  GuUrgetneinschaft;  communauti  prolongee)  be* 
tween  the  surviving  married  party  and  the  common  chtl^ 
dren.  This  rule,  which  had  its  origin  among  the  Westpha- 
lian  Saxons/'  seems  to  be  the  logical  development  of  the 
strict  principle  of  the  general  community.  It  has  not,  how- 
ever, been  generally  accepted  in  modern  legislations.*^  It 
obtains  in  localities  in  Germany  and  Switzerland,  and  the 
new  code  of  Germany  as  well  as  the  Swiss  draft  code  have 
recognized  the  principle.  In  the  former,  such  community 
arises  by  operation  of  law,  but  may  be  renounced  by  the 
surviving  married  party,'^  while  in  the  latter  the  system  must 
be  the  result  of  agreement  between  the  survivor  and  the 
common  children.'^ 

In  general,  the  continued  community  is  subject  to  the 
same  regulations  as  the  general  community  of  property  be- 
tween   the   married   parties.     The   survivor   possesses   the 

'^  Saxony,  if  separation  is  not  to  continue  daring  Ufe,  B.  0«,  §  1706;  Amtria,  the 
innocent  party  may  resist  such  demand,  B.  G.,  §  1264;  Basle,  Stat  Mch.  10, 1884^ 
art  22;  Switzerland,  if  separation  is  to  continue  for  one  year  or  longer,  VorttU' 
vmrj,  174. 

"  Heusler,  Inst,  vol.  ii,  §§  151,  162. 

1*  France,  C  C,  1441;  Prussia,  A.  L.  R.,  ii,  i,  §$634r-636;  Saxony,  B.  G., 
}  1702;  Austria,  B.  G.,  {  1234;  Bade,  Stat  Mch.  10,  18S4,  ^^  I3)  ^  '^t  o^ 
usufruct  is  granted  survivor  in  portions  falling  by  succession  to  share  of  < 
minor  children,  ibid^  art.  19. 

»*  Germany,  B.  G.,  §§  1483,  1484. 

"Switr.,  VoretUwurfi  2$6, 
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rights  and  obligations  of  the  husband,  while  the  common 
children  occupy  the  legal  position  of  the  wife.*^  The  indi- 
vidual property  owned  by  the  common  children  does  not  fall 
into  the  common  mass.'^  In  Germany,  all  property  acquired 
by  such  children  is  likewise  excluded,  but  the  Swiss  draft 
code  regards  as  their  separate  property  only  such  acquisi- 
tions as  come  to  them  by  gratuitous  title.  The  dissolution 
of  the  community  may  be  brought  about  by  the  act  of  the 
survivor  at  any  time.**  It  results  by  operation  of  law  in 
case  of  the  remarriage  or  death  of  such  surrivor,'^  and  it 
may  be  demanded  by  the  children  under  the  same  general 
conditions  which  entitle  the  wife  to  move  for  a  separation  of 
property,** 

§  24,  Efficts  of  the  Dissolution  of  the  Community, 

The  dissolution  of  the  community  leads  regularly  to  a 
separation  of  property  between  the  married  parties  or  their 
representatives.  The  liquidation  of  the  community  pro- 
ceeds in  accordance  with  the  principles  determining  rights 
and  obligations  under  the  particular  communal  system. 
The  common  obligations  must  be  satisfied  out  of  the  joint 
property.  If  the  latter  does  not  sufRce,  the  husband  is 
personally  bound  for  all  such  obligations.' 

The  privilege  which  the  wife  enjoys  of  being  relieved 
from  responsibility  for  all  common  debts,  except  those 
which  as  between  husband  and  wife  fall  to  her  charge,'  is  not 

>*Genn«ny,  B.  G.,  §  1487;  Switz.,  Vorentwurf,  257,  258. 
"  Gemumy,  B.  G.,  (  1485;  SwiU.,  Vareniwurf,  257. 
^Qeimucft  B.  G.,  {  1492:  Switz.^  VorttUwurf^  259. 

^Gemiany,  B.  G.,  {§  1493, 1494;  Switz.,  and  alto  in  case  of  bankruptcy,  V&r* 
nUwuyft  260* 

•Gcnnany,  B.  G.,  §  1495;  ^«  Switt.,  Vorentwurf,  259. 

*  For  particular  exceptions  in  France  and  Germany,  tee  ante,  %  19,  note  8. 

«^fii^,§i9(a). 
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always  an  absolute  exemption.  She  is  generally  accorded 
the  right  of  obtaining  such  exemption  by  means  of  a  renun- 
ciation or  inventory,  or  both.  According  to  the  former,  she 
relieves  herself  from  all  liability  by  renouncing  her  share  in 
the  common  property .^  The  second  method  gives  the  wife 
or  her  representatives  the  benefit  of  inventory  which  is  gen- 
erally accorded  to  the  heirs  of  a  succession.  She  is  per- 
mitted, in  accepting  the  community,  to  make  an  inventory 
of  the  same,  and  in  such  case  will  be  bound  for  the  debts,  as 
regards  creditors,  as  well  as  the  husband  or  his  representa- 
tives, only  to  the  extent  of  the  common  property  which  she 
receives.'^ 

The  German  code  gives  the  wife  an  absolute  exemption 
from  personal  liability  for  the  obligations  resulting  from  the 
husband's  administration  of  the  community,  and  hence  the 
benefit  of  renunciation  or  inventory  is  unnecessary .«  She  will 
be  responsible,  to  the  extent  of  the  common  property  which 
she  receives,  for  such  common  debts  as  remain  unsatisfied  at 
the  time  the  separation  of  property  is  made.*  The  husband, 
however,  is  subject  to  a  warranty  that  the  wife  will  not  be 
called  upon  to  liquidate  obligations  which,  as  between  the 
parties,  fall  to  his  charge  or  to  that  of  the  common  property, 
and  the  wife  is  under  similar  obligation  towards  her  husband 
respecting  debts  falling  to  her  charge.^ 

After  the  liquidation  of  the  common  obligations,  the  prop- 

•  France,  C.  C,  1453  seq,,  1492  seq.;  Italy,  C  C,  1444;  Switz.,  Vorentwurf^ 
254;  La.,  C.C,  2410,  241 1. 

*  France,  C.  C,  1483;  Italy,  C.  C,  1444;  Pnusia,  privilege  of  inventory  exists 
for  either  party,  A.  L.  R.,  ii,  i,  §  661,  i,  9,  §  418  seq,;  Switz.,  Vorentwurf^  254; 
La.,  C  C,  2413, 2414, 2419, 2423. 

^B.G.,§I443;  e^.  Finland,  Stat  ApL  15, 1889, civ, arts. 2, 3;  Basle,  Stat  Mch. 
10, 1884,  art.  6;  references  to  American  statutes,  ante^  §  19,  note  23. 
•B.G.,51480. 
'  TH(L,  §  1481 ;  cf,  Norway,  Stat.  Jnne  29, 1888,  art.  37. 
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crty  is  divided  between  the  parties  or  their  representatives.* 
Such  amounts  as  have  been  paid  out  of  the  common  mass 
to  satisfy  debts  which  are  personal  to  either  party  are 
counted  in  the  share  of  such  party,  and  he  is  entitled  to 
credit  for  such  sums  as  have  been  paid  out  of  his  individual 
goods  for  the  benefit  of  the  common  property. 

Inasmuch  as  the  common  mass  may  contain  articles  of 
peculiar  personal  value  to  one  of  the  parties,  it  is  generally 
provided  that  such  objects  may  be  selected  by  the  party  be- 
fore division,  the  value  of  the  same  being  deducted  from  his 
share.' 

If  the  conjugal  association  is  not  dissolved  or  suspended, 
the  matrimonial  property  relations  for  the  future  will  be 
regulated  by  the  system  of  separate  property."  On  the 
other  hand,  where  the  community  ceases  as  a  result  of  the 
dissolution  of  the  marriage,  there  is  no  further  question 
of  matrimonial  property  rights,  and  the  parties  or  their 
representatives  take  their  shares  as  strangers,  subject  to 
such  particular  qualifications  as  may  be  connected  with  the 
circumstances  of  the  dissolution.  Thus,  special  provisions 
exist  for  the  case  where  the  marriage  is  dissolved  by  decree 
of  divorce.  Privileges  are  generally  accorded  the  innocent 
party  over  and  above  the  right  to  receive  support  from  the 
guilty  party." 

"France,  C  C,  1474;  Spain, C.C,  1424, 1426;  Gennany, B. G.,  {§  1476, 1546, 
1549;  Phutia,  A.  L.  R.,  ii,  I,  §§  637, 638;  Saxony,  B.  G.,  §  1702;  Austria,  B.  G., 
}  1234;  Finland,  Stat  ApL  15, 1889,  c.  i.  arl.  2seq,;  Switx.,  Voreniwurf,  253;  La., 
CC,  2406;  for  particular  mk  in  some  of  the  Swiss  cantons,  see  pest,  notes,  13, 
15,16. 

*Geiinany,B.  G.»  f  1477;  Prussia,  withont  deduction  from  share  in  community, 
A.  L.  R.,  ii,  I,  $  640, 641 ;  Switz.,  VoretUwurf^  255. 

>* Germany,  B.  G.,  §1470;  Prussia,  A.  L.  R.,  ii,  i,  §§  392,  410;  France,  C.  C., 
1443  Mf./  Switz.,  Voreniwurf,  197  seg, 

'^  Germany,  the  right  to  demand  that  each  shall  receive  the  value  of  all  the  prop- 
erty that  he  l>rought  into  the  common  mass,  any  deficiency  to  be  equally  sustained 
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When  the  conjugal  relation  is  dissolved  by  the  death  €>f 
one  of  the  parties,  the  survivor  takes  ooi^  share  of  the  com- 
mon property  and  the  succession  of  the  deceased  receives 
the  other."  In  some  cases,  however,  rights  of  succession 
come  in  combination  with  pure  matrimonial  rights  and  affect 
the  equality  of  the  shares.  Thus,  in  the  canton  of  Basle 
City,  the  survivor  takes  two-thirds  and  the  heirs  of  the  dece- 
dent receive  one-third  of  the  common  property .*3  The  ex- 
cess taken  by  the  survivor  is  in  the  nature  of  a  legal  portion 
in  the  succession  of  the  decedent.'^  Under  the  law  existing 
before  the  enactment  of  the  statute  of  1884,  the  husband 
received  two-thirds  and  the  wife  one-third.'*  This  rule  still 
obtains  in  some  of  the  Swiss  cantons.'^  In  some  of  the 
American  states,  the  surviving  husband  is  entitled  to  the 
entire  common  property,  while  the  surviving  wife  takes  only 
a  moiety.*'  The  greater  number  of  legislations,  however, 
support  the  principle  of  division  into  equal  parts,  leaving  the 
survivor  to  his  general  rights  of  succession  in  the  estate  of 
the  decedent'® 

by  each  party,  6.  G.,  §  1478;  Pnttsia,  A.  L.  R.,ii,  i,  §§  755  seq,,  81  a  seq^  Baslei 
Stat.  Mch.  10, 1884,  art.  2iseq.;  Switz.,  Voreniwurfi  170;  for  role  in  American 
commonity  systems,  cf,  references,  post^  §  43,  notes  13, 14. 

"  France,  C.  C,  1474;  Germany,  B.  G.,  §  1482;  Prussia,  A.  L.  R.,  ii,  i,  (§  637, 
638;  Saxony,  B.  G.,  §1702;  Austria,  B.  G.,  §  1234;  Switz.,  Vorentwurf^  253. 

"  Stat  Mch.  10, 1884,  art  13. 

»*/>«/,  §47. 

"  Lardy,  Ugislatiom  Suisses,  p.  51. 

^'  See  i^V^,  chart  in  appendix,  showing  attitude  of  cantons  respecting  this 
matter. 

"  Cal.,  a  C,  §§  1401, 1402;  Idaho,  R.  S.,  1887,  §§  5712, 5713;  Nev.,  G.  S.,  1885, 
§§  S^^  S^i  ^^^  other  particular  regulations  concerning  succession  to  common 
property,  see  Prussia,  A.  L.  R.,  ii,  i,  §  638  seq.;  Ariz.,  R.  S.,  1887,  §§  il^>  1467* 
Cal.,C.C.,  §1265;  Idaho,  R.  S.,  1887,  §§3073,  5447;  Texas,  R.  S.,  1895,  art 
1696;  Wash.,  G.  S.,  1861,  §  1481. 

^•Pos^i4Sseq. 
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CHAPTER  IV. 

SYSTXIfS  OF  INDIVIDUAL  PROPERTY. 

DIVISION  I. 

nCLUtlVB  SIGHTS  OF  THX  HUSBAND. 

§  25.  /if  Roman  and  in  Teutonic  Law. 

The  family  relations  in  early  Roman  and  in  early  Teutonic 
law  were  characterized  by  the  element  of  paternal  headship 
and  authority.  This  was  true  as  well  of  the  relation  be: 
tween  husband  and  wife  as  of  that  between  parent  and  child. 
The  Roman  law  was  primarily  influenced  by  the  conception 
of  the  power  and  right  of  the  man,  while  the  Teutonic  law 
emphasized  the  idea  of  guardianship  in  the  position  of  the 
husband  and  father.  In  the  Roman  manus  marriage,  the 
wife,  in  the  eyes  of  the  law,  occupied  the  position  of  a  slave. 
This  form  of  marriage  may  be  regarded  as  a  legal  method 
of  transferring  ownership  in  the  person  and  property  of  the 
woman.  The  woman  occupied  essentially  the  same  legal  re- 
lation toward  her  husband  that  she  had  formerly  held  with 
respect  to  her  father  or  pater  familias.  The  latter  was 
master  of  the  persons  and  goods  of  his  household,  so  that 
there  could  arise  no  questions  of  personal  or  property  rights 
between  him  and  the  members  of  his  family.  As  regards 
third  parties,  the  relations  would  be  determined  as  in  the 
case  of  master  and  slave.  The  property  which  the  woman 
held  or  which  was  constituted  for  her  benefit,  passed  into  the 
possession  or  ownership  of  her  husband.  He  became  liable 
on  her  contracts  in  the  same  degree  as  if  the  obligations  had 
95]  95 
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been  contracted  by  his  child  or  slave,  and  the  same  was  true 
of  his  responsibility  for  her  tortious  acts.'  In  this  system 
there  were  no  proper  matrimonial  relations.  The  husband's 
rights  were  paternal  rather  than  marital,  and,  so  far  as  the 
law  was  concerned,  paternal  rights  were  as  unlimited  as  those 
of  a  dominus. 

This  rigorous  system  received  modifications  at  an  early 
period.  The  extreme  legal  powers  of  the  husband,  which 
resulted  from  his  ptanus,  were  not  necessarily  embodied  in 
actual  conditions.  With  the  development  of  the  free  mar- 
riage, where  manus  marUt  was  excluded,  the  property  as 
well  as  the  personal  rights  of  the  wife  came  to  be  recog- 
nized. The  woman  in  contracting  marriage  did  not  lose  her 
position  in  her  agnatic  family,  and  hence  did  not  suflfer  a 
diminution  in  her  status.  The  exclusive  property  rights  of 
the  husband  disappeared  with  the  loss  of  his  absolute  powers 
over  the  person  of  his  wife.  The  marriage,  as  such,  did  not 
aflfect  the  property  of  the  woman.  This  did  not  exclude 
property  relations  between  husband  and  wife.  Strictly 
speaking,  such  relations  were  now  for  the  first  time  recog- 
nized. They  resulted,  however,  not  directly  from  the  estab- 
lishment of  the  conjugal  relation,  but  from  specific  acts  of 
the  parties  or  of  persons  acting  in  their  behalf.' 

In  Teutonic  law  the  domination  of  the  man  was  not  im- 
mediately connected  with  conceptions  of  power  and  force. 
The  element  of  guardianship  was  the  characteristic  feature. 
Primitive  law,  however,  emphasized  the  rights  instead  of  the 
duties  of  the  guardian.  By  the  marriage,  the  woman,  with 
her  property,  passed  from  the  control  of  her  father  to  that 
of  her  husband.  Whether  the  latter  became  the  owner  of 
such  property  is  a  disputed  question.3    Where  the  Raubehe 

^  Sohm,  /ifj/.,  ($93,  94;  Mairhead,^MPMii  Law,  p.  27. 

»Sohm,/iw/.,|593,94. 

*  Heusler,  Insi,,  vol.  ii,  pp.  294  seq.,  303  seq.;  Schr5der,  Lehrbuck,  p.  304,  n.  196. 
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was  the  typical  form  of  marriage,  there  could  be  no  question 
of  legal  property  relations  between  the  parties.  This  was 
not  necessarily  true  of  the  Brautkaufy  and  it  is  clear  that  at 
an  early  period  certain  property  was  recognized  as  belong- 
ing to  the  wife.*^  The  husband,  as  the  guardian  of  the  wife, 
continued  to  administer  such  property. 

The  development  was  influenced  by  local  conditions,  as  a 
result  of  which  distinct  types  appeared.  Upon  one  side,  the 
Germanic  conception  of  society  or  partnership  found  expres- 
sion in  various  forms  of  community  of  property.  On  the 
other  hand,  the  principle  that  the  wife  or  some  one  acting 
for  her  should  make  a  contribution  to  support  the  common 
expenses  was  embodied  in  the  systems  of  marital  usufruct. 

The  English  common  law  represents  a  type  of  the  system 
of  exclusive  rights  of  the  husband,  though  particular  modifica- 
tions, in  derogation  of  the  general  principle,  are  to  be  noted.s 
The  husband  is  entitled  to  the  sole  administration  of  all  of 
the  wife's  property.  All  of  the  personal  property  which  he 
brings  into  his  possession,  becomes  his  property.  For  the 
real  property  the  principle  of  marital  administration  and 
usufruct  obtains.  The  husband  cannot  afifect  the  substance 
of  such  property,  but  he  is  entitled  to  the  income  and  profits 
and  is  not  required  to  account  for  the  same.  In  addition, 
the  husband  has  the  right  to  his  wife's  services  and  to  all 
that  she  may  acquire  by  her  personal  activity.  Connected 
with  these  extensive  privileges  is  his  liability  for  the  wife's 
obligations,  whether  arising  in  contract  or  in  tort.^ 

*The  wife  brings  with  her  a  species  of  dowry  {Geradi) ;  the  husband  makes 
certain  gifts  to  the  wife,  e.  g,^  the  dos,  which  Tacitus  describes,  Morgengabe^  etc. 

*  It  does  not  follow  that  these  arose  as  limitations  upon  the  absolute  powers  of 
the  husband.  Quite  the  converse  may  have  been  true.  They  may  be  the  remains 
of  a  syatem  which  accorded  the  wife  greater  rights,  of  which  a  later  period  deprived 
her;  cf.  PoL  &  Mait.,  HiiL^  vol.  ii,  pp.  400,  401. 

•Pol.  &  Mait.,  Hist^  vol.  ii.,  pp.  401-403. 
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The  dower  of  the  wife  and  the  curtesy  of  the  husband 
were  distinguishing  features  of  the  common  law  system.  By 
the  beginning  of  the  thirteenth  century,  the  principle  was 
established  that  a  widow  is  entitled  to  an  estate  for  life  in 
one-third  of  all  the  lands  of  which  the  husband  is  seized 
of  an  estate  of  inheritance  during  the  marriage.  The  hus- 
band could  not  limit  this  privilege  of  the  wife,  and  it  was  not 
subject  to  the  claims  of  his  creditors.  While  primarily  in- 
tended as  a  provision  for  the  widow,  it  was  something  more 
than  a  mere  right  of  succession.  The  wife  acquired  a  form 
of  proprietary  right  in  her  husband's  lands.  While  she  could 
not  make  good  her  claims  during  the  marriage,  they  would 
attach  so  as  to  enable  her,  upon  the  death  of  her  husband,  to 
follow  lands  which  he  may  have  alienated  during  the  mar- 
riage, without  her  consent,  given  in  the  formal  manner 
required. 7 

The  husband,  upon  the  birth  of  issue  of  the  marriage,  be- 
came entitled  to  a  tenancy  by  the  curtesy,  for  his  life,  in  all 
of  the  lands  of  which  the  wife  was  seized  during  coverture. 
The  effect  of  the  fulfillment  of  the  condition  was  to  extend  the 
husband's  interest  in  the  wife's  lands  from  an  estate  for  their 
joint  lives  to  an  estate  for  his  life.'  It  is  somewhat  analo- 
gous to  the  continued  community,  where  the  matrimonial 
property  relations  are  practically  unafTected  by  the  dissolu- 
tion of  the  marriage  so  long  as  one  of  the  parties  survives. 
In  effect,  the  husband's  guardianship  of  the  matrimonial 
property  was  extended  so  as  to  apply,  during  his  life,  to  the 
share  falling  to  the  issue  of  the  marriage.  It  is  necessary 
to  note,  however,  that  while  the  birth  of  such  issue  was  es- 
sential to  the  extension  of  such  guardianship,  the  latter  con- 
tinued, notwithstanding  the  fact  that  no  issue  survived  at  the 
death  of  his  wife. 

^  Ibid,^  p.  4 1 8  ieq,  *  Ibtd,^  P*  4 1 3  stq. 
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These  are  the  fundamental  features  of  the  common  law 
matrimonial  property  system  which  obtained  in  England  and 
was  carried  over  into   the   legal   systems  of   most  of  the 
American  states.     It  was  adapted  to  a  rude  state  of  society,"^/ 
where  personal  property  was  of  little  consequence.     With  ' 
the  increasing  importance  of  the  latter,  the  hardships  of  the  { 
system  made  themselves  manifest,  and  remedial  measures  I 
became  necessary .^  j 

DIVISION  n. 
MARITAL  ADMINISTRATION  AND  USUFRUCT. 

§  26.  General  Character  of  the  Wife's  Property. 

The  general  principle  at  the  basis  of  the  system  of  marital 
administration  and  usufruct  is  that,  as  a  result  of  the  mar- 
riage, the  property  which  the  woman  possesses  and  that 
which  she  afterwards  acquires  pass  into  the  administration 
of  the  husband,  who  is  entitled  to  the  use  and  proceeds  of 
the  same.  The  title  to  such  property  remains  in  the  wife.' 
Thus,  by  operation  of  law,  the  propert>'  of  the  married 
woman  becomes  dotal  in  character. 

An  exception  to  the  general  rule  arises  in  the  recognition 
that  certain  kinds  of  property  are  excluded  from  the  hus- 
band's control  and  enjoyment,  and  are  reserved  for  the 
administration  and  usufruct  of  the  wife.  The  character  of 
the  system  and  the  position  of  the  wife  with  respect  to  her 

^  GcTmany,  B.  G.,  §  1363;  PrassU,  A.  L.  R..  H,  i,  §  200;  Saxony,  B.  G.,  §  1655 ; 
Fnnce,  CC,  1529  seqr,  GUris,  L.  B.,ii,  art.  172;  Lucerne,  StatNoY.  26,  1880, 
art  6;  Zilrich,  P.  R.  G.,  f  $  589, 593;  Switz.,  Varentumrf,  226  seq.  In  a  few  of  the 
Swim  l^;alationa  the  husband  becomes  owner  of  the  wife's  fortune,  and  is  respon- 
sible for  its  Talne  (Lardy,  UgislaHons  Suisses,  pp.  27, 65}.  In  many  cantons  his 
unfimited  powers  of  disposition  produce  practically  the  same  result  (r//M/,  §  27, 
note  2). 
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property  will  be  affected  by  the  extent  of  the  separate* 
property  which  obtains. 

Separate  property  may  arise  as  a  result  of  contract  be- 
tween the  parties,^  by  the  act  of  a  third  party,  where 
property  accrues  to  the  wife  by  donation  or  succession,  and 
the  donor  or  testator  provides  that  it  shall  become  her 
separate  property,^  or  by  operation  of  law.  While  the  two 
former  sources  may  lead  to  a  wide  extension  of  separate 
property,  it  is  the  last  which  is  of  chief  importance  in  deter- 
mining the  general  property  rights  of  married  women  under 
any  particular  system. 

The  legislations,  in  general,  accord  the  character  of  statu- 
tory separate  property  to  all  things  which  are  intended  for 
the  sole  personal  use  of  the  wife.^  According  to  the  three 
preliminary  drafts  of  the  code  of  Germany  such  objects  were 
dotal  property  {Ehegut),  but  were  excluded  from  the 
marital  usufruct.^  Thus,  the  husband  could  control  the 
disposition  of  such  property.^  In  the  code,  as  finally 
adopted,  this  position  was  rejected.     The  articles  are  in- 

'  In  the  consideration  of  systems  of  individual  property  the  terms  "  dotal "  and 
"  separate  "  property  are  used  in  the  same  sense  as  that  previously  indicated  under 
systems  of  community.  Under  individual  systems,  however,  the  proceeds  of  dotal 
property  go  to  the  husband  alone.     Cf,  ante^  $15. 

•Germany,  B.G.,  f  1368;  Prussia,  A.  L.  R.,  ii,  i,  §  208;  Saxony,  B.  G.,  f §  1691, 
1693;  France,  C  C,  1387;  Lucerne,  but  cannot  exceed  one-third  of  the  fortune 
of  the  wife,  Stet.  Nov.  26, 1880,  art  ii;  ZUrich,  P.  R.  G.,  §  597;  Switi.,  loreni- 
vmr/,  216;  cf,ante,%  12, 

*  Germany,  B.  G„  §  1369;  Prussia,  A.  L.  R.,  ii,  i,  §  214;  Saxony,  B.  G.,  §  1693; 
France,  C.  C,  1401;  Lucerne,  Stet.  Nov.  26,  1880,  art.  11 ;  Glaris,  L.  B.,  ii,  art. 
174;  Zurich,  P.  R.G.,§  597;  SmXz^Vorenhtmrf,2i(>, 

*  Germany,  B.  G.,  §  1366;  Prussia,  A.  L.  R.,  ii,  i,  §  206;  Saxony.  B.  G.,  §  1671 ; 
Lucerne,  Stet.  Nov.  26, 1880, art  ii;  Glaris,  L.B.,  ii,  art.  174;  ZOrich,  P.  R.  G., 
§597;  S^tz,,  yormittmr/,  21J, 

•I.  Entwurf,%  12%<,\  U,  Enlwur/,  ^  12S2;  III,  EfUttmr/,  ^  i^SA- 

*  In  Saxony  the  husband  could  prevent  the  wife  from  making  any  other  than  the 
intended  use  of  such  objects.    B.  G.,  §  1671. 
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eluded  in  the  statutory  separate  property  of  the  married 
woman,  and,  as  such,  are  subject  to  the  exclusive  adminis- 
tration as  well  as  the  enjoyment  of  the  wife.®  Statutory 
reserved  property  also  includes  the  things  accruing  from  or 
taken  in  exchange  or  as  compensation  for  separate  pro- 
perty.9 

Under  individual  systems,  the  principle  that  the  husband 
has  an  exclusive  right  to  the  services,  and  hence  to  all  of 
the  personal  acquisitions  of  his  wife,  is  apt  to  entail  greater 
hardships  than  it  produces  in  systems  recognizing  a  commu- 
nity of  property  interests.  Under  a  strict  application  of  the 
principle,  all  that  the  wife  acquires  by  her  industry  would 
become  the  husband's  sole  property.  The  legislations  have, 
therefore,  generally  modified  the  rule  so  as  to  secure  to  the 
wife  an  interest  in  the  products  of  her  personal  activity.  In 
the  more  recent  legislations  this  has  been  accomplished  by 
giving  the  character  of  statutory  separate  property  to  that 
which  is  the  result  of  her  labor  or  is  acquired  in  a  business 
which  she  carries  on  independently  of  her  husband.'^  The 
older  codes,  however,  regard  such  property  as  dotal 
property,  the  capital  of  which  is  preserved  for  the  wife, 
while  the  husband  has  the  use  of  the  same." 

•B.  C  §§  1366, 1371,  l^ntiq. 

*  Germany,  B.  G.,  f  1370;  Prmtim,  A.  L.  R.,  ii,  i,  §  317;  Saxony,  B.  G.,  §  1693; 
Lacerne,  Stat  Not.  26, 18S0,  art  12. 

^  Germany,  B.  G.,  $  1367;  Lucerne,  Stat.  Nov.  26, 1880,  art.  1 1 ;  ZOrich,  limited 
to  that  which  the  acquires  in  an  independent  occupation  or  industry,  but  includes 
cipital  as  well  as  profits  so  long  as  such  activity  is  continued,  P.  R.  G.,  $  6ai,  622; 
Switzeriand,  all  property  employed  in  business  become  separate  property,  Vorent* 
wmrf,  217. 

^*  Prusria,  A.  L.  R.,  ii,  i,  §  220;  if  business  is  transacted  entirely  with  her  sepa- 
fate  property,  the  income  will  have  the  same  character,  iHd,,  §  219;  Saxony,  B. 
G.,f  1668.  In  many  of  the  Swiss  cantons  the  husband  becomes  owner  of  the 
property  which  the  wife  acquires  by  her  personal  industry :  Glaris,  L.  B.,  ii,  art. 
173;  ZQrich,  so  far  as  it  is  not  acquired  in  an  independent  occupation,  P.  R.  G., 
1 593;  cf.  Lardy,  UgislaHans  Suisses,  pp.  8, 17, 27, 65, 175, 204, 277,  299, 303, 347. 
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§  27.  Administration  of  the  Wif^s  Property. 

The  husband  is  the  administrator  of  the  dotal  or  matri- 
monial property.  He  is  entitled  to  take  possession  of  it  and 
to  exercise  all  functions  connected  with  its  ordinary  admin- 
istration. To  this  extent,  there  is  general  agreement  among 
the  codes.  Marked  divergence  appears,  however,  respecting 
the  further  extension  of  his  powers,  and  particularly  with 
reference  to  his  right  to  dispose  of  the  property.  Many  of 
the  Swiss  cantons  emphasize  the  exclusive  rights  of  the  hus- 
band. In  some  cases  he  becomes  owner  of  the  wife's 
property  subject  to  the  obligation  to  return  its  value.*  In 
other  instances  he  is  given  an  absolute  right  of  disposing  of 
all  of  the  dotal  property  subject  to  the  same  liability.'  The 
wife  or  her  representatives  will  receive  the  value  of  the 
property  which  she  has  brought  into  the  marriage  without 
any  deduction  for  the  losses,  or  any  claim  to  a  share  in  the 
gains  which  have  accrued.' 

The  German  systems  and  the  Swiss  draft  code,  however, 
start  with  the  general  principle  that  the  wife's  property  shall 
be  kept  intact,  and  that  the  husband  shall  not  dispose  of  the 
substance  of  the  same  nor  bind  it  in  any  way  without  the  con- 
sent of  the  wife.*  The  rule  is  similar  to  that  which  governs 
the  relations  between  the  owner  and  usufructuary  in  an  ordi- 
nary usufruct.  This  principle,  however,  is  not  rigorously 
maintained  in  the  case  of  the  ordinary  usufructuary,  and  it  is 
naturally  modified  in  the  interests  of  the  marital  administra- 

Mif/^,  §  26, note  I. 

*  Claris,  L.  B.,  ii,  arts.  172,  177;  cf.  Lucerne,  Stat.  Nov.  26.  1880,  arts.  5-7; 
ljtjdy,UgislaHons  Suisses,pp,S,  17, 125, 176,  204,  217, 293,  303. 

'  Contra  in  Claris,  where  the  wife  is  entitled  to  profit  upon  sales  of  her  property. 
She  also  suffers  the  losses  in  such  cases  if  husband  proves  that  same  are  not  due 
to  his  fault.    L.  B.,  ii,  art.  177. 

*  Cermany,  B.  C,  §  1375 ;  Prussia,  A.  L.  R.,  ii,  i,  §  231  seq. ;  Saxony,  B.  C,  §f  660 
623;  Switz.,  Vorenhvurf,  27p, 
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tion.  So  far  as  immovables  are  concerned,  the  general  rule 
is  maintained  that  they  cannot  be  alienated  or  encumbered 
without  the  consent  of  the  wife.* 

It  is  with  respect  to  the  disposition  of  movables  that  the 
codes  begin  to  differ.  Some  accord  the  husband  the  general 
right  of  disposition,  limited,  of  course,  by  his  obligation  to 
restore  the  value  of  the  objects  alienated.*  Others  tend  to 
make  the  right  of  disposition  as  limited  as  that  possessed  by 
an  ordinary  usufructuary.^  Important  considerations  are 
connected  with  the  determination  of  this  matter.  The  free 
activity  of  the  husband  may  be  required  in  the  interests  of 
the  matrimonial  property.  The  interests  of  the  wife,  on  the 
other  hand,  may  necessitate  protection  against  the  acts  of 
the  husband  affecting  the  substance  of  such  property.  It  is 
undesirable,  moreover,  to  adopt  provisions  that  may  en- 
courage legal  proceedings  between  married  parties.  Finally, 
the  power  of  disposition  must  not  be  of  such  a  character  as 
to  deceive  third  parties. 

The  first  draft  of  the  German  code  placed  chief  stress 
upon  the  husband's  right  of  usufruct.  It  did  not  treat  his 
right  of  administration  as  a  personal  right  resulting  from  the 

*  Gennany,  B.  G.,  §  1375;  Pnwna,  A.  L.  R.,  ii,  i,  §  232;  Saxony,  B.  0.,  §  660; 
France,  C. C,  1428;  Lncerne,  Stat.  Nov.  26, 1880, art.  7;  Zurich,  P.  R. G.,  §  591 ; 
Switz.,  Vorentwurf^  230;  cf.  Lardy,  LigislaHons  Suisses,  pp.  39,  87,  278,  348. 

*  Prussia,  A.  L.  R.,  ii,  I,  §  247,  but  not  of  capital  invested  in  the  name  of  tht 
wife,  or  of  her  donor  or  testator,  idid,,  $  233;  France,  C.  C,  153 1,  1532;  Lucerne, 
if  by  ante-nuptial  contract  this  right  of  disposition  is  restricted,  the  titles  of  own- 
eithip  of  the  wife  must  be  publicly  registered,  Stat.  Nov.  26, 1880,  art.  6;  Zu- 
rich, P.  R.  G.,  §590;  ^^§592. 

^Saxony,  B.  G.,  §§  660,  1655, 1674,  1677;  Lardy,  Ugislations  Suisses,  p.  277. 
The  Swiss  draft  code  provides  that  the  husband  cannot  dispose,  without  the  wife's 
consent,  of  any  of  the  marital  property,  of  which  he  has  not  acquired  the  owner- 
ship. It  raises  a  presumption  of  the  consent  of  the  wife  for  the  benefit  of  inno- 
cent third  parties,  except  where  it  should  have  been  clear  to  every  one  that  the 
property  belongs  to  the  wife  (  Vorentwurf,  230).  If  husband  has  given  security 
for  the  movables  he  may  freely  dispose  of  the  same  {ibid,,  231). 


Digitized  by  VjOOQIC 


I04        PROPERTY  RELATIONS  OF  MARRIED  PARTIES     [104 

establishment  of  the  marriage  relation,  but  defined  it  inde- 
pendently and  limited  it  to  very  narrow  bounds.  Emphasis 
was  placed  upon  the  fact  that  he  was  the  administrator  of 
property  of  which  the  title  was  in  another  person.  Hence 
for  all  important  acts  of  administration  he  must  act  with  the 
authorization  of  such  party,  and  in  the  name  of  the  latter."  It 
was  expressly  provided  that  the  general  rules  governing  the 
administration  of  property  subjected  to  a  usufruct,  should 
apply  to  the  husband's  usufruct  in  the  matrimonial  property, 
except  where  the  code  provided  otherwise.*  So,  also,  his 
powers  of  disposition  were  limited  to  the  alienation  of  objects 
whose  use  in  general  consisted  in  their  consumption,**  and  to 
such  acts,  in  the  name  of  the  wife,  as  were  necessary  to  fulfill 
obligations  binding  upon  the  dotal  property."  For  all  other 
acts  of  disposition  he  must  have  the  authorization  of  the  wife 
to  act  in  her  name." 

These  provisions  of  the  draft  code  became  the  subject  of 
severe  criticism  on  the  part  of  those  who  conceived  that  the 
establishment  of  the  property  relations  between  husband  and 
wife,  upon  the  same  basis  as  that  existing  between  an  owner 
and  a  usufructuary,  was  contrary  to  the  true  conception  of 
the  conjugal  relationship.  They  insisted  that  the  husband's 
right  was  something  more  than  that  of  a  simple  usufruct- 
uary; that  his  right  of  administration  flowed  directly  from 
the  personal  relation  which  the  marriage  established,  and 
was  not  a  mere  incident  of  his  right  of  usufruct.  It  was 
argued  that  the  provisions  of  the  draft  code  would  tend  to 
the  detriment  of  the  matrimonial  property,  and  that  the 
right  of  either  party  to  maintain  judicial  proceedings  against 
the  other,  for  claims  arising  out  of  the  marital  administra- 

•I.  Eniwurf,  §f  1317-1325. 

*IHd,,  §  1292.  ^^IHd,,  §  1294. 

»/«i/,§i3i8.  "73t^Ji3i9. 
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tion,  would  lead  to  conflicts  between  the  husband  and  wife 
which  would  destroy  the  family  unity." 

These  arguments  had  weight,  and  in  the  later  drafts  and 
the  code  as  finally  adopted,  the  husband's  right  of  adminis- 
tration is  regarded  as  a  direct  outgrowth  of  the  matrimonial 
relationship.**  By  virtue  of  the  marriage  the  husband 
acquires  the  personal  right  of  administering  the  dotal  prop- 
erty, though  in  the  interests  of  the  wife,  this  general  right  is 
limited  by  important  exceptions,  A  middle  ground  is  taken 
between  the  two  extreme  views  respecting  the  husband's 
right  to  dispose  of  the  dotal  property.  The  positive  acts 
that  he  can  perform  without  the  consent  of  his  wife  include 
those  recognized  in  the  first  draft  code,  and  in  addition,  the 
right  to  dispose  of  money  and  other  consumable  objects. 
The  latter  include  things  whose  customary  use  is  exchange 
or  alienation,  e.  g.^  a  stock  of  goods,  as  well  as  those  whose 
customary  use  lies  in  their  consumption.'^  Moreover,  the 
husband  disposes  of  such  objects  in  his  own  name,  and  he 
can  legally  enforce  in  the  same  manner  all  rights  connected 
with  the  dotal  property."  If  the  matter  is  one  over  which 
he  can  dispose  without  the  assistance  of  his  wife,  the  judg- 
ment in  such  process  will  be  binding  upon  her.  On  the 
other  hand,  the  husband  is  not  permitted  to  dispose  of  other 
movables  without  the  consent  of  the  wife,"  but,  following  the 

"  Briihl,  ^  Die  ebeliche  Ntttzniessong,"  Arch,  f,  d.  civ,  Prax,^  toL  73,  p.  408 
uq,;  Gierke,  Entwurf,  pp.  409,  410,  412-414;  Mitteii,  '^  Bemerkungen  zum 
ebelicben  Guterrecht,"  Zeit,f,  d,  Privat,  u,  Sff,  Recht,^  toL  16,  pp.  545,  582. 

"II.  EfUwurf,  f§  1272-1293;  III.  Eniwurf,\%\itfi-\yn\  B.  G..J§I373- 
1394. 

u Germany,  B.  G.  ff  1376,  92;  cf,  Switz^  VorerUumrf,  229. 

>•  Germany,  B.  G.  §  1380. 

i^The  aecond  and  third  drafts  of  the  code  permitted  the  husband  to  collect 
non-interest  bearing  demands  without  the  consent  of  his  wife  (II.  Entwurf^ 
f  1275;  III.  Entwurff  f  1359),  bat  this  provision  was  stricken  out  in  the  final 
rerision. 
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practice  of  other  systems,  it  is  provided  that  such  consent 
may  be  supplied  by  the  court  when  it  is  refused  on  insuffi- 
cient grounds,  or  when  the  absence  or  illness  of  the  wife 
prevents  her  from  giving  her  consent.'*  Finally,  it  is  neces- 
sary to  note  that  the  personal  character  of  the  husband's 
right  of  administration  and  usufruct  is  emphasized  by  his 
inability  to  alienate  his  right  as  such." 

The  husband's  power  of  administration  is  protected 
against  interference  on  the  part  of  the  wife.  The  latter  has 
no  general  right  of  disposition  over  the  dotal  property.  She 
is  prevented  from  encumbering  or  otherwise  disposing  of 
the  same,  by  virtue  of  her  general  incapacity  to  contract 
without  the  marital  authorization,*®  or  in  those  systems 
which  recognize  the  general  contractual  capacity  of  married 
women,  by  positive  provisions  making  such  dispositions 
dependent  upon  the  consent  of  the  husband."  The  disposi- 
tions made  without  the  husband's  consent  are  ineffective  so 
far  as  regards  the  dotal  property,  but  they  may  be  binding 
upon  the  wife's  separate  propert>^ 

The  wife  is  not  entirely  excluded  from  acts  of  administra- 
tion or  disposition  over  the  dotal  property.  She  may  bind 
the  latter  within  the  sphere  of  her  activity  as  administrator 
of  the  domestic  affairs  of  the  household,"  or  in  an  inde- 
pendent business  which  she  carries  on  with  the  consent  of 
her    husband."     The    wife    does    not   require   the   marital 

'*  Germany,  B.  G.,  §  1379;  cf,  Pnutia,  A.  L.  R.  ii.  i,  §  299;  Saxony,  B.  G., 
§  1657. 

"  Germany,  B.  G.,  §  1408. 

^Ante,iZ' 

"Germany,  B.  G.,  §1395;  Prussia,  A.  L.  R.  iL  I,  §320;  Saxony,  B.  G., 
§  1638;  Switz.,  Vorentumrf,  232. 

"^«/^,  §8. 

^Anie,%6\  Germany,  B.  G.,  §1405;  Prussia,  A.  L.  R.  ii.  I,  §§  335-337; 
France,  C.  C,  220;  Lucerne,  Stat.  Nov.  26,  1880,  art.  17;  Ziiricb.  P.  R.  G.„ 
§§621,  622;  Glaris,  L.  B.  ii.,  art  175. 
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authorization  for  the  acceptance  or  rejection  of  gifts  or  suc- 
cessions which  fall  to  her,»*  or  for  the  carrying  on  of  certain 
judicial  processes  for  the  protection  of  her  rights."  Where 
other  acts  of  the  wife  are  necessary,  the  court  may  supply 
the  consent  of  the  husband  if  it  is  refused  without  sufficient 
reason.*  Such  acts  may  also  be  performed  by  the  wife  with- 
out the  consent  of  the  husband  where  the  latter  on  account 
of  illness  or  absence  is  prevented  from  manifesting  his  will 
and  there  is  risk  of  damage  from  delay .'^ 

The  property  which  is  reserved  for  the  wife  under  the 
system  of  marital  administration  and  usufruct,  is  subject  to 
the  same  rules  of  administration  as  obtain  for  the  wife's 
property,  in  general,  under  the  system  of  separate  property.** 

§28.  Liability  for  Debts. 

The  husband  enjoys  the  fruits  of  the  matrimonial  property 
and  he  is  accordingly  subject  to  the  obligations  of  a  usu- 
fructuary. As  such,  he  must  defray  the  costs  of  administra- 
tion, and  meet  the  public  and  private  obligations  which  are 
binding  upon  the  dotal  property.'  He  is  not  under  a  gen- 
eral obligation  to  answer  for  the  debts  of  his  wife,  his 
liability  being  connected  with  his  relation  to  the  matrimonial 
property  rather  than  his  personal  relation  to  his  wife.  The 
husband   is   under   a   personal   obligation   to    support  the 

*•  Germany,  B.  G.,  $  14065  contra,  Switz.,  Vbrenfumr/,  232. 

^  Gennany,  B.  G.,  $1407. 

"Germany,  B.  G.,  §  1402;  Saxony,  B.  G.,  §1644;  France,  C  C,  ai8,  219; 
Switz^  Vorentumrf,  232. 

"Germany,  B.  G.,  §1401;  Pmssia,  A.  L.  R.,  ii,  1,  §§202-204,  326,  327; 
Saxony,  B.  G.,  §  1643;  cf.  France,  C.  €.,  1427. 

"•/V»/,  §42. 

» Germany,  B.  G.,  §§  1383-1388;  Prussia,  A.  L.  R.,  ii,  i,  §  231 ;  Saxony,  B.  G., 
§660;  France,  C.  C,  1533;  Lucerne,  Stat.,  Nov.  26,  1880,  art  13;  Glaris,  L.  B., 
ii,  art.  1 76;  Switz.,  Vorenittmr/,  228,  232. 
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family/  and  he  may  be  liable  for  debts  which  the  wife  con- 
tracts for  this  purpose.' 

While  the  husband  is  under  no  general  liability  for  the 
debts  of  the  wife,  the  dotal  property,  of  which  he  has  the 
usufruct,  is  subject  to  such  charges.*  This  liability  does  not 
extend  to  obligations  arising  from  post-nuptial  contracts  of 
the  wife,  made  without  the  necessary  consent  of  the  hus- 
band,^ or  which  have  been  incurred  in  the  administration  of 
her  separate  property.*  The  creditors,  in  such  cases,  can 
hold  the  dotal  property,  during  the  continuance  of  the 
marital  usufruct,  only  to  the  extent  to  which  such  property 
has  been  enriched  by  the  act' 

As  between  the  married  parties,  compensation  is  due  from 
the  separate  property  to  the  dotal  property,  when  the  latter 
is  diminished  by  reason  of  the  payments  of  obligations  aris- 
ing from  torts  or  unlawful  acts  committed  by  the  wife.* 
The  same  is  true  when  the  wife's  expenses  in  a  judicial  pro- 

'  Germany,  B.  G.,  $  1389;  Prussia,  A.  L.  R.,  ii,  i,  §$  185  stq^  321;  Saxony, 
B.  G.,  §§  1634,  1635;  France,  C.  C,  1530;  Lnceme,  Stat,  Nov.  26,  1880,  art.  2; 
Glaris,  L.  B.,  ii,  arts.  169,  170. 

'  AnUt  %  8.  In  the  German  code  it  is  provided  that  the  wife  may  demand  that 
the  net  income  of  the  dotal  property,  so  far  as  it  may  be  necessary  for  the  support 
of  the  family,  shall  be  applied  to  that  purpose  without  regard  to  the  other  obliga- 
tions of  the  husband,  B.  G.,  $  1389;  cf.  Zttrich,  P.  R.  G.,  $  594. 

*  Germany,  B.  G.,  §  1411 ;  Prussia,  A.  L.  R.,  ii,  i,  §  338;  Saxony,  B.  G.,  §  1679; 
Glaris,  L.  B.,  ii,  art.  176;  Lucerne,  Stat.,  Nov.  26,  1880,  art  13;  Switz.,  VortnU 
«'«^/»  233.  235- 

^  Ante,  %  VI, 

*  Germany,  unless  they  arise  out  of  an  independent  business  which  she  carries 
on  with  husband's  consent,  B.  G.,  §§  1413, 1414;  Prussia,  A.  L.  R.,  ii,  i,  f  229; 
Saxony,  B.  G.,  §  1640. 

^Germany,  B.  G.,  §  1399;  Lucerne,  Stat,  Nov.  26, 1880,  art  13;  Glaris,  L.  B., 
ii,  art.  175. 

^Germany,  B.  G.,  §  1415;  Saxony,  B.  G.,  §  1680;  cf.  Prussia,  A.  L.  R.,  ii,  i, 
f§339»340. 
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ceeding  with  her  husband  are  defrayed  out  of  the  dotal 
property.* 

§  29.  Protection  of  the  Wife's  Property. 

In  addition  to  the  limitations  placed  upon  the  administra- 
tion of  the  husband,  the  legislations  generally  provide 
special  means  for  the  protection  of  the  property  rights  of 
the  married  woman.  The  presumption,  which  is  raised  in 
favor  of  creditors,  that  existing  movables  belong  to  the  hus- 
band/ may  be  rebutted  by  an  inventory.*  It  is  also  recog- 
nized that  the  wife  may  demand  that  the  husband  shall 
furnish  particular  security  for  the  property  of  which  he  has 
the  administration.'  While  the  states  generally  give  the  wife 
all  the  rights  of  an  ordinary  creditor  of  the  husband,  some 
legislations  go  further,  and  concede  her  a  right  of  registering 
a  mortgage  in  her  favor  over  the  immovables  of  the  hus- 
band/ or  accord  her  special  privileges  in  the  latter's  bank- 
ruptcy.*   Where  these  privileges  exist,  the  husband's  right 

*  Germany,  same  principle  applies  to  costs  of  legal  proceedings  in  general, 
B.  G.,  §  1416;  Saxony,  B.  G.,  $  1681. 

»  AnU,  f  5. 

'Germany,  B.  G.,  §  1372;  Glaris,  L.  B.,  ii,  art.  177;  Lucerne,  Stat., Nov.  26, 
1880,  arts.  8-10;  Zurich,  P.  R.  G.,  §604;  cf,  Prussia,  A.  L.  R.,  ii,  i,  §544; 
Saxony,  B.  G.,  §  1656;  Austria,  B.  G.,  §  1237;  France,  C.  C,  1532. 

'Only  when  her  rights  are  endangered :  Germany,  B.  G.,  §§  1 391-1393;  Pruuia, 
A.  L.  R.,  ii,  I,  §255;  Lucerne,  Stat.,  Nov.  26,  1880,  art  18;  at  any  time:  Zlirich, 
P.  R.  G.,  f  604  seq,;  Switz.,  VbretUwurf,  213. 

*  Prussia,  A.  L.  R.,  ii,  i,  §  254,  limited  to  one  year  from  beginning  of  husband's 
administration,  Stat  of  May  8,  1855,  G.  S.  S.,  p.  317;  Saxony,  B.  G.,  §  390;  cf, 
France,  C  C,  2135,  1540. 

^Glaris,  L.  B.,  ii,  art.  178;  Lucerne,  Stat.,  Nov.  26, 1880,  art  23;  ZOrich,  P.  R. 
G.,  §  611;  Lardy,  UgUlatiom  Suisses,  pp.  9,  27,  40,  66,  176,  217,  292,  303,  348. 
The  Swiss  federal  law  of  bankruptcy  places  the  wife,  where  her  privilege  is  recog- 
nized by  cantonal  law,  in  the  fourth  class  of  creditors,  but  the  privileged  share 
of  her  property  cannot  exceed  one-half,  Alexander,  Konk,'G,,  p.  307.  A  similar 
privilege,  recognized  in  Prussia  (A.  L.  R.,  ii,  i,  §  259;  Konk,  Ordnung,  %  80,  G. 
S.  S.,  1855,  p.  321),  was  abrogated  when  the  imperial  law  of  bankruptcy  was  in- 
troduced in  1877  {Konk.  Ordnuug,  §54,  R.  G.  Bl.,  pp.  351,  362). 
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of  administration  is  generally  quite  extensive,  and  the  ten- 
dency is  for  them  to  disappear  as  limitations  are  placed 
upon  the  husband's  power.  While  affording  adequate  pro- 
tection to  the  wife,  they  constitute  a  serious  detriment  to  the 
marital  administration  and  a  menace  to  the  interests  of  third 
parties. 

The  final  remedy,  which  the  wife  possesses  for  the  pro- 
tection of  her  property  interests,  is  her  right  to  demand  that 
the  marital  administration  and  usufruct  be  terminated.  In 
the  new  code  of  Germany,  this  power,  and  the  privilege  of 
demanding  security  when  her  rights  are  endangered,^  are 
made  more  efTective  by  the  fact  that  the  husband  is  under 
an  obligation  to  render  the  wife  a  statement  of  the  condition 
of  the  administration  of  the  dotal  property.' 

§  30.  Termination  of  the  Marital  Administration  and  Usu- 
fruct, 

{a)  As  the  Legal  Result  of  Bankruptcy. 

The  system  of  marital  administration  and  usufruct  does 
not  recognize  any  community  of  property  interests  between 
the  married  parties.  It  is  indeed  to  meet  the  matrimonial 
expenses  that  the  husband  has  the  use  of  the  wife's  prop- 
erty; but  in  case  he  falls  into  bankruptcy,  his  personal 
creditors  acquire  a  claim  upon  the  fruits  of  such  prop- 
erty and  may  thus  defeat  the  ends  for  which  it  was  estab- 
lished. Accordingly,  the  more  recent  legislations  recognize 
that  the  bankruptcy  of  the  husband  has  the  legal  effect  of 
terminating  his  administration  and  usufruct  of  the  dotal 
property.' 

^AnUt  note  3. 

*  Germany,  B.  G.,  §1374. 

^Germany,  B.  G.,  §  1419;  Switz.,  bankruptcy  of  either  party,  Voreniwurf,  197. 
Until  the  settlement  of  the  bankmptqr  or  satis&ction  of  creditors :  Lucerne,  Stat^ 
Not.  26,  i88o,  art  19;  ZOrich,  P.  R.  G.,  §613. 
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(b)  UpCHihi  Demand  of  the  Wife, 

The  existing  legislations  generally  agree  in  recognizing 
that  the  bankruptcy  of  the  husband  or  irregularities  in  his 
administration  of  the  dotal  property  justify  the  wife  in 
demanding  the  termination  of  the  marital  administration 
and  usufruct/  The  failure  of  the  husband  to  fulfill  his 
statutory  obligation  to  provide  for  the  support  of  the  family 
is  also  a  valid  ground  for  such  demand.^  The  fact  that  the 
husband  is  under  guardianship  has  also  been  recognized  by  the 
German  code  as  sufficient  ground  for  the  demand  for  a  ces- 
sation of  the  marital  administration  and  usufruct,  but  the  at- 
tainment of  full  capacity  by  the  husband  will  enable  him  to 
demand  the  restoration  of  his  marital  property  rights.^ 

The  legislations  do  not  recognize  that  the  husband  has  the 
right  to  demand  the  dissolution  of  the  matrimonial  property 
relations  where  the  marital  administration  and  usufruct 
obtain.^ 

(c)  By  Mutual  Agreement, 

Where  post-nuptial  marriage  agreements  are  not  prohib- 
ited, the  termination  of  the  marital  administration  and  usu- 
fruct may  be  brought  about  by  agreement  between  the  par- 
ties, subject  to  the  observance  of  such  formalities  as  the  law 
may  provide  to  safeguard  the  rights  of  third  parties.^ 

'Gennany,  B.  G.,  §  1418;  P^l88u^  A.  L.  R.,  ii,  i,  §  258:  France,  C  C,  1443; 
Claris,  L.  B.,  ii,  art  179;  Lucerne,  Stat,  Nov.  26,  1880,  art  18;  Ziirich,  P.  R.  G., 
f  594;  Switz.,  Vorentwurf  198.  In  Saxony,  the  wife  may  demand  that  the 
administration  shall  be  given  to  her.  This  will  not  affect  husband's  right  of 
usufruct,  B.  G.,  §f  1684,  1685;  ef  ante,  §  22,  notes  9,  10. 

»  Germany,  B.  G.,  §  1418;  Prussia,  A.  L.  R.,  ii,  I,  §§  256,  258;  Switz.,  Vorent- 
wurf  198;  Lucerne,  Stat,  Nov.  26,  1880,  art  19;  Ziirich,  P.  R.  G.,  §  594. 

*  B.  G.,  §$  1418,  1425;  ef.  Lucerne,  SUt.,  Nov.  26,  1880,  art  20,  Zurich,  P.  R. 
G^f  614. 

^Motive,  vol.  iv,  p.  294;  Prussia,  A.  L.  R.,  ii,  I,  §  25 1;  Saxony,  B. G.,  $  1686; 
France,  C  C,  1443;  contra,  Switz.,  Vorentwurf  199. 

*  Germany,  B.  G.,  §  1435;  Prussia,  A.  L.  R.,  ii,  i,  §§  251,  252;  Switz.,  Vorent- 
wurf, 195;  ef.  Saxony,  B.  G.,  $  1694. 
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(d)  By  the  DUsoluHon  of  the  Marriage, 

The  dissolution  of  the  marriage  by  the  death  of  one  of 
the  parties  or  by  decree  of  divorce  leads  regularly  to  a  ces- 
sation of  the  marital  administration  and  usufruct.^  No  pro- 
visions exist  for  a  continuation  of  the  property  relations 
between  the  surviving  married  party  and  the  common 
children. 

§31.  Effects  of  the  Termination  of  the  Marital  Adminis- 
tion  and  Usufruct. 

The  general  rule  is  that,  upon  the  termination  of  the  mari- 
tal administration  and  usufruct,  the  dotal  property  is  to  be 
immediately  returned  to  the  wife  or  her  representatives,  in 
accordance  with  the  regulations  governing  the  ordinary 
usufruct*  The  property,  so  far  as  it  still  exists,  is  to  be  re- 
turned," and  compensation  must  be  rendered  for  the  remain- 
der, except  where  it  has  been  destroyed  without  fault  on  the 
part  of  the  husband. 

The  codes  differ  with  respect  to  the  compensation  due  the 
husband  on  account  of  expenditures  which  he  has  incurred 
for  the  dotal  property,  over  and  above  those  which  he  is 
legally  obliged  to  sustain.  The  older  codes  require  that 
these  expenditures  shall  have  been  made  with  the  consent  of 
the  wife.3     If  the  husband  has  made  the  expenditure  with- 

^  Regarding  effects  of  judicial  separation,  see  antef  {  23,  (d).  Lucerne,  Stat.,. 
Nov.  26, 1880,  art.  19. 

1  Germany,  B.  G.,  §§  1421, 1423;  Prussia,  A.  L.  R.,  ii.  i,  §§  548 seg.;  SS9*^9'i  57^ 
5eq,\  585  seq,\  595  seq,',  interest  can  be  demanded  only  after  the  expiration  of 
the  first  quarter,  if  usufiruct  is  termhiated  by  death  of  either  party,  ibid,,  $  549; 
Saxony,  B.  G.,  §§  1688,  1689,  660;  Claris,  L.  B.,  ii,  art.  177;  Lucerne,  Stat.,  Not. 
26, 1880,  art.  21 ;  Ziiricb,  P.  R.  G.,  §  609. 

'  In  Prussia,  in  case  the  marital  usufruct  ceases  as  a  result  of  the  death  of  the 
>vife,  the  husband  had  an  election  between  returning  the  real  estate  or  its  ralue,. 
A.  L.R.,  ii,  I,  §5701/^. 

•  Prussia,  A.  L.  R.,  ii,  I,  §§  587,  588;  Saxony,  B.  G.,  §  1690. 
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out  the  consent  of  the  wife  or  the  authorization  of  the  court, 
he  will  be  treated  as  an  ordinary  usufructuary  and  entitled 
to  take  back  the  improvements  in  so  far  as  this  is  possible 
without  producing  alterations  in  the  previous  condition  of 
the  property .••  The  new  German  code  adopts  a  more  liberal 
attitude.  It  regards  the  husband,  where  he  was  justified  in 
considering  the  expenditure  necessary,  as  occupying  the 
same  position  as  one  acting  under  a  mandate,  and  as  such 
entitled  to  compensation.' 

If  the  conjugal  community  is  not  suspended  or  dissolved, 
the  matrimonial  property  relations  for  the  future  will  be 
r^ulated  by  the  system  of  separate  property.^ 

The  legislations  are  divided  regarding  the  eflfects  of  di- 
vorce upon  property  rights.  Some  do  not  accord  any  privi- 
lege to  the  innocent  party  aside  from  a  claim  to  support,^ 
while  others  recognize  the  right  to  demand  particular  com- 
pensation.^ Where  the  marriage  is  dissolved  as  a  result  of 
the  death  of  one  of  the  parties,  the  dotal  property  will  be 
returned  to  the  wife  or  go  over  to  her  estate  in  succession. 

^ProMuit  A.  L.  R.,  H,  I,  S586,  i,  21,  §§  124-131;  according  to  the  code  of 
Saxony  he  would  be  treated  as  one  acting  without  a  mandate  and  hence  entitled 
to  compensation  to  the  extent  to  which  the  property  was  enriched,  B.  G.,  §  1690; 
cf.  Loceme,  Stat,  Nov.  26,  1880,  art.  21. 

*  B.  C  J  1390;  cf,  iHd.t  §  670. 

^Germany,  B.  G.,  §  1426;  France,  C  C.  1443  seq,^  1449;  Lucerne,  Stat., Nov. 
26, 1880,  art  22;  Switz.,  Voretttiuurf,  197  seq,;  cotUra,  Prussia,  where  existing  sys- 
tem continues  with  the  wife  as  administratrix  and  usufructuary,  subject  to  the  same 
obligations  as  were  imposed  upon  the  husband,  A.  L.  R.,  ii,  i,  §§  258,  261  seq,\ 
cf.  Suony,  B.  G.,  §§  1684,  1685.  In  Zurich  the  dotal  property  will  be  adminis- 
tered under  control  of  the  court  of  guardians,  P.  R.  G.,  §  594. 

'^  Motive^  vol.  iv,  p.  228  seqr,  Germany,  B.  G.,  {§  1578-1585;  Saxony,  B.  G., 
J 1750. 

'Praisia,  A.  L.  R.,  ii,  i,  §  766  uq,\  France,  C  C,  299  seq,;  Lucerne,  SXmX^ 
Nov.  26,  1880,  art.  25;  Switz.,  Vorentwurf^  17a 
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DIVISION  in. 

SYSTEM  OP  DOWRY. 

§  32.  General  Character  of  the  Wife's  Property, 

The  general  principle  at  the  basis  of  the  system  of  dowry, 
as  it  is  defined  in  the  law  of  Justinian  and  in  modern  legis- 
lations, is  that  the  marriage,  as  such,  does  not  affect  the  legal 
proprietary  relations  of  the  parties.  Nevertheless,  the  es- 
tablishment of  the  conjugal  relation,  by  producing  certain 
eflfects  upon  the  personal  relations  of  the  parties,'  may  exer- 
cise an  influence  upon  their  property  rights.  Moreover,  the 
marriage  regularly  leads  to  other  legal  acts  that  result  in  the 
establishment  of  matrimonial  property  relations.  The  most 
important  of  these  acts  is  the  constitution  of  the  dowry  and 
the  establishment  of  certain  benefits  for  the  wife. 

The  early  Roman  law  of  dowry  was  subjected  to  profound 
modifications  as  a  result  of  juristic  and  legislative  activity. 
Modern  Roman  law,  however,  exhibits  distinct  traces  of  its 
development  from  the  primitive  system.  The  dowry  is  pri- 
marily a  contribution  which  the  wife,  or  some  one  acting  in 
her  interest,  makes  to  the  husband  to  assist  him  in  fulfilling 
his  obligation  of  supporting  the  expenses  of  the  matrimonial 
community."  In  the  second  place,  the  dowry  is  intended  as 
a  means  of  future  provision  for  the  wife,  and,  as  such,  is  to 
be  preserved  and  returned  to  her  upon  the  dissolution  of  the 
marriage.3  This  latter  characteristic  of  the  dowry  was  not 
recognized  in  the  older  Roman  law.  Custom  led  to  its 
gradual  introduction  and  establishment.  The  husband  in 
some  cases  was  bound  by  an  express  agreement  to  return 
the  dowry.     In  other  instances  the  wife  was  granted  an  actio 

*  Aoitrim,  B.  G.,  §  I3z8;  France,  C.  C,  1540;  Italy,  C  C,  1388;  La.,  C  C, 
2335- 
»/'^j/,  J36. 


Digitized  by  VjOOQIC 


1 1 5]  SYSTEMS  OF  INDIVIDUAL  PROPERTY  1 1 5 

ret  uxoricB^  under  which  the  husband,  while  not  bound  in 
law  to  return  the  dowry,  could  be  compelled  to  act  in  ac- 
cordance with  the  principles  of  equity  and  good  faith/  At 
a  later  period,  imperial  legislation  completed  the  develop- 
ment by  making  provision  for  the  preservation  of  the  dowry 
during  the  period  of  the  husband's  administration,  and  by 
enabling  the  wife  to  maintain  a  personal  action  against  the 
husband  for  the  return  of  the  same  or  to  sue  as  owner  of  the 
dotal  effects.5 

The  marriage  does  not  give  the  husband  a  right  to  de- 
mand a  dowry .^  The  latter  is  not  established  by  the  law  as 
in  the  system  of  marital  administration  and  usufruct.  The 
dotal  property,  under  the  system  of  dowry,  must  have  been 
given  or  promised  to  the  husband.^  The  legal  rules  govern 
the  dotal  relation  only  after  it  has  been  established  by  the 
act  of  the  parties  or  of  persons  acting  in  their  interest. 

While  the  dowry  was  not  an  essential  feature  of  the  marriage 
relation,  it  was,  nevertheless,  the  general  custom  during  the 
Roman  period,  for  the  woman  to  bring  her  husband  a  dos. 
An  unendowed  wife  was  apt  to  be  regarded  as  resting  under 
a  stigma,  an  attitude  which  obtains  to-day  in  some  European 
countries.  Thus,  the  Roman  law  and  some  European  sys- 
tems recognize  that  the  daughter  has  a  legal  right  to  demand 
a  dowry  from  her  father  or  parents.^ 

*  Sohm,  /«/.,  §  95.  *  See/<w/,  §§  33,  34. 

*  Windscheid,  PandekUn^  yoL  ii,  §  493;  Demburg,  Pandekien^  vol.  iii,  §  15. 

f  France,  C.  C,  1540,  1543;  Italy,  C  C,  1388,  1391;  Spain,  C.  C,  1336;  La., 
C  C,  2338;  Anstria,  B.  G.,  §§  I3i8  seq^  1225.  In  Austria,  under  the  influence 
of  the  German  principles  of  marital  administration  and  usufruct,  the  presumption 
obtains,  so  long  as  the  wife  does  not  contradict  it,  that  she  has  entrusted  her 
husband  with  the  administration  of  her  property,  and  in  this  case,  he  is  entitled 
to  the  fhnts  and  profits.  But  his  right  ceases  from  the  moment  the  wife  mani- 
Itsts  her  opposition.    IHd^  {{  1238,  1239. 

*Windscheid,  Pandekten,  toL  ii,  S493;  Demburg,  Pandikttn,  voL  iii,  { 15; 
Awtria,  B.  G.,  {  1220$  Spain,  C.  C,  1340;  cf.  Saxony,  B.  G.,  {  1661  seq^-  Ger- 
nsny,  B.  G.,  {  1620. 
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The  Roman  law  developed  side  by  side  with  the  dos^  the 
donatio  propter  nuptias,^  This  is  a  gift  from  the  husband  to 
the  wife,  intended  as  a  future  provision  for  the  latter  and  made 
to  take  effect  upon  the  dissolution  of  the  marriage.  The 
wife,  in  the  free  marriage  at  Roman  law»  had  only  a  distant 
limited  right  of  succession.'^  The  donatio  propter  nuptias 
was  a  settlement  which  mitigated  the  hardships  resulting 
from  the  law  of  succession  as  well  as  from  the  institution  of 
free  divorce.  The  Austrian  civil  code,  under  the  title  Wider- 
lagCy  regulates  a  similar  settlement  for  the  wife."  In  most 
of  the  modern  codes,  however,  there  is  no  special  definition, 
the  husband  being  permitted  to  make  gifts  to  the  wife,  in 
augmentation  of  her  dowry,  subject  to  the  rules  regulating 
donations  and  agreements  between  married  parties." 

All  of  the  property  of  the  wife,  including  the  proceeds  of 
her  personal  industry,  which  is  not  settled  as  part  of  her 
dowry,  is  her  separate  property  (paraphernalia),  and  is  in 
general  subject  to  the  provisions  which  regulate  the  wife's 
fortune  under  the  system  of  separate  property .'^ 

§  33.  Administration  of  the  Dowry. 

As  the  dowry  is  constituted  for  the  primary  purpose  of 
assisting  the  husband  in  sustaining  the  matrimonial  charges, 
its  administration  must  be  directed  to  this  end.  The  hus- 
band is  therefore  entitled  to  the  administration  of  the  dotal 
property.  The  extent  of  his  rights  in  this  respect  was  con- 
siderably limited  in  the  course  of  Roman  legal  development. 
In  the  earliest  period,  the  dos^  in  passing  into  the  possession 
of  the  husband,  acquired  much  the  same  legal  character  as 
the  other  property  of  a  woman  who  contracted  a  marriage 
which  brought   her  under  the  manus  mariti}     It  became 

•  Sohm,  Insty  §  96.  »•  Post,  §  45.  "  B.  G.,  §  1230. 

"  AnUy  {§  3,  5.  »  Contra,  Spain,  C.  C,  1385;  cf.poity  §  42. 

^^M/lf,  §25. 
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the  property  of  the  husband,  and  he  disposed  of  it  as  freely 
as  he  did  of  his  other  property.  The  measures,  referred  to  in 
the  preceding  section,  which  compelled  the  restitution  of  the 
dowry,  did  not  affect  the  husband's  power  of  disposition  dur- 
ing the  marriage.  At  the  outset,  they  conferred  upon  the 
wife  a  right  of  action  against  the  husband  alone,  and  hence 
did  not  bind  the  dotal  property  in  the  hands  of  third 
parties. 

The  first  limitation  upon  the  husband's  powers  of  disposi- 
tion occurred  in  the  legislation  of  Augustus.  The  lex  Julia 
de  adulteriis,  prohibited  the  husband  from  alienating  or  en- 
cumbering certain  dotal  immovables.'  The  legislation  of 
Justinian  completed  the  development  by  extending  the  lim- 
itation to  all  dotal  immovables  3  and  by  giving  the  wife  other 
substantial  remedies  for  the  protection  of  her  property 
rights.-* 

In  strict  form  the  husband  still  remains  owner  of  the 
dotal  effects,  but  it  is  a  form  that  is  deprived  of  all  sub- 
stance by  positive  exceptions  and  limitations.  He  retains 
the  right  of  administration,  but  cannot  alienate  nor  encumber 
any  dotal  immovable.  For  the  further  protection  of  the 
wife,  and  to  guard  her  from  the  undue  influence  of  the  hus- 
band, such  dispositions  are  considered  invalid  even  if  made 
with  her  consent.^  Moreover,  the  wife,  in  addition  to  her 
personal  claim  against  the  husband,  is  given  the  right  to  sue 
as  owner  for  the  return  of  the  dowry .^  As  such  she  can 
vindicate  her  immovables,  but,  with  respect  to  movables, 
the  right  is  limited  to  those  which  have  not  been  alienated 
by  the  husband.  Justinian's  law,  in  fact,  makes  the  wife  the 
owner  of  the  dowry,  but  binds  her  by  the  valid  acts  of  her 

'  Bechmaim,  Dotatreeht^  toI.  ii,  p.  445  uq. 

•OkL,  5, 13, 15;  Not.,  61.  *See>wi;j34, 

*Cod.,  5,  13, 15;  Not.,  61. 

'Cod,  5f  I3>  30;  Bechmann,  Dotatrechtf  toI.  ii,  p.  468  stq. 
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marital  administrator.  The  latter  is  in  reality  a  mere 
usufructuary,  but  in  accordance  with  the  old  theory,  he  is 
regarded,  pending  the  wife's  action  for  the  restitution  of  her 
dowry,  as  the  formal  owner,  whose  activity  is  subjected  to 
extensive  limitations. 

In  the  modem  codes,  the  fictitious  elements  have  largely 
disappeared.  The  general  principle  with  which  all  of  the 
systems  start  is  that  the  husband  is  the  administrator  of  the 
dowry,  while  the  wife  is  the  owner  of  the  dotal  eflfects.^  The 
husband  may  and  should  exercise  all  of  those  acts  of  ad- 
ministration which  an  ordinary  usufructuary  has  the  right 
and  obligation  of  undertaking.  In  accordance  with  the  gen- 
eral principles  governing  usufruct,  he  becomes  owner  of  that 
part  of  the  dotal  property  which  consists  in  money,  nego- 
tiable instruments  or  other  fungible  things,  while  the  wife 
has  only  a  personal  claim  for  the  restoration  of  the  value  of 
these  objects.  The  same  result  follows  where  movables  are 
settled  in  dowry  at  a  fixed  estimate,  unless  it  is  expressly 
stipulated  that  the  valuation  is  not  intended  to  effect  a  sale 
of  the  property.^  On  the  other  hand,  the  valuation  of  dotal 
immovables  will  not  be  held  to  transfer  title  to  the  husband 
unless  the  sale  is  proven.' 

To  the  extent  that  the  husband  does  not  become  owner 
of  the  dowry,  he  does  not  possess  the  right  to  alienate  or 
encumber  the  dotal  effects.  The  codes  diflTer  respecting  dis- 
positions  aflfecting  such    property.      Some,   following  the 

^  Austria,  B.G.,§§  1227,  1228;  France,  C.C,  1549, 1551  seq.,  1560, 1561;  Italy, 
C.  C,  1399,  1401  seq.,  1407;  Spain,  C.C.,  1346,  1357;  La.,  C.  C,  2350. 

"  France.  C.  C,  1551 ;  Italy,  C.  C,  1401 ;  La.,  C.  C,  2354.  In  Austria  (B.  G., 
§  122S),  and  Spain  (C.  C,  1346),  the  burden  of  proof  is  upon  the  husband  and 
those  claiming  under  him  to  show  that  the  sa\e  was  made. 

'Austria,  B.  G.,  §  1228;  Spain,  C.  C,  1346;  by  express  declaration:  France, 
C  C,  1552;  Italy,  C.  C,  1402;  in  Louisiana,  they  will  not  pass  into  the  owner- 
ship of  the  husband  even  if  an  express  agreement  has  been  made,  C.  C,  2355. 
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Roman  law^  make  a  distinction  between  dotal  movables  and 
immovables.  The  mortgage  or  alienation  of  the  latter  is  in 
general  invalid,  even  if  the  wife  gives  her  consent  or  joins 
in  the  act.'**  This  rule  has  been  influenced  by  the  fear  that 
the  wife  will  suffer  from  the  undue  influence  of  the  husband, 
as  well  as  by  the  desire  to  keep  the  land  intact  for  the  benefit 
of  the  family.  The  provisions  do  not  however  constitute  an 
absolute  prohibition  upon  the  alienation  of  dotal  immov- 
ables. Certain  exceptions  are  recognized  on  the  ground  of 
necessity  or  evident  utility,"  and  also  where  such  disposi- 
tions have  been  permitted  by  the  contract  of  marriage." 

The  Austrian  and  Spanish  codes  do  not  follow  the  Roman 
rule.  In  the  former,  there  are  no  limitations  upon  the  married 
woman's  capacity  of  disposition,  and,  in  accordance  with  the 
general  principle,'^  it  appears  that  she  can  freely  alienate  the 
dotal  efTects  without  the  consent  of  her  husband,  subject  al- 
ways to  his  right  of  administration  and  usufruct  during  the 
marriage.  In  Spain,  the  wife,  with  the  consent  of  her  hus- 
band, may  alienate  or  mortgage  the  dotal  effects  of  which 
she  has  the  ownership.'* 

The  codes  which  distinguish  between  the  disposition  of 

»  France,  C.  C,  1554;  Italy,  C  C,  1405;  La.,  C.  C,  2357. 

"They  may  be  alienated:  With  wife's  consent  to  endow  children  (France, 
C  C,  1555, 1556;  La.,  C.  C,  3358, 2359),  or  to  make  exchange  for  another  immor- 
able  after  official  appraisement  (France,  C.  C,  1559) ;  with  authorization  of  court 
for  support  of  family,  to  release  either  party  from  prison,  pay  ante-nnptoal  debts  of 
wife  or  party  settling  dower,  make  necessary  repairs  to  dotal  immovables,  or  affect 
necessary  partition  of  property  held  in  coparcenary  (France,  C.  C,  1558;  La., 
C.  C,  2361,  2362).  The  Italian  code  makes  a  general  exception  where  husband 
and  wife  consent  and  the  court  authorizes  act  upon  ground  of  necessity  or  evident 
utility,  C.  C,  1405. 

^'  France,  C.  C,  1557;  Italy,  C.  C,  1404;  La.,  but  value  must  be  reinvested  in 
other  immovables,  C.  C,  2360;  cf.  iHd,,  2355. 

".4»/^,§§2,3. 

*'  C.  C,  1361.  If  wife  is  a  minor,  the  intervention  of  party  from  whom  dowry 
proceeds  and  the  consent  of  the  court  are  necessary. 
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dotal  movables  and  immovables  do  not  contain  any  special 
provisions  respecting  the  alienation  of  the  former.  They 
can,  accordingly,  be  disposed  of  by  the  wife,  subject  to  the 
marital  authorization  which  is  required  for  such  acts  under 
these  systems/5 

§  34.  Protection  of  the  Dowry. 

Notwithstanding  the  limitations  placed  upon  the  hus- 
band's right  of  administration,  the  wife  is  generally  accorded 
extensive  privileges  by  way  of  further  security  for  her  dotal 
eflfects.  An  explanation  of  this  attitude  is  to  be  found  in 
the  Roman  law,  which,  while  developing  the  substantial 
proprietary  rights  of  the  wife,  continued  the  formal  owner- 
ship of  the  husband.  Moreover,  the  husband,  at  Roman 
law,  had  the  power  to  alienate  dotal  movables.  Accord- 
ingly the  law  of  Justinian  gave  the  wife  a  privileged  legal 
mortgage  which  extended,  independently  of  registration, 
over  all  of  the  husband's  property.'  Under  the  modem 
codes,  the  wife  is  unable  to  revoke  any  alienation  until  after 
the  dissolution  of  the  marriage.*  And  while  it  is  expressly 
provided  that  dotal  immovables  shall  be  imprescriptible  dur- 
ing the  marriage,^  this  does  not  seem  to  be  the  rule  respecting 
movables.  Finally,  it  is  considered  necessary  to  protect  the 
wife's  interest  in  the  estimated  dowry,  and  in  that  which,  by 
reason  of  its  general  character,  passes  into  the  ownership  of 
the  husband. 

The  legal  mortgage  of  the  wife  for  the  protection  of  her 
dowry  is  recognized  by  the  French  and  Italian  codes.  By 
virtue  of  this  mortgage,  the  wife  acquires  a  statutory  lien 

^Cod.,  5,  13,  i;  Inst,  4,  6,  29;  Windscheid,  Pandektin,  vol.  i,  {246,  vol.  U, 
S503. 
« France,  C.  C,  1560;  Italy,  C.  C,  1407;  La.,  C.  C,  2363. 
»  France,  C.  C,  1561 ;  La.,  C.  C,  2364, 3524. 
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over  all  the  hnmovables  possessed  by  the  husband/  Such 
encumbrance  obtains  by  operation  of  law  and  does  not  re- 
quire public  inscription  for  its  validity.  Provisions  exist  for 
restricting  or  barring  such  lien,  but  all  such  measures  de- 
pend upon  the  express  or  implied  consent  of  the  wife,  and 
judicial  or  other  formalities  must  generally  be  observed.* 

In  Spain  and  Louisiana,  the  privilege  of  the  wife  is  re- 
stricted to  the  right  to  have  a  mortgage  recorded  over  the 
husband's  property  to  secure  her  dowry .^  In  Austria,  the 
wife  is  given  no  particular  security  by  way  of  mortgage,  but 
it  is  provided  that  the  one  who  gives  the  dowry  may  demand 
suitable  security,  and,  where  the  woman  is  under  guardian- 
ship, the  guardian  can  not  dispense  with  such  security  except 
with  consent  of  the  court.^ 

All  of  the  states  recognize  that,  under  certain  conditions, 
the  wife  may  demand  that  the  husband  shall  be  deprived  of 
the  administration  of  the  dowry. 

§  35-  Separation  of  Property. 

The  same  conditions  which  lead  to  a  separation  of  prop- 
erty under  community  systems  will  generally  bring  about  the 
separation  of  the  dowry  from  the  property  of  which  the  hus- 
band has  the  administration.'  In  no  case,  however,  do  the 
modem  codes  recognize  that  separation  of  property  is  the 

*  France,  C  C,  21 31,  2135;  Italy,  C  C,  1969. 

*  France,  C  C,  2140,  2144,  2193  seq,;  Italy,  C  C,  1969. 

*  Spain,  C  C,  1349  seq»;  where  mortgage  over  husband's  property  is  inade- 
qoate  to  cover  value  of  stocks,  bonds,  etc.,  held  in  dowry,  the  titles  of  ownership 
must  be  publicly  recorded,  UntL^  1355;  Lft*>  C.  C,  2376,  2377,  3252,  3254;  the 
wile  has  also  a  privil^e  over  ordinary  creditors,  in  the  husband's  movables,  ibid, 

'B.G.,Ji245- 
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legal  result  of  the  bankruptcy  of  the  husband."  The  neces- 
sity for  such  result  does  not  exist  under  this  system  as  it 
does  under  the  system  of  marital  administration  and  usu- 
fruct, or  even  of  community.  The  privileges  which  the  wife 
enjoys  will  enable  her  to  protect  the  dowry  and  preserve  its 
fruits  for  the  use  of  the  family. 

The  separation  of  property  may  be  demanded  by  the  wife 
and  decreed  by  the  court  upon  the  same  grounds  as  would 
justify  such  action  if  community  of  property  obtained  be- 
tween the  married  parties.3  In  Austria,  the  separation  may 
be  the  result  of  mutual  agreement,  but  the  principle  of  the 
invalidity  of  post-nuptial  agreements  forbids  this  in  the  other 
countries.* 

The  dissolution  of  the  marriage  by  death  or  divorce  gives 
ground  for  the  separation  of  the  dowry  from  the  property  of 
the  husband.  In  some  cases,  as  is  generally  true  of  com- 
munity systems,  the  judicial  separation  of  the  parties  will 
produce  the  same  result.^  In  others,  however,  it  confers 
only  a  right  to  demand  such  separation.^ 

§  36.  Restitution  of  the  Dowry, 

The  rule  of  Roman  law,  which  was  derived  from  the  old 
equitable  actio  rei  uxoricSy^  was  based  upon  the  principle  that 

'  In  Austria,  while  bankruptcy  diasolves  the  community  of  goods,  it  will  not 
bring  about  the  separation  of  property  where  dowry  exists.  It  does  not  even 
justify  a  demand  for  the  restitution  of  the  dowry,  but  only  a  claim  to  the  security 
for  the  future,  and,  under  certain  conditions,  to  the  enjoyment  of  the  dowry, 
B.  G.,  §§1260,  1261. 

»  France,  C.  C,  1563;  Italy,  C.  C,  1448  ieq,;  Spain,  C.  C,  1365;  La.,  C  C, 
2425  seq, 

^Ante,  §  3;  Austria,  B.  G.,  §  1263. 

*  Spain,  where  husband  is  guilty  party,  C.  C,  73;  La.,  C.  C,  155;  cf,  Austria^ 
B.  G.,  §  1264. 

'  Italy,  C.  C,  141 8;  Austria,  the  innocent  party  may  resist  demand,  B.  G.,  % 
1264. 

iSee,  a«/f,  §32. 
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it  would  be  unjust  to  require  the  husband  to  return  immediately 
after  separation  the  full  amount  of  the  dowry.  The  husband 
had  the  right  to  alienate  movables,  and  where  he  had  invested 
the  capital  resulting  from  such  disposition,  as  well  as  from 
other  dotal  funds,  it  might  entail  considerable  sacrifice  if  he 
were  obliged  to  call  in  the  same  without  delay.  Hence  he 
was  allowed  one  year  within  which  to  make  such  restitution.* 
As  he  was  not  permitted  to  alienate  immovables,  these  were 
to  be  returned  at  once. 

The  modem  codes  have  been  influenced  by  this  rule. 
That  part  of  the  dowry  of  which  the  ownership  remains  in 
the  wife,  must  be  restored  at  once.3  The  remainder,  includ- 
ing the  value  of  fungible  goods  and  of  those  objects  that 
have  been  estimated  and  sold  to  the  husband,  need  not  be 
returned  until  the  expiration  of  one  year  thereafter.*  The 
husband  is  not  held  for  the  deterioration  or  destruction  of 
dotal  effects  of  which  the  wife  retains  the  ownership,  unless 
the  damage  has  occurred  through  his  fault.^ 

If  the  separation  of  goods  is  not  accompanied  by  a  disso- 
lution of  the  marriage,  the  general  rules  governing  the  sys- 
tem of  separate  property  come  into  operation.^ 

Following  the  Roman  law,^  the  modern  codes  have  partic- 
ular regulations  respecting  the  restitution  of  the  dowry  in 
case  the  separation  of   property  is   the  result   of   divorce. 

'WindBcheid,  Pandekten,  vol.  ii,§502;  the  earlier  rule  gave  him  a  longer 
period,  ibid,,  §  502,  note  I. 

•France,  C  C,  1564;  Italy,  C.  C,  1409;  Spain,  C.  C,  1369;  La.,  C.  C,  2367, 
2368. 

♦France,  C  C,  1565;  Italy,  C.  C,  1410;  Spain,  C.  C,  1370;  La.,  C.  C,  2367, 
2368. 

*  France,  C  C,  1566,  1567;  Italy,  C.  C,  141 1,  1412;  Spain,  C.  C,  1375. 

*  France,  C  C,  1563,  1448  seq,;  Italy,  but  the  goods  retain  the  dotal  character 
and  must  be  employed  with  authorization  of  the  courty  C.  C,  1423,  1424;  Spain, 
C  C,  1443;  !-»•»  C.  C,  2430,  2434,  243S;  ^/'  Austria,  B.  G.,  §§  1263,  1264, 1237. 

^Sohm, /!»/.,§  97. 


Digitized  by  VjOOQIC 


1 24        PROPER  TV  RELA  TIONS  OF  MARRIED  PAR  TIES     [  1 24 

The  innocent  party  retains  while  the  guilty  party  loses 
all  of  the  advantages  conferred  by  the  other.®  If  the 
dissolution  of  the  marriage  results  from  the  death  of 
the  wife,  her  dowry  falls  into  her  succession,  which  is  en- 
titled to  the  profits  of  the  same  from  the  day  of  the  dissolu- 
tion. If  the  death  of  the  husband  causes  the  dissolution,  it 
is  generally  recognized  that  the  wife  may  elect  between  the 
profits  of  her  dowry  during  the  year  of  mourning  and  ali- 
mentary support  from  the  husband's  succession  for  the  same 
period.' 

DIVISION  IV. 
SYSTEM  OF  SEPARATE  PROPERTY. 

§  37.  Development  of  the  System. 

The  system  of  separate  property  interests  between  the 
husband  and  the  wife  obtains  as  a  statutory  or  contractual 
system  in  the  legislations  of  practically  all  of  the  important 
civilized  states.'  In  the  majority  of  the  legislations  it  is  de- 
fined as  a  distinct  system,  and  where  this  is  not  the  case,  the 
definition  of  paraphernal  or  reserved  property  (  Vorbehaltsgut^ 
Hens  reserves)  y  provides  regulations  which  may  readily 
lead  to  the  establishment  of  such  a  regime.  While  the  sys- 
tem is  defined  in  most  of  the  Continental  codes,  it  is  prob- 
able that  it  was  not  framed  in  any  of  them,  with  the  excep- 
tion of  the  civil  code  of  Russia,  the  new  code  of  Germany, 
and  the  draft  code  of  Switzerland,  with  any  expectation  of 
its  extensive  application.'     Primarily,  it  was  intended  to  take 

•France,  C  C,  299,  300;  Italy,  C.  C,  156;  Spain,  C  C,  73;  La.,  C.  C,  155; 
In  Austria,  the  innocent  party  may  demand  the  continuation  or  abrogation  of  the 
marriage  agreements,  B.  G.,  §  1264. 

•France,  C.  C,  1570;  Italy,  C  C,  141 5;  Spain,  C  C,  1379;  La.,  C  C,  2374. 

^  QC,  table,  ante,  (13. 

•The  Norwegian  statute  of  June  29, 1888  {An.  itran^  vol.  18,  p.  762  seq,), 
shows  distinct  traces  of  an  attempt  to  introduce  separate  property  as  the  statu- 
tory system. 
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effect  when  the  statutory  system  was  set  aside  by  operation 
of  law  or  judicial  decree.  In  England  and  the  United 
States,  on  the  contrary,  it  has  become  the  regular  statutory 
system. 

The  movement  which  has  resulted  in  the  substitution  of 
the  system  of  separate  property  for  the  English  common 
law  system  of  exclusive  rights  of  the  husband,  covers  a 
period  of  a  little  more  than  the  latter  half  of  the  nineteenth 
century.  It  will  be  necessary  to  consider  only  the  general 
character  of  the  development  in  order  to  indicate  the  pres- 
ent conditions  and  tendencies  of  legislation  in  the  field  of 
matrimonial  property  relations. 

The  essential  features  of  the  English  common  law  system 
have  been  indicated.^  Whatever  may  have  been  the  influ- 
ences which  affected  and  determined  its  development,  it  was 
a  system  based  fundamentally  upon  the  principle  of  the  su- 
periority of  the  man  as  the  head  of  the  family.  It  was  quite 
natural  that  the  recognition  of  the  independent  existence  of 
the  wife  should  come  first  from  the  customary  rather  than  from 
the  statutory  sources  of  legislation.  The  English  Court  of 
Chancery  was  an  organ  for  realizing  social  demands  to 
which  the  conservatism  of  the  legislators  failed  to  respond. 

As  soon  as  personal  property  began  to  assume  import- 
ance, the  inequitable  character  of  the  common  law  system 
became  manifest.  At  an  early  date  the  Court  of  Chancery 
recognized  the  wife's  equity  to  a  settlement  out  of  her  per- 
sonal property  which  the  husband  had  the  legal  right  of 
reducing  to  his  possession  and  ownership.  This  was  a  pure 
and  simple  act  of  legislation  clothed  under  the  forms  of  judi- 
cial fiction.  It  was  not  a  principle  that  applied  to  all  of  the 
wife's  personal  property.  The  courts  of  common  law  would 
not  enforce  it  with  respect  to  personal  property  of  the  wife 
which  came  under  their  jurisdiction.     In  the  beginning,  it 

^AnU,%ZS. 
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was  only  where  the  husband  found  it  necessary  to  appeal  to 
the  Court  of  Chancery,  in  order  to  gain  possession  of  his 
wife's  personal  property,  i.  e.,  where  the  question  involved 
came  under  the  peculiar  jurisdiction  of  such  court,  that  the 
rule  came  into  operation.  The  court  said  in  effect:  "  You 
have  the  legal  right  to  this  property,  but  you  are  asking  the 
assistance  of  a  court  whose  essential  function  is  the  enforce- 
ment of  equitable  principles.  It  is  a  fundamental  maxim 
that  he  who  claims  equity  must  do  equity.  It  is  unjust  (un- 
righteous) and  inequitable  for  you  to  take  all  of  the  property 
of  the  wife  and  thus  leave  her  without  any  means  of  support, 
except  such  as  you  are  willing  to  accord  her.  Hence,  be- 
fore we  will  give  you  possession  of  this  property,  you  must 
settle  a  portion  of  the  same  upon  your  wife." 

Beginning  with  the  wife's  equity  to  a  settlement,  the  Court 
of  Chancery  gradually  developed  a  system  of  separate  prop- 
erty rights  for  the  married  woman,  which  it  enforced,  regard- 
less of  whether  such  rights  were  settled  upon  the  wife  by 
judicial  decree,  by  act  of  the  husband  or  by  the  intervention 
of  a  third  party.  It  was  sufficient  if  there  was  a  clear  inten- 
tion to  set  aside  the  property  for  the  separate  use  of  the 
wife.  In  such  an  event,  the  Court  of  Chancery  gave  the 
property  the  character  of  a  trust  estate,  and  enforced  the  ex- 
ecution of  the  trust  for  the  benefit  of  the  wife.  The  estate 
assumed  the  character  of  the  separate  property,  which  is  re- 
served under  the  system  of  marital  administration  and  usu- 
fruct, for  the  use  and  profit  of  the  wife.^  The  husband's 
common  law  rights  were  excluded,  and  the  property  was  ad- 
ministered by  the  wife  directly,  or  through  the  agency  of  a 
trustee,  for  her  benefit. 

This  system  gave  efficient  relief  to  those  who  were  en- 
abled to  seek  the  assistance  of  the  lawyers  and  the  courts. 
But  only  the   more  wealthy  and   intelligent  classes  could 

«Wii/#,  {36. 
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avail  themselves  of  such  a  remedy.  In  those  cases  where 
the  rule  was  apt  to  work  the  severest  hardships,  as  in  the 
case  of  women  dependent  upon  the  proceeds  of  their  per- 
sonal activity,  the  situation  was  quite  similar  to  that  which 
may  arise  under  community  systems,  where  the  sole  protec- 
tion of  the  wife  is  her  right  to  demand  separation  of  prop- 
erty.5  The  expense  and  complex  character  of  the  proced- 
ure precluded  its  application  to  such  cases.  Moreover,  mat- 
rimonial propert)"  rights  which  cannot  be  enjoyed  without 
recourse  to  legal  formalities  and  judicial  procedure  must  al- 
ways be  limited  in  the  extent  of  their  use  and  enjoyment. 
In  the  great  majority  of  cases,  parties  on  the  eve  of  matri- 
mony will  scout  the  idea  of  the  possible  necessity  of  meas- 
ures of  security  against  each  other.  An  equitable  legal 
definition  of  property  rights  is  hence  essential,  not  only  for 
the  regulation  of  the  relations  in  the  normal  marriage,  but 
also  for  the  protection  of  those  who  come  to  grief  as  a  re- 
sult of  misplaced  confidence.  It  does  not  necessarily  follow 
that  in  the  normal  marriage  the  actual  conditions  of  the  ad- 
ministration and  enjoyment  of  property  will  conform  to  the 
statutory  system.  Under  separate  property  systems  the 
wife  will  frequently  entrust  her  property  to  her  husband.^ 
The  existence  of  legal  rules,  of  which  advantage  may  be 
taken  at  any  time,  will,  however,  be  a  guarantee  of  the 
preservation  of  equitable  relations  between  the  parties. 

The  operation  of  the  English  system,  even  after  the  estab- 
lishment of  the  married  woman's  equitable  separate  estate, 
revealed  its  radical  defects.  The  wife,  however  extensive 
the  property  which  she  has  brought  to  the  husband,  has  no 
legal  claim  to  be  heard  in  the  matter  of  its  disposition  or  en- 

*  It  has  been  declared  tbat  it  it  the  CMtom  in  Rnatia  for  married  parties  to 
hold  mnd  enjoy  their  goods  in  common  (Lehr,  Draii  Rutse,  pp.  17, 41).  Fracti* 
cafly  the  tame  condition  may  be^found  in  many  American  families. 


Digitized  by  VjOOQIC 


128        PROPERTY  RBLA  TIONS  OF  MARRIED  PARTIES       1 28 

joyment.  However  industrious  and  economical  she  may  be, 
she  can  not  claim  the  fruits  of  her  activity,  or  the  results  of 
her  savings.  The  husband,  however  extravagant,  dissipated 
or  worthless,  has  a  legal  right  to  all  the  acquisitions  which 
proceed  from  the  personal  industry  of  the  wife.  This  right, 
moreover,  is  not  personal  to  the  husband,  but  may  be  taken 
advantage  of  by  his  creditors. 

It  was  under  the  influence  of  these  conditions  that  the 
movement  arose  during  the  early  part  of  the  nineteenth  cen- 
tury for  a  statutory  definition  of  the  married  woman's  sep- 
arate property  rights.  This  movement,  produced  its  first  re- 
sults in  America,  in  acts  according  the  wife  certain  rights  of 
ndependent  legal  activity  in  case  she  has  been  deserted  by 
her  husband.7  These  were  followed  by  statutes  recognizing 
her  separate  rights  in  particular  classes  of  property,  such  as 
in  life  insurance  policies,  deposits  in  savings  banks,  etc.^  and 
exempting  such  property  from  the  husband's  disposition 
and  from  liability  for  his  debts. 

About  the  middle  of  the  century  statutes  appeared  which 
accord  the  character  of  separate  property  to  the  entire  for- 
tune which  the  wife  possessed  at  the  time  the  marriage  was 
contracted.  From  this  period,  the  movement  became  gen- 
eral throughout  the  United  States,  one  statute  being  soon 
supplanted  by  another  affording  greater  privileges  to  the 
married  woman.  So  earnest  were  the  advocates  of  the  re- 
form that  in  many  states,  by  bringing  the  question  before 
the  legislatures  or  constitutional  conventions,  they  succeeded 
in  having  clauses  inserted  in  the  body  of  the  organic  law 
making  it  mandatory  upon  the  legislative  body  to  provide  a 
system  of  separate  property  rights  for  married  women  or  to 

^  Cf,  proposal  in  France  to  give  the  wife  in  case  ol  husband's  misconduct,  a 
right  to  control  the  proceeds  of  her  labor,  anU^  §  18. 

'  *  Cf,  recent  similar  acts  in  France  and  proposal  in  Belgium,  ante^  §  18,  notes 
9.  10;  Norway,  Stat.,  June  29, 1888,  art.  ao. 
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exempt  their  property  from  the  husband's  disposition  or 
from  liability  for  his  debts.^ 

The  legislation  in  the  diflferent  states  has  been  influenced 
by  the  earlier  statutes,  but  while  there  is  substantial  agreement 
as  to  general  purpose,  the  details  are  not  worked  out  har- 
moniously. Some  of  the  states  have  gone  much  further  than 
others.  In  many  instances  the  acts  have  been  passed  with* 
out  due  consideration  of  the  consequences  that  would  results 
and  it  has  frequently  happened  that  the  legislature,  in  ac- 
cording the  wife  free  activity,  has  failed  to  repeal  rules  which 
conceded  privileges  to  her  on  account  of  her  incapacity  of 
acting.'**  While  the  principle  of  separate  property  interests 
has  been  definitely  accepted  in  practically  all  of  the  states 
which  do  not  recognize  community  property,  the  formulation 
of  the  system  has  not  been  perfected.  It  has  become  a 
common  saying  that  every  legislative  assembly  amends  the 
statutes  respecting  the  property  rights  of  married  women. 
The  later  measures  show  a  tendency  to  take  the  form  of  gen- 
eral statutes,  defining  systematically  the  matrimonial  prop* 
crty  relations."  It  is  quite  significant  that  the  recent  amend- 
ments are  often  designed  to  correct,  in  the  interests  of  third 
parties,  the  inconsistencies  and  lack  of  equity  resulting  from 
some  of  the  earlier  acts. 

In  Great  Britain,  the  movement  has  been  characterized  by 

*  Cf.  provisions  in  Consdtadons  of:  Ala.,  art.  x,  §  6;  Ark.,  art.  iz,  §$  7,  8; 
CaL,  art  zz,  §  8;  FUu,  art.  xi,  $§  I,  2;  Geo.,  art  iii,  §  ii;  Kans.,  art  xr,  §6;  Md. 
art  ill,  §  43;  Mich.,  art  zri,  §  5;  Mils.,  §  94;  Nevada,  art.  iv,  §  31 ;  N.  C,  art  x, 
H6,  7;  N.  D.,  art  xvii,  5213;  Oreg.,  art.  xv,  §5;  S.  C,  art  xvii,  §9;  S.  D., 
art  xzi,  §  5;  Texas,  art  xvi,  §  15 :  W.  Va.,  art.  vi,  §  49. 

"  Several  of  such  acts  have  been  passed  during  the  period  in  which  the  present 
study  has  been  made.  See  Md.,  Laws,  1898,  c  457;  N.  Y.  Laws,  1896,  c  272; 
Dist  of  CoL,  Act,  June  i,  1896,  U.  S.  Stat  at  Large,  vol.  29,  p.  193;  cf.  Penn., 
Act,  June  8, 1893,  Laws,  p.  344;  W.  V.,  Acts,  1893,  c.  iii.  In  many  states,  the 
periodical  revisions  of  the  statutes  have  produced  similar  results. 
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greater  conservatism.  The  legislations  of  the  American 
states  and  the  results  of  the  same  have  been  carefully  investi- 
gated by  parliamentary  commissions.  As  a  result,  the  stat- 
utes are  more  harmoniously  framed  and  more  consistent  in 
their  operation  than  the  earlier  American  statutes.  The  first 
Married  Women's  Property  Act  was  passed  in  1870."  As 
was  true  of  the  first  American  statutes,  it  limited  the  charac- 
ter of  separate  property  to  certain  objects,'^  and  it  was  not 
until  the  Married  Women's  Property  Act  of  1 882  '*  that  all 
the  property  of  the  wife  became  impressed  with  this  charac- 
ter. The  above-named  acts  apply  only  to-  England  and  Ire- 
land, but  statutes,  passed  in  1877,^5  1880*^  and  1 88 1,'7  intro- 
duce substantially  the  same  system  in  Scotiand,  subject  to 
modifications  resulting  from  the  peculiar  development  of 
matrimonial  property  relations  in  the  latter  country.  The 
English-speaking  colonies  of  Great  Britain  have  generally 
followed  the  acts  of  the  mother  country  with  respect  to  the 
separate  property  rights  of  married  women. 

§  38.  General  Character  of  the  Married  Woman's  Property, 
The  normal  condition  under  this  system  is  for  all  the  wife's 
property,  of  whatever  nature,  and  whenever  and  however 
acquired,  to  be  held  in  her  own  name,  free  from  any  claims 
on  the  part  of  her  husband  to  any  interest  in  the  substance 
or  in  the  fruits  of  the  same.  In  considering  the  extent  to 
which  this  condition  has  been  realized  in  England  and  in 
most  of  the  American  states,  it  is  necessary  to  keep  in  mind 

"33Mid34Vict,  c.  93. 

"  IHd,^  earnings  of  wife  (§1),  deposits  in  saTings  banks,  pnblic  funds,  stock  in 
companies  where  no  liability  attaches  to  holding  of  the  same  (§§  2-5),  personal 
property,  not  exceeding  ;f  200,  coming  to  wife  during  marriage  by  deed  or  succes- 
sion (§  7),  rents  and  profits  of  real  property  falling  to  wife  by  intestate  succession 
({  S)>  policies  of  life  insurance  (§  10). 

'♦45  and  46  Vict.,  c.  75,  §  a.  *•  Act,  40  and  41  Vict.,  c.  39. 

'■  Act,  43  and  44  Vict,  c  26.  "  Act,  44  and  45  Vict.,  c.  21. 
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the  fact  that  the  common  law  system  prevails  in  so  far  as  it 
has  not  been  abrogated.  A  number  of  special  privileges 
accorded  the  wife  in  particular  kinds  of  property  will  not 
destroy  the  husband's  general  and  residuary  rights.  To  ac- 
complish this,  there  must  be  a  positive  provision  abrogating 
the  common  law  system,  or  the  wife  must  be  granted  general 
privileges  sufficiently  comprehensive  to  exclude  the  hus- 
band's common  law  rights. 

The  method  pursued  at  first  was  to  exempt  certain  kinds 
of  property  from  the  husband's  usufruct  or  right  of  own- 
ership and  to  reserve  the  same  as  the  separate  prop- 
erty of  the  wife.*  This  did  not  establish  a  system  of  sepa- 
rate property  relations,  but  created  merely  a  species  of  sep- 
arate property  for  the  wife,  which  was  distinguished  from 
her  other  property  over  which  the  husband  exercised  exten- 
sive rights.  This  separate  property  has  been  extended  more 
or  less  rapidly  in  its  scope  until  in  some  states  it  includes 
practically  all  of  the  property  of  the  wife.  Where  this 
condition  exists  the  legislation  is  generally  simplified  by  the 
adoption  of  provisions  giving  the  married  woman  the  right 
to  hold  all  of  her  property  as  a  femme  sole,  or  expressly 
abrogating  all  of  the  rights  of  the  husband  in  his  wife's 
property. 

This  last  stage  has  been  attained  in  Great  Britain  and  in 
most  of  the  American  legislations,  but  the  method  of  stat- 
utory definition  is  not  the  same.  As  previously  indicated, 
the  development  of  the  system  has  not  been  completed  in 
many  instances,  and  the  statutes  in  some  cases  remain  in  a 
chaotic  condition.  In  eight  of  the  American  legislations 
positive  provisions  have  been  enacted  expressly  abrogating 
the  common  law  effects  of  the  marriage  upon  the  property 
of  the  wife  or  of  the  married  parties.*     In  addition,  those 

*  For  ezAiDple  of  sucb  proTisioiit  see  /m/,  Appendix,  note  A;  Conn.,  G.  S., 
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legislations  in  which  the  community  system  has  been  intro- 
duced)  have  abrogated  the  common  law  rule  so  far  as  it  ob- 
tained among  them.3 

In  the  great  majority  of  the  states  either  there  is  a  pro- 
vision in  general  terms  that  all  of  the  property  of  the  wife 
shall  be  her  separate  property  or  shall  be  held  by  her  as  if 
unmarried/  or  there  is  a  number  of  specific  enactments  fol- 
lowed by  such  a  general  clause/  or  there  is  a  series  of  general 
grants  of  property  rights  to  the  wife  sufficiently  compre- 
hensive to  produce  the  same  result/ 

Finally,  there  are  nine  states  which,  while  providing  in 
general  or  specific  terms  that  all  of  the  property  of  the 
married  woman  shall  be  her  separate  property,  make  an  ex- 
ception of  objects  donated  by  or  acquired  from  the  hus- 
band.7     Similar  limitations,  which  existed  in  other  legisla- 

1888,  §2796;  Ky.,  Stat.,  1894,  §2127;  Me.,  R.  S.,  1883,  c.  61,  §2;  Miss.,  An. 
Code,  1892,  §  2289;  Mont,  C.  C,  1895,  §§  213.  220;  N.  D.,  R.  C,  1895,  §§  2766. 
2767;  Oklah.,  R.  S.,  1893,  §  2967;  .S.  D.,  C.  L.,  1887,  §§  2588,  2600. 

*AnU,%iT(h). 

*For  examples  of  such  proyisioni  see  post^  Appendix,  note  B;  N.  C,  Const., 
art  X,  §6;  Ohio,  R.  S.,  1891,  §  31 14;  Oreg.,  An.  Stat,  1887,  §  2992,  as  amended 
by  statute  of  Feb.  22,  1893  (Acts,  p.  170);  Penn.,  Statute  of  June  8, 1893,  §  i 
(Laws,  p.  344) ;  R.  I.,  G.  L.,  1896,  c.  194,  §  i ;  Va.,  Code,  1887,  §  2284;  Hawaii, 
Laws,  1888,  c.  xi,  §  I ;  Act,  45  and  46  Vict,  c.  75,  §  2. 

^  For  example  of  such  provisions  see/^x/.  Appendix,  note  C;  Ala.,  Code,  1896^ 
§§2520-2523,2530;  Ark.,  Dig.  Stat.,  1894,  §§4940,  4945;  Ga.,  Code,  §  2474; 
Md.,  Laws,  1898,  c.  457,  §  i;  Mich.,  An.  Stat.,  1882,  §  6295;  Minn.,  G.  S.,  1894, 
§  5531 :  N.  J.,  Act,  Mch.  27, 1874,  §§  I,  3, 4,  Rev.,  1877,  p.  636;  N.  Y.,  Laws,  1896, 
c.  272,  §§20,  21;  S.  C,  C.  S.  L.,  1893,  §2164;  Wis.,  An.  Stat,  1889,  §§2341, 
3342,  as  amended  by  Laws,  1895,  ^'  ^* 

'For  example  of  this  class  see  post.  Appendix,  note  D;  111.,  An.  Stat,  1885, 
c.  68,  tt7»9;  Ind.,  An.  Stat,  1894,  §§6962,  6975;  Mo.,  R.  S.,  1899,  §4340; 
Utah,  R.  S.,  1898,  §  U98;  Dist.  of  Col.,  Act,  June  i,  1896,  §  I,  U.  S.  Stat  at 
Large,  vol.  29,  p.  193. 

^  For  example  of  this  class,  see  post.  Appendix,  note  E;  Col.,  gifts  of  money, 
jewelry  and  wearing  apparel  become  her  separate  property,  An.  Stat,  1891, 
§§  3007,  3012;  Del.,  Laws,  vol.  15,  c.  165,  §  i,  R.  C,  1893,  P«  600;  Kans.,  G.  S., 

1889,  §3752;  Mass.,  gifts  of  wearing  apparel  and  articles  for  personal  use  not 
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tions,  have  recently  been  repealed  ®  and  the  general  tendency 
is  to  permit  such  gifts  to  become  the  wife's  separate  property, 
subject,  in  some  instances,  to  a  proviso  that  the  latter  shall 
be  liable  for  the  debts  of  the  husband  existing  at  the  time  of 
the  gift,  and  in  all  cases  to  the  rules  against  gifts  in  fraud  of 
creditors.' 

Of  a  similar  character  are  the  rules  governing  the  bene- 
ficial interest  of  the  wife  in  policies  of  insurance  upon  the 
life  of  her  husband.  It  has  been  indicated  previously  that 
such  provisions  arose  before  the  married  woman  was  accorded 
a  general  right  of  holding  her  property  for  her  separate  use. 
The  acts  generally  provided  that  where  a  married  woman 
was  the  beneficiary  in  an  insurance  policy,  whether  the  latter 
had  been  contracted  by  the  husband,  the  wife  or  a  third  party, 
the  proceeds  of  the  same  should  be  for  her  sole  use  and 
benefit.  The  eflfect  was  to  create  a  trust  in  favor  of  the 
wife.  With  the  development  of  the  investment  feature  in 
Ufe  insurance,  the  danger  arose  that  such  policies  in  favor  of 
the  wife  might  be  utilized  for  the  purpose  of  defrauding  the 
husband's  creditors  of  the  means  for  satisfying  their  claims. 
Hence,  in  some  states,  qualifications  exist  limiting  the 
amount  of  the  annual  premium  that  may  be  paid  out  of  the 
property  of  the  husband,  and  providing  that  any  excess  in 
the  premium  or  in  the  insurance  effected  thereby,  shall  be 
the  husband's  property  or  shall  be  liable  for  his  debts.'**     In 

exceeding  ^2,000  in  value,  become  her  separate  property,  P.  S.,  1883,  c.  147, 
f )  1-3,  at  amended  by  Acts,  1884,  c.  132  and  Acts,  1889,  c.  204;  Neb.,  C.  S., 
1891,  §  1411;  N.  H.,  P.  S.,  1891,  c.  176,  $  i;  Vt,  Stat,  1894,  §2647;  W.Va., 
Code,  1891,  c.  66,  §§  2,  3,  as  amended  by  Acts,  1893,  c.  iii;  Wy.,  R.  S.,  1887. 
§1558.     Cf.anU,iS' 

*  Wis.,  An.  Stat.,  1889,  §  2342,  Laws,  1895,  c-  ^;  I^^*  of  Col.,  R.  S.,  1873-74, 
§727,  Act,  Jane  i,  1896,  §  i,  U.  S.  Stat  at  Large,  vol.  29,  p.  193. 

*The  mairimnm  premiums  are  as  follows:  Ala.,  ^500,  Code,  1896,  §2535; 
Midi.,  ^300,  An.  Stat,  1882,  §  6300;  N.  Y.,  ^500,  Laws,  1896,  c  272,  §22;  Ohio, 
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other  states,  there  is  either  an  express  provision  that  pre- 
miums paid  in  fraud  of  creditors  shall  inure  to  their  benefit, 
or  the  general  rule  against  such  transactions  will  qualify  the 
wife's  interest  in  such  property  to  the  extent  that  the  frauds 
can  be  presumed  or  proven," 

Of  the  American  states  in  which  individual  matrimonial 
property  systems  exist,  Florida  and  Tennessee  are  the  only 
ones  which  fail  to  recognize  that  the  normal  condition  of 
the  wife's  fortune  is  that  obtaining  under  the  system  of  sep- 
arate property.  In  the  former  state,  the  constitution  as  well 
as  the  statutes,  declare  that  the  property  of  the  wife  shall  be 
her  separate  property  and  not  liable  for  the  debts  of  her 
husband."*  Nevertheless  the  husband  has  the  administra- 
tion of  such  property  and  the  wife  is  forbidden  to  sue  him 
for  the  profits  and  proceeds  of  the  same.  Thus  the  property 
of  the  married  woman  is  dotal  rather  than  separate,  and  the 
system  is  that  of  marital  administration  and  usufruct.  The 
statutes,  however,  recognize  separate  property  in  the  strict 
sense  as  existing  in  the  earnings  of  the  wife,*'*  her  deposits 
in  banks  *^  and  stock  held  by  her  in  building  and  loan  asso- 
ciations." Moreover,  the  court,  if  satisfied  as  to  her  quali- 
fications, may,  after  certain  formalities  have  been  observed, 
grant  the  wife  a  license  to  become  a  free  dealer,  in  which 
case  all  of  her  property  becomes  separate  and  she  controls 
the  same  as  if  unmarried.*' 

In  Tennessee  it  is  recognized  that  separate  property  of  a 
married  woman  may  be  established  by  donation,  testament- 

I150,  R.  S.,  1891,  §  3628;  Vt.,  I300,  even  if  insarance  is  e£fected  by  wife,  Stat., 
1894,  §§2653-2657;  W.  Va.,  ^$150,  Code,  1891,  c.  66,  §5,  as  amended  by  Acta, 
1893,  c.  iii;  Hawaii,  I500,  Act  of  1868,  C.  L.,  1884,  p.  429;  cf.  Wis.,  An.  Stat., 
1888,  §2347,  as  amended  by  Laws,  1891,  c.  376. 

"  Ante,  §  5.  "  Fla.,  Const,  art.  xi,  §1,  R.  S.,  1892,  §  2070. 

"Fla.,  R.  S.,  1892,  §  2075.  "/«</.,  §2199. 

"  Ibid.,  §2208.  »•  IHd.,  §§  1 505-1 508. 
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ary  or  inter  vivos,  as  well  as  by  grant."  There  is  also  a 
statutory  separatee  state  in  insurance  policies,**  deposits  in 
banks  '*  and  stock  in  building  and  loan  associations.**^  More- 
over, if  the  husband  has  deserted  his  wife  or  is  insane,  the 
latter  will  acquire  property  for  her  separate  account." 
Under  ordinary  conditions,  however,  where  no  positive  stip- 
ulations have  been  made,  the  woman's  property,  as  a  result 
of  the  marriage,  becomes  subjected  to  the  husband's  com- 
mon law  rights,  which  have  been  modified  somewhat  in  the 
interests  of  the  wife.** 

In  Russia,  it  is  the  statutory  rule  that  the  marriage  does 
not  affect  the  property  of  either  party.  That  which  the  wife 
possesses  at  the  time  of  the  marriage  or  afterwards  acquires 
in  any  legal  manner,  is  her  separate  property ."^ 

In  those  codes  in  which  the  system  of  separate  property  is 
a  contractual  or  extraordinary  statutory  system,  it  is  the 
regular  rule  that  where  such  system  obtains,  all  of  the  wife's 
fortune  shall  become  her  separate  property. 

§39.  Products  of  the  Personal  Industry  of  the  Married 
Woman. 

Where  the  perfect  system  of  separate  property  obtains, 
the  married  woman  has  the  same  rights  over  the  proceeds 
of  her  personal  industry  as  those  which  she  possesses  with 
respect  to  her  other  property.  This  is  recognized  in  all  of 
the  systems  of  Continental  Europe.  The  codes  do  not  con- 
tain express  provisions  with  reference  to  such  property. 
These  are  unnecessary  under  this  system,  as  well  as  under 
the  system  of  dowry.  The  general  principle  in  both  sys- 
tems is  that  the  economic  interests  of  the  woman  are  un- 

"  Code,  1884,  f  3343.  "  ^«^^  SS  3335»  3336. 

"  Ibid^  %  1729.  ^  Ibid.,  §  1757. 

« IHd^  S  3344,  fiq.  »  md.,  $f  3338-334». 

"  Leutbold,  R,  R,,  p.  59;  Lehr,  Droit  Rmsi,  p.  42. 
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affected  by  the  marriage,  and  hence,  unless  there  is  a  posi- 
tive exception,  she  possesses  the  right  to  receive  and  to  hold 
her  earnings  as  her  separate  property.*  The  question  of  her 
personal  right  to  engage  in  particular  undertakings  depends 
upon  different  considerations  which  have  been  previously 
considered.'  While  the  married  woman  may  be  limited  in 
her  right  to  engage  in  certain  activities,  she  can  not  be  de- 
prived of  the  proceeds  which  result  from  an  enterprise  which 
she  is  permitted  to  undertake. 

The  English  common  law  principle  that  the  husband  is 
entitled  to  all  that  which  his  wife  gains  by  her  personal 
activity,  probably  had  its  chief  basis  in  the  fact  that  he  had 
an  absolute  right  to  her  personal  property.  It  was  also 
connected  with  his  right  to  the  services  of  the  wife.  When 
the  courts  came  to  construe  the  married  women's  acts,  they 
followed  the  strict  rule  of  interpretation  of  statutes  in  dero- 
gation of  the  common  law,  and  held  that  the  provisions 
that  the  property  of  the  wife  should  be  held  to  her  separate 
use,  did  not  deprive  the  husband  of  his  right  to  the  tatter's 
earnings.  It  was  argued  that  his  right  to  his  wife's  services 
was  not  affected  by  the  property  acts,  and  hence  he  con- 
tinued to  possess  his  right  to  the  proceeds  of  her  personal 
activity. 

Where  the  statutes  have  expressly  abrogated  the  common 
law  effects  of  the  marriage  upon  the  property  of  the  wife,  or 
have  declared  that  all  of  the  property  of  the  married  woman, 
however  acquired,  shall  be  her  separate  estate,^  it  would  ap- 
pear that  the  wife's  earnings  would  become  her  separate 
property.     Most  of  the  states  have  placed  the  matter  be- 

*Bridcl,  Femme  mariie,  p.  4;  Guntsberf^er,  pp.  92,  96,  97;  Pascaad,  "Le 
Droit  de  la  Femme  marine  aux  Produiti  de  son  Travail,*'  Rev,pol,  et  parity  yol. 
ix,  pp.  570.  571. 

^Ante,%(i, 

'  See  anUt  §  38,  and  cf,  statutory  proTisions,/^?^/,  Appendix. 
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yond  question  by  positive  statutory  provisions  giving  the 
wife  the  sole  right  to  the  products  of  her  personal  industry. 
A  qualification  generally  exists  however  that  she  shall  not  be 
entitled  to  compensation  for  services  rendered  to  her  hus- 
band or  family.^  In  a  few  of  the  states,  the  provision  is 
that  the  wife's  earnings  shall  not  be  liable  for  the  debts 
of  her  husband.^ 

§  40.  Dower  and  Curtesy, 

The  widow's  dower  and  the  husband's  curtesy  are  peculiar 
creations  of  the  English  common  law.  Representing  at 
once  elements  of  matrimonial  property  relationships  and 
rights  of  succession,  they  indicate  the  intimate  connection 
existing  between  these  legal  relations.'  These  institutions 
continued  for  many  centuries  as  essential  features  of  the 
legal  property  relations  of  husband  and  wife.  During  the 
nineteenth  century,  however,  they  have  suffered  considera- 
ble modification  in  some  legislations,  and  in  others  they 
have  been  entirely  abrogated." 

*  Aku,  Code.  1896,  §  2531;  Ark.,  Dig.  Stat,  1894,  §4945;  Conn.,  G.  S.,  1888 
Sf  2790,  2796;  Del.,  R.  C,  1893,  c.  76,  §  3;  FUu,  R.  S.,  1892,  §  2075;  lU.,  An. 
Sut,  1885,  c.  68,  1 8;  Ind..  An.  St.,  1894,  §  6975;  Iowa,  Code,  1897,  §  3«62; 
Me.,  R.  S.,  1883,  c  61,  §  3;  Man.,  P.  S.,  1882,  c.  147,  §  4;  Minn.,  G.  S.,  1894, 
i  5531;  ^^  An.  Code,  1882,  §  2293;  Mo.,  R.  S.,  1899,  §  4340;  Mont,  C  C, 
1895,  %  ^25;  Neb.,  C  S.,  1891,  §  1414;  N.  H.,  P.  S.,  1891,  c.  176,  §  i;  N.  J., 
Act,  Mch.  27,  1874,  §4,  Rer.,  1877,  p.  637;  N.  Y.,  Laws,  1896,  c  272,  §21; 
Oreg.,  An.  St,  1887,  §  2993;  S.  C,  C  S.  L.,  1893,  §  2165;  Utah,  R.  S.,  1898, 
41201;  Vt,  Stat.,  1894,  §2647,  Acts,  1888,  p.  98;  Va.,  Code,  1887,  §2287; 
W.  Va.,  Code,  1891,  c.  66,  §  12  as  enacted  by  Acts,  1893,  c.  iii;  Wis.,  An.  St., 
1889,  §  2343;  Wy.,  R.  S.,  1887,  $  1562;  Dist  of  Col.,  Act,  June  i,  1896,  §  3, 
U.  S.  Stat,  at  Large,  vol.  29,  p.  193;  Hawaii,  I^iws,  1888,  c.  xi,  §  3;  England 
and  Ireland,  Act,  33  and  34  Vict.,  c.  93,  §  i.  Act,  45  and  46  Vict.,  c.  75,  §  2; 
Scotland,  Act,  40  and  41  Vict.,  c.  29,  §  3. 

»N.  D.,  R.  C,  1895,  §  2770;  Oklah.,  R.  S.,  1893,  §  ^972;  R.  I.,  G.  S.,  1896, 
-c  255,  )  5 ;  S.  D.,  C  L.,  1887,  $  2594.     Cf*  rule  in  American  community  systems, 

'  See  rhetorical  soliloquy  of  an  old  lawyer  occasioned  by  the  abolition  of  dower 
siBd  curtesy  in  Mississippi  in  1880,  post^  Appendix,  note  F, 
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With  the  development  of  real  estate  transactions,  it  was 
inevitable  that  such  provisions  should  prove  inconvenient 
and  that  hardships,  and  even  injustice,  should  frequently 
occur.  It  was  natural  that  a  demand  should  be  made  for  a 
modification  of  the  rules  governing  the  wife's  interest  in  the 
husband's  lands.  Thus,  in  England,  in  1833,  it  was  enacted 
that  "  no  widow  shall  be  entitled  to  dower  out  of  any  land 
which  shall  have  been  absolutely  disposed  of  by  her  hus- 
band in  his  lifetime,  or  by  his  will."3  Moreover,  a  simple 
declaration  in  the  husband's  will  is  sufficient  to  bar  the 
widow  from  any  dower  in  his  lands  of  which  he  dies  intes- 
tate.* The  widow's  dower  is  also  made  secondary  to  all  in- 
terests or  charges  created  by  any  disposition  of  the  husband 
to  which  his  land  is  subject,  including  simple  debts,  as  well 
as  formal  encumbrances.^  These  profound  breaches  in  the 
old  system  were  part  of  a  general  movement^  to  relieve  the 
alienation  of  land  of  the  obstacles  and  cumbersome  proced- 
ure of  the  common  law.7  That  it  was  not  primarily  in- 
tended to  deprive  the  wife  of  any  interest  in  her  husband's 
lands  is  indicated  by  the  fact  that  the  act  extended  her 
dower  right  to  trust  estates  and  mere  rights  of  entry.' 

In  the  United  States  the  legislation  has  been  influenced  not 
only  by  the  same  considerations,  but  also  by  the  effects  of  the 
married  women's  acts.  The  latter,  by  taking  away  the  hus- 
band's interest  in  his  wife's  property,  removed  a  condi- 
tion which  many  believed  was  the  justification  for  the  exist- 

»  Act,  3  and  4  Wm.  IV.,  c.  105,  $  4. 

•7W</.,§7,  »-^W^.,  $5. 

'  The  husband's  curtesy  was  not  affected  by  the  above  act,  bat  marriage  settle- 
ments in  England  have  to  a  great  extent-  caused  its  disappearance.  Schouler, 
H,^  fF.,§423. 

^  An  act,  of  the  same  session,  which  abolished  fines  and  recoveries,  provided  a 
method  for  alienating  the  lands  of  a  married  woman.  Act,  3  and  4  Wm.  IV.,  c 
74,§77^'^/  £/:/«/,  §42. 

»  Act,  3  and  4  Wm.  IV.,  c.  105,  §§  2,  3. 
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ence  of  dower.  Here,  also,  the  states  have  failed  to  follow 
a  uniform  policy.  Some  have  been  more  strongly  influenced 
by  the  one  motive  than  by  the  other,  and  different  meth- 
ods have  been  adopted  for  realizing  the  desired  end.  Thus, 
some  leg^lations  have  entirely  abolished  dower  and  curtesy ,» 
while  in  others  the  dower  has  been  continued  but  made  to 
apply  equally  to  the  husband  and  to  the  wife.'®  Some  states 
have  abolished  dower  and  curtesy  but  have  instituted  in 
their  stead  other  estates  generally  more  extensive  in  scope." 
In  a  few  cases  the  interest  has  been  limited  to  a  legal  or  in- 
testate portion  in  the  succession,  by  being  confined  to  the 
real  property  of  which  the  party  died  seized." 

*CaL,  C  C,  {  173;  Col.,  An.  St.,  1891,  §  1524;  Conn.,  G.  S.,  1888,  §  2796; 
Idaho,  R.  S.,  1887,  §  2506;  Mist.,  An.  Code,  1892,  §  2291 ;  Ner.,  G.  S.,  1885, 
§  505;  N.  D.,  R.  C,  1895,  §§  «770»  3743;  Olclah.,  R.  S.,  1893,  §  6262,  probably 
iDoperattTe  to  iar  as  dower  is  concerned,  cf.  Act,  Mcb.  3,  1887,  §  18,  U.  S.  Stat 
at  Large,  voL  24,  pp.  638,  639;  S.  D.,  C.  L.,  1887,  §§  2594,  3402;  Wash.,  G.  S., 
1891,  {  1405;  Wy.,  R.  S.,  1887,  §2221.  Neither  dower  nor  curtesy  obtains  in 
Louisiana  or  Texas. 

"m..  An.  St.,  1885,  c.  41, 1 1;  Ky.,  SUt,  1894,  §  2132;  Me.,  but  husband's 
interest  is  dependent  upon  solvency  of  wife's  estate,  R.  S.,  1883,  c  103,  §§  i,  14; 
Md.,  Laws,  1898,  c.  457,  §§  6,  7;  Ohio,  R.  $.,  1891,  {  4188;  Oreg.,  wife's  dower 
b  increased  to  life  interest  in  one-half  of  husband's  lands  and  husband's  curtesy 
attaches  even  if  marriage  is  without  issue.  Statute,  Feb.  22,  1883,  Acts,  p.  194, 
An.  St.,  1887,  {  2983. 

"  In  all  real  property,  of  which  decedent  was  seized  during  coverture,  to  the 
oonv^rance  of  which  the  survivor  has  not  consented :  ^  in  fee  simple :  Ind.,  as 
against  creditors,  wife  takes  only  )^  or  '/s  i^  the  property  exceeds  |io,ooo  or 
120,000  respectively  (An.  St.,  1894,  §§2639,  2640,  2652,  6961),  while  husband's 
interest  is  subject  to  wife's  ante-nuptial  debts  {Ibid.^  §2642) ;  Iowa,  Code,  1897, 
H  3366,  3376;  Minn.,  subject  to  debts  which  are  not  satisfied  out  of  personal 
estate,  G.  S.,  1894,  §4471;  Neb.,  G.  S.,  1891,  §  1124;  }^  in  fee  simple:  Kans., 
except  in  that  sold  at  public  auction  or  necessary  for  the  payment  of  debts,  G.  S., 
1889,  {$  2599,  2619. 

"Dower:  Geo.,  Code,  1895,  §4687;  N.  H.,  P.  S.,  1891,  c.  195,  §3;  Tenn., 
Code,  1884,  fS3244  seq,,  325 1;  Vermont,  ^  in  fee  simple.  Pub.  Acts,  1896,  no. 
44,  {§  I,  2.  Curtesy :  Ark.,  Dig.  Stat.,  1894,  §  4945,  Neely  v.  Lancaster,  47,  Ark. 
175;  Vt.,  ^  in  fee  simple,  but  limited  to  property  of  which  both  husband  and 
wife  are  seized  in  her  right.  Pub.  Acts,  1896,  no.  44,  §  15;  Wis.,  does  not  attach 
if  israe  of  wife  by  former  marriage  exists.  An.  St.,  1889,  §  2180. 
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In  a  number  of  states  the  statutory  provisions  recognize 
the  widow's  dower  alone.'^  The  husband's  common  law 
curtesy  exists  in  these  states,'*  except  where  it  has  been  ex- 
pressly or  impliedly  abrogated  or  modified.**  There  are, 
finally,  a  few  states  that  define  dower  and  curtesy  substan- 
tially as  they  existed  at  common  law.** 

Where  the  common  law  dower  or  curtesy  obtains,  or 
where  the  interest  of  one  party  extends  to  all  of  the  lands  of 
which  the  other  was  seized  during  the  marriage,  every  con- 
veyance or  disposition  of  the  property  will  be  subject  to 
such  interest  unless  the  party  entitled  participates  in  the  act 
or  his  interest  is  barred  by  the  acceptance  of  a  pecuniary 

"  Ala.,  subject  to  reduction  in  proportion  to  wife's  separate  estate,  Code,  1896, 
§§  1500,  1508;  Ark.,  Dig.  Stat.,  1894,  §2520,  see  preceding  note  for  rule  as  to 
curtesy;  Fla.,  R.  S.,  1892,  §1830;  Mont.,  C.  C,  1895,  S  228;  N.  Y.,  Laws,  1896, 
c.  547,  §  170  ieq,\  S.  C,  C.  S.  L.,  1893,  §  '9^^  ^*9'*  Utah,  dower  and  curtesy  are 
abolished,  but  wife  is  given  substantially  the  same,  except  that  she  takes  ^  in  fee 
simple,  R.  S.,  1898,  §§  2826,  2832;  Wis.,  An.  St.,  1889,  §  2159,  see  preceding 
note  for  rule  respecting  curtesy;  Dist.  of  Col.,  Act,  June  I,  1896,  §  10,  U.  S.  StaC 
at  Large,  voL  29,  p.  193.  By  the  Edmunds-Tucker  Act  of  Mdi.  3, 1887  (§  18,  U. 
S.  Stat,  at  Large,  vol.  24,  pp.  638,  639),  the  widow's  common  law  dower  wai 
established  for  the  territories  of  the  United  States.  Thus,  it  would  appear  that 
the  widow  can  claim  this  right  independent  of  the  acts  of  the  territorial  legisla- 
ture* 

^*  It  is  recognized  by  positive  provisions  in  some  states  that  have  modified  the 
widow's  dower.  Cf.  N.  H.,  P.  S.,  1891,  c.  195,  §9;  Penn.,  even  if  marriage  k 
without  issue,  Dig.,  1883,  p.  930,  §4;  Tenn.,  Code,  1884,  §  3351. 

'*  It  has  been  abrogated  in  Ariz.,  R.  S.,  1887,  §  225;  Geo.,  Code,  1895,  §  2f^9^^ 
Mont.,  C.  C,  1895,  S  257;  S.  C.,C.  S.  L.,  1893,  §2169;  tf.  Me.,  R.  S.,  1883,  c 
61,  §2. 

"  Del.,  R.  C,  1893,  c.  87,  f  I,  c.  85,  §  I,  c.  76,  Act,  ApL  9,  1873,  §  5 ;  Mass.,  P. 
S.,1882,  c.  124,  §§  I,  2,  if  no  issue,  the  husband  has  life  estate  in  one-half  of 
wife's  lands,  Acts,  1885,  c.  255,  §  2;  Mich.,  An.  St.,  1882,  §§  5733,  5783,  it  ap- 
pears that  husband's  curtesy  will  not  attach  to  wife's  separate  estate  (^^^.,§6295), 
and  in  no  case  if  wife  has  issue  by  a  former  marriage  {ihid,,  §  5770) ;  Mo.,  R.  S., 
1899.  SS  29331  1 1 1 ;  N.  J.,  Rev.,  1877,  p.  298,  §  6,  p.  320,  §  i ;  R.  I..  G.  L.,  1896, 
c*  i94»  §9.  c-  203,  §  12,  c.  264,  §  i;  N.  C,  Code,  1883,  §§  2102,  2103,  1838; 
Va.,  Code,  1887,  §§  2267,  2286;  W.  Va.,  Code,  1891,  c.  65,  §  i.  Husband  has 
curtesy  even  if  marriage  is  without  issue,  ibid^  §  15. 
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provision  expressly  or  impliedly  made  in  lieu  thereof. 
Where  the  survivor  is  granted  an  intestate  right  of  succes- 
sion or  a  legal  portion  in  real  property,  the  acceptance  of 
such  interest  will  generally  bar  any  claim  to  dower  or 
curtesy.'^ 

§  41.  Homestead, 

In  American  states,  the  homestead  and  exemption  laws 
have  created  for  married  persons  common  interests  in  their 
respective  properties.  The  primary  purpose  of  such  stat- 
utes has  been  to  provide  for  the  support  of  the  family  in  the 
event  of  the  insolvency  of  its  head.  They  provide  for  the 
exemption  of  the  homestead  from  execution,  the  maximum 
amount  of  land  and  the  value  of  the  same  varying  in  the  dif- 
ferent states.  Personal  property  of  a  certain  character  and 
value  is  also  generally  exempted  from  execution  for  the 
debts  of  the  owner.  In  order  to  secure  such  property  for 
the  future  needs  of  the  family  and  to  prevent  the  husband 
from  sacrificing  the  same,  it  is  very  generally  provided  that 
no  disposition  of  the  homestead  or  mortgage  of  the  exempt 
personal  property  shall  be  valid  without  the  joinder  of  the 
wife  in  the  deed. 

As  an  interesting  result  of  the  married  women's  acts,  the 
wife,  in  many  states,  is  permitted  to  select  a  homestead  and 
to  hold  certain  personal  property  exempt  from  execution  by 
her  creditors.  In  some  states  thi§  results  from  express 
statutory  provisions,'  while   in  others   the  enactment  that 

^'  Cf, post,  §S  46,  47.  The  conduct  of  the  party  may  also  lead  to  barring  of 
such  interest. 

*  Geo.,  if  wife  with  minor  child  lives  separate  from  husband.  Code,  1895, 
§  2&^;  Ind.  An.  St.,  1894,  §  6969;  Iowa,  Code,  1897,  §  ^7^;  ^t^**  Laws,  1898, 
c  355;  Mich.,  An.  St.,  1882,  §§77^8,  7729;  Miss.,  An.  Code,  1892,  §§1970, 
1984;  Mo.  R.  S.,  1899,  §  4335;  Mont.  C.  C,  1895,  §  '671;  N.  H.,  P.  S.,  1891, 
c.  138,  §  i;  N.  Y.,  C.  C.  P.,  §§  1392,  1397;  Ohio,  R.  S.,  1891,  §  5435;  Oklah., 
Laws,  1897,  c.8,§5;  Oreg.,  Laws,  1893,  p.  93;  N.  D.,  R.  a,  1895,  §§3606, 
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owners  or  householders  are  entitled  to  the  privilege  would 
seem  to  include  married  women.'  In  the  later  statutes,  it  is 
generally  provided  that  husband  and  wife  shall  not  both  be 
permitted  to  claim  such  exemptions. 

The  provisions  limiting  the  disposition  of  the  homestead  do 
not  apply  eqnally  to  the  husband  and  the  wife.  Most  of  the 
acts  were  framed  in  the  expectation  that  the  exempted  prop- 
erty would  be  selected  from  that  belonging  to  the  husband. 
The  provision  that  no  disposition  of  the  homestead  shall  be 
valid  without  the  consent  of  the  wife  does  not  limit  her  dis- 
position of  the  same  where  it  has  been  selected  from  her 
own  property.  There  is,  however,  a  distinct  tendency  to 
require  the  consent  of  each  married  party  to  every  disposi- 
tion aflTecting  the  title  of  a  homestead  claimed  by  or  selected 
out  of  the  property  of  the  other.  The  homestead  thus  be- 
comes a  species  of  common  property  and  the  rules  of 
succession  emphasize  this  character.3 

§  42.  Administration  of  the  Wife*s  Property. 

The  general  rule,  recognized  in  all  of  the  legislations,  is 
that  the  wife  alone  is  competent  and  qualified  to  perform  all 
acts  of  simple  administration  over  her  separate  property.     In 

3621;  S.  C,  C.  S.  L.,  1893,  §  2132;  S.  D.,  C.  L.,  1887,  S2456,  seq.',  Utah,  R.  S., 
1898,  §§  1 149,  1 152,  1 154;  Wash.,  Laws,  1895,  ^  ^'*  ^*  V^»  ^^^>  ^^^*  ^  4i» 
§§  23,  30;  Dist.  of  Col.,  Act,  June  I,  1896,  §  5,  U.  S.  Stat,  at  Large,  toL  29,  p. 
I93>  €^  ^*  Const.,  1898,  art.  244.  In  following,  husband  mutt  join  wife  in 
making  claim  to  homestead  out  of  her  separate  property:  Ariz.,  R.  S.,  1887, 
§2074;  Cal.  C.  C,  §§1238,  1239;  Idaho,  R.  S.,  1887,  §§3036,  3037;  Nev., 
G.  S.,  1885,  §  539. 

'  Ala.,  Const.,  art  x,  §  2;  Conn.  G.  S.,  1888,  §2783;  III,  An.  St.,  1885,  c.  53, 
f  I ;  Kans.,  Const.,  art.  15,  §  9;  Ky.,  Stat.,  1894,  §  1702;  Me.,  R.  S.,  1883,  c  81, 
§§63-66;  Mass.,  P.  S.,  1882,  c.  123,  §  I;  Minn.,  G.  S.,  1894,  §5521;  N.  J., 
Rev.,  1877,  p.  1055,  §1;  N.  C,  Const.,  art.  x,  §  2;  Vt  Stat.,  1894,  §  2179;  Va., 
Code,  1887,  §§  3630,  3650-3652;  Wis.,  An.  St,  1889,  §  2983;  Wy.,  R.  S.,  1887, 
§2780. 
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this  respect  she  acts  as  a  femme  sole^  The  husband  does 
not  have  a  right  to  such  administration.  It  is,  nevertheless, 
recognized  by  some  of  the  statutes  that  the  marriage  estab- 
lishes such  an  intimate  relation  between  the  parties  as  to 
justify  the  presumption  that  the  wife  has  entrusted  the  hus- 
band with  the  administration  of  her  goods,"*  and  where,  as  a 
matter  of  fact,  she  permits  her  husband  to  exercise  such 
functions  over  her  property,  she  will  not  be  able,  in  the  ab- 
sence of  an  express  agreement,  to  hold  him  accountable  for 
the  expenditure  which  he  has  made  of  the  fruits  and  profits 
resulting  from  his  administration.^ 

With  respect  to  administration  in  the  broader  sense,  in- 
cluding the  right  of  encumbering  and  alienating  the  separate 
property,  there  is  not  such  general  agreement.  As  an  aid  in 
determining  this  question  it  will  be  well  to  refer  to  the  gen- 
eral attitude  of  the  legislations  respecting  the  contractual 
capacity  of  married  women.^  In  those  that  accept  the  prin- 
ciple that  the  wife  has  the  same  general  capacity  to  make 
contracts  as  is  possessed  by  the  unmarried  woman,  she  will 
have  the  power  to  dispose  of  her  separate  property  unless 
special  provisions  to  the  contrary  exist.  On  the  other  hand, 
according  to  the  legislations  that  regard  the  marriage  as 
qualifying  the  general  contractual  capacity  of  the  woman, 
the  wife  will  have  the  right  to  make  only  such  dispositions  of 
her  property  as  are  within  the  scope  of  her  granted  powers. 

'  Contra  in  Texms,  where  Uie  husband  has  the  sole  management  of  the  property 
and  wife  has  only  a  limited  right  of  administration,  R.  S.,  1895,  §§  ^7»  2970, 
3971 ;  cj,  rule  in  Florida  and  Tennessee,  anU^  §  38,  note  13,  seq, 

*  Austria,  B.  G.,  §  1238;  only  as  regards  paraphernalia  under  system  of  dowry : 
Fiance,  C.  C,  1578;  Italy,  C  C,  1429;  La.  C.  C,  2385.  Contra,  Spain,  C  C, 
I3^3f  13^;  Basle,  Stat,  Mch.  10, 1884,  art.  30. 

"Austria,  B.  G.,  f  1293;  Germany,  B.  G.,  §  1430;  France,  C.  C,  1539, 1578; 
Italy,  C  C,  1429;  La.,  C.  C,  2386;  Switz.,  Vorentwurf,  2*ju 

*  See  anU,  f  3. 
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On  this  question,  the  legislations  divide  themselves  into 
three  classes : 

I.  Where  the  wife  has  the  general  right  of  disposition  over 
all  her  separate  property.  This  is  subject,  of  course,  to  par- 
ticular provisions  governing  dispositions  between  husband 
and  wife,  contracts  of  surety,  donations,  etc.^ 

II.  Where  the  married  woman  is  limited  in  the  disposition 
of  her  immovables. 

III.  Where  the  wife  is  restricted  in  the  disposition  of  her 
property  in  general. 

The  first  class  includes  those  states  that  have  continued 
the  rule  of  Roman  law,  as  well  as  a  majority  of  the  newer 
legislations.  Most  of  them  recognize  that  the  general  con- 
tractual capacity  of  the  woman  is  unaffected  by  the  marriage, 
and  hence  particular  provisions  are  unnecessary.^ 

Most  of  the  American  states  that  are  not  included  in 
the  first  group,  constitute  the  second  division,  which  limits 
the  married  woman  in  dispositions  affecting  her  real  prop- 
erty. The  peculiar  sanctity  which  feudal  ideas  conferred 
upon  land  and  the  desire  to  preserve  such  property  for  the 
family  have  influenced  these  restrictions.  It  is  necessary  to 
note  that  the  existing  limitations  were  primarily  designed  to 
facilitate  rather  than  to  restrict  the  conveyance  of  the  wife's 
real  property.  At  common  law  such  property  was  regarded 
as  inalienable  whether  the  husband  acted  alone  or  jointly 

'The  following  are  included  {cf.  references,  anUt  §§  2,  3)  :  Austria,  Germany, 
Prussia  (but  cousent  of  husband  is  necessary  for  contracts  of  sale  or  pledge  of 
jewelry  or  articles  of  adornment,  A.  L.  R.,  ii,  i,  §  223),  Saxony,  Russia,  Norway, 
Basle,  Claris,  Lucerne,  Zttrich,  Draft  Code  of  Switzerland,  England,  Alabama, 
Arizona,  Arkansas,  California,  Colorado,  Connecticut,  Delaware,  Georgia,  Illinois, 
Iowa,  Kansas,  Maine,  Maryland,  Massachusetts,  Michigan,  Mississippi,  Montana, 
Nebraska,  New  York,  Noitb  Dakota,  Ohio,  Oklahoma,  Oregon,  Rhode  Island, 
South  Dakota,  Tennessee,  Utah,  Virginia,  Washington,  Wisconsin,  Wyoming, 
District  of  Columbia,  Hawaii. 
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with  his  wife.  The  procedure  which  was  devised  to  evade 
such  restriction,  was  cumbersome  in  its  operation  and  was 
abrogated  as  a  result  of  the  general  movement  to  abolish  an- 
tiquated obstacles  to  the  transfer  of  land.'  The  joinder  of 
the  husband  and  wife  in  the  deed  of  conveyance,  executed 
with  more  or  less  formality,  came  to  be  sufficient  to  pass  the 
title  of  the  wife's  real  property.®  With  the  barring  of  the 
husband's  interest  in  the  wife's  lands  and  the  conferring  of 
general  contractual  capacity  upon  the  married  woman,  the 
tendency  has  appeared  to  remove   the  remaining  restric- 

tiODS.9 

The  general  rule  that  the  joinder  of  the  husband  and  wife 
is  necessary  to  a  valid  conveyance  of  her  real  property  still 
obtains  in  a  number  of  states.**  The  provision  intended  to 
protect  the  wife  from  undue  influence  by  requiring  her  sepa- 
rate examination  respecting  the  voluntary  character  of  the 
act,  is  also  retained  in  a  few  statutes."     The  protection  of 

^CyCanilr,  §40. 

*Act,  3 &4  Wm.  TV.,  c.  74f  f  77  '^^*  Custom  and  statutes  in  American  states 
introduced  similar  rules. 

'Recent  abrogations  have  been  made  in:  Ala.,  4/.  Code,  1886,  §2346,  with 
Code,  1896,  §  2526;  Ark.,  the  courts  haying  decided  that  wife  could  not  make 
executory  contracts  to  convey  land  (Christman  v,  Partee,  38  Ark.,  31;  Walters 
V.  Wagley,  53  Ark.,  509),  an  act  of  1895  gave  her  this  power  (Laws,  p.  58};  Cal., 
Stat.  &  Amend.,  1891,  p.  137,  ibid,,  1895,  P*  53*  ^^*  (/^  ^*  C.  L.,  1888,  art.  45, 
S  2,  with  Laws,  1898,  c.  457,  §§  4,  5. 

»•  Fla.,  R.  S.,  1892,  §  1956;  Idaho,  R.  S.,  1887,  §  2922;  Ind.,  An.  Stat,  1894, 
1 6961;  Ky.,  Stat,  1894,  §  2128;  Minn.,G.S.,  1894,  §§5530,  5532;  Mo.,  R.  S., 
1899,  J  901;  Nev.,  G.  S.,  1885,  §§2570,  2588  seq,\  N.  H.,  P.  S.,  1891,  c.  176, 
$3;  N.  J.,  Act,  Mch.  27,  1874,  §  14,  Rev.,  1877,  P-  637;  N.  M.,  C.  L.,  1897, 
{  1510;  N.  C,  Code,  1883,  §§  1826, 1834;  Penn.,  Act,  June  8, 1893,  §1 1.  2,  Laws, 
p.  344;  Tenn.,  Code,  1884,  §§  333^334©;  Vt.,  Stat.,  1884,  §  2646;  W.  Va.,  Acts, 
1893,  c  iii,  f§  2,  3;  €f,  Texas,  R.  S.,  1895,  art.  635. 

"  Idaho,  R.  S.,  1887,  §§  2922, 2956,  2960;  Ky.,  Stot,  1894,  §  507;  N.  C,  Code, 
1883,  §§  1834,  1246,  1256;  Tenn.,  Code,  1884,  §  3340;  cf.  La.,  C.  C,  127, 128^ 
Tezfts.  R.  S.,  1895,  aru.  635, 4618,  4621. 
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the  husband's  curtesy  appears  to  be  the  chief  reason  for  the 
retention  of  the  restriction  in  the  other  legislations." 

The  third  class  includes  legislations  in  which  the  system 
of  separate  property  is  regarded  as  unusual,  and  in  which 
the  married  woman  is  generally  restricted  in  her  contractual 
capacity.  The  chief  representatives  of  this  class  are  the  French 
Civil  Code  and  those  Codes  that  have  been  most  strongly  in- 
fluenced by  it.  The  provisions  of  the  codes  are  somewhat 
obscure  and,  in  some  instances,  conflict  with  each  other. 
The  starting  point  is  the  general  provision  that  the  wife,  even 
if  living  under  the  separate  property  system,  can  not  acquire 
or  alienate  property  without  the  consent  or  joinder  of  her 
husband.^  This  principle  is  adhered  to  so  far  as  separate 
property  (paraphernalia)  under  the  system  of  dowry  is  con- 
cerned. The  wife  has  the  management,  but  is  restricted  in 
dispositions  over  the  substance  of  the  goods." 

A  distinction  is  made  respecting  the  system  of  separate 
property,  according  as  it  is  the  result  of  a  judicial  separa- 
tion or  of  a  marriage  contract.  In  the  former  case,  it  is  ex- 
pressly provided  that  the  wife  may  dispose  of  her  movables 
and  alienate  the  same.'*     In  the  case  of  contractual  separate 

^'  Wherever  the  common  law  right  of  curtesy  exists,  any  disposition  by  the 
wife,  even  if  she  possesses  the  general  right  of  alienating  her  real  property,  wil| 
be  subject  to  the  conditional  estate  of  the  husband,  cf,  ante,  §  40. 

"  France,  C.  C,  217;  La.,  C.  C,  122;  cf,  Finland,  Stat.,  Apl.  15,  1889,  c  ii,  art« 
6.  In  Spain  the  limitation  is  general,  but  does  not  contain  the  specific  reference 
to  the  system  of  separate  property,  C.  C,  61.  The  Italian  code  does  not  contain 
the  specific  reference  to  the  system  of  separate  property,  and  is  limited  to  aliena- 
tion or  mortgage  of  immovables,  contracting  of  loans  and  assignment  or  recovery 
of  stocks,  C  C,  134. 

"France,  C  C,  1576;  Spain,  C.  C,  1344,  1387;  La.,  C.  C.,2384,  2390;  tf, 
Italy,  C.  C,  1427,  134. 

^  France,  C.  C,  1449;  La.,  C.  C,  2435;  ">  Spain  the  wife  has  the  same  power 
over  her  property  as  the  husband  when  he  administers  her  goods,  but  she  cannot 
alienate  or  engage  her  immovables  without  judicial  authorization,  C.  C,  1442, 
1444;  in  Finland  she  may  dispose  of  her  property  as  a  widow,  Stat,  ApL  15, 1889, 
c.  V,  art.  15. 
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property,  the  codes  are  silent  respecting  the  alienability  of 
movables,  but  contain  provisions  expressly  prohibiting  the 
alienation  of  immovables  without  proper  authorization."  It 
has  been  argued  that  the  fact  that  emphasis  is  placed  upon 
the  prohibition  of  the  alienation  of  immovables  must  be 
taken  as  evidence  that  the  alienation  of  movables  is  per- 
mitted, as  under  the  system  of  judicial  separate  property. 
This  seems  to  be  the  prevailing  view"  despite  the  positive 
statements  of  the  general  provision  limiting  the  powers 
of  the  wife." 

§  43.  Support  of  the  Family, 

The  equitable  character  of  a  matrimonial  property  system 
will  be  affected  by  the  provision  that  is  made  for  the  liqui- 
dation of  the  charges  of  the  conjugal  society.  In  all  of  the 
systems  previously  considered,  the  chief  justification  for  the 
privileges  which  the  husband  possesses  in  his  wife's  property 
is  to  be  found  in  the  fact  that  he  supports  the  expenses  of 
the  family  household.  Under  the  system  of  separate  prop- 
erty, the  husband  is  not  entitled  to  any  gain  from  the  prop- 
erty of  the  wife.  Moreover,  the  increasing  extent  to  which 
women  are  engaging  in  industrial  and  other  pursuits,  tends 
to  decrease  the  economic  value  of  the  personal  services 
which  the  wife  renders  the  family.  The  interests  of  third 
parties  are  likewise  concerned.  Where  the  husband  be- 
comes incapable  of  sustaining  the  matrimonial  charges,  shall 
creditors  who  have  furnished  supplies  for  the  family  suffer 
losses,  while  the  wife,  who  has  contributed  to  the  expenses 

"France,  C  C,  1538;  La.,  C  C,  2397;  i"*  Spain,  it  would  appear  that  the 
flame  role  obtains  as  where  the  system  is  the  result  of  judicial  decrees,  cf,  C.  C, 
1432, 1442, 1444. 

'^  Cf,  Guntxberger,  pp.  105,  98,  99.  Respecting  the  tendency  to  apply  the  same 
rale  to  morables  of  the  paraphernalia,  see  ibid^  p.  93  seq, 

»  Cf,  anU,  note  13. 
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for  which  the  debts  have  been  incurred,  possesses  ample 
means  for  liquidating  such  obligations? 

Many  states  recognize  that  equitable  considerations  de- 
mand that  the  wife,  who  is  able,  shall  assist  in  blearing  the 
burden  of  the  family  expenses.  In  some  cases  the  princi- 
ple of  joint  liability  has  been  adopted,  the  expenses  of  the 
family  being  chargeable  upon  the  property  of  the  husband 
and  wife  or  of  either  of  them."  Other  legislations  make  the 
wife  only  secondarily  liable,  postponing  execution  upon  her 
property  until  the  failure  of  the  husband's  property  to  sat- 
isfy the  debts,  or  granting  her  a  right  of  indemnification 
against  her  husband.' 

The  legislations  of  Continental  Europe  generally  require 
the  wife  to  make  a  contribution  out  of  the  income  of  her 
property  and  the  proceeds  of  her  labor.  In  some  cases  it  is 
provided  that  the  contributions  shall  be  suitable,  or  in  pro- 
portion to  the  resources  of  the  two  parties,^  while  in  other 
instances,  a  definite  proportion  of  her  income  is  required.^ 
Particular  provisions  exist  for  the  case  where  the  system  of 

» Col.,  Act,  Apl.  6,  1891,  Laws,  p.  238;  HI.  An.  St.,  1885,  c.  68,  t  '5;  lowm. 
Code,  1897,  §  3165;  Mo.,  wife's  separate  personal  property  is  liable  for  debts  for 
necessaries,  R.  S.,  1899,  §  434^;  N.  M.,  if  for  necessaries,  C.  L.,  1897,  §1511; 
Oreg.,  An.  St.,  1887,  §  2874;  Utah  R.  S.,  1898,  §  1206;  Wash.,  G.  S.,  1891, 
§  1414. 

'  Ariz.,  where  wife  contracts  debts  upon  her  husband's  credit,  R.  S.,  1887, 
§§2107,  2108;  Conn.,G.S.,  1888,  §2797;  Neb.,C.  S.,i89i,§  141 1 ;  Penn.,Di£., 
1883,  p.  1 151,  §  15;  cf,  Mont.,  C.  C,  1895,  §  2I2>  ^^^  maintenance  of  children : 
England,  Act,  33  &  34  Vict,  c.  93,  §  14;  Act,  45  &  46  Vict,  c  75,  §21;  Leut- 
hold,  R,  R„  p.  68;  cf,  Idado,  R.  S.,  1887,  §  5859;  Nev.  G.  S.,  1885,  §  537. 

•  Germany,  B.  G.,  §  1427;  Italy,  C.  C,  1426,  138;  Spain,  C  C,  1434;  Switz., 
Vorenhvurf,  274. 

*  France,  %,  C.  C,  1537,  1575;  La.,  >^.  C  C,  2388,  2395;  Basle,  >^  and  il 
husband  is  incapable,  all,  Stat.,  Mch.  19,  1884,  art.  31;  in  Spain  the  profits  of 
paraphenud  property  are  employed  in  defraying  the  matrimonial  charges  and  the 
substance  may  be  taken  in  case  the  dowry  and  the  husband's  property  are  insuffi- 
cient, C  C,  1385. 
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separate  property  is  the  result  of  judicial  decree.  The  con- 
tribution, in  such  event,  must  generally  be  in  proportion  to 
the  resources  of  the  two  parties,  and  may  affect  the  sub- 
stance of  the  wife's  property  as  well  as  her  income.* 

The  married  woman  may  indirectly  be  compelled  to  bear 
a  portion  of  the  family  expense  even  in  those  states  which 
do  not  impose  upon  her  a  general  obligation  to  sustain 
such  charges.  It  is  a  general  rule  that  the  minor  children 
have  a  right  of  demanding  maintenance  from  the  mother  as 
well  as  from  the  father,  though  the  former's  liability  is  in 
most  cases  secondary  to  that  of  the  latter. 

There  has  been  no  such  unanimity  in  granting  the  hus* 
band  a  right  of  demanding  the  necessary  aliments  from  his 
wife.  Most  of  the  legislations,  particularly  in  England  and 
America,  have  rules  for  enforcing  the  husband's  obligation 
to  support  the  wife.  The  provisions  may  lead  to  the  plac- 
ing of  the  husband's  property  in  the  hands  of  trustees. 
They  include  criminal  as  well  as  civil  penalties.^  Many  of 
the  acts  date  back  to  the  period  in  which  the  economic  in- 
terests of  the  married  woman  were  entirely  in  the  control  of 
the  husband. 

The  English  common  law  recognized  no  obligation  on 
the  part  of  the  wife  to  support  her  husband  out  of  her  prop- 
erty. Such  a  provision  would  have  been  redundant  under 
the  old  system.  The  husband  was  entitled  to  the  substance 
of  the  wife's  personal  property  and  to  the  profits  of  her  real 
estate.  The  law  likewise  secured  him  the  privilege  of  con- 
trolling his  wife's  services  and  of   collecting  the  proceeds 

*  France,  C.  C,  1448;  Italy,  C.  C,  1423;  Spain,  C.  C,  1434;  La.,  C  C,  2434; 
Finland,  Stat,  ApL  15,  1889,  c  v,  §  16;  Basle,  court  determines  the  amount,  Stat., 
Mch.  10, 1884,  art  41 ;  Lucerne,  restricted  to  income,  Stat,  Nov.  26, 1880,  art.  22; 
rf,  Pruma,  A.  L.  R.,  ii.  i,  §  262. 

*It  is  possible  in  some  states  for  a  wealthy  wife  to  obtain  a  divorce  on  the 
ground  of  lack  of  support. 
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arising  from  her  labor.  Aside  from  the  substance  of  the 
wife's  realty,  the  husband  had  absolute  right  to  all  of  his 
wife's  property.  To-day,  the  husband  is  deprived  of  these 
extensive  privileges,  and  is  left  with  practically  no  legal 
rights  of  economic  value  as  regards  his  wife  or  her  property. 
His  right  to  her  services  can  no  longer  be  enforced  against 
her  will. 

Some  of  the  Continental  codes  require  the  married  woman 
to  support  her  husband  if  his  means  are  insufficient,^  and 
similar  provisions  were  incorporated  in  the  English  Married 
Women's  Property  Acts  of  1870  and  1882.*  The  American 
states  have  been  slow  to  accept  this  principle.  Only  a  few 
legislations  contain  positive  provisions  making  the  wife  liable 
for  the  support  of  her  husband,  and  in  all  cases  the  hus- 
band's incapacity  to  support  himself  must  be  due  to  infir- 
mity.* In  a  few  cases  the  husband  is  given  privileges  in  his 
wife's  property  in  case  she  has  abandoned  him.'** 

Some  evidence  of  a  tendency  to  place  the  husband  and 
wife  upon  a  condition  of  equality  with  respect  to  obligations 
for  support  is  to  be  found  in  the  newer  legislation  regarding 
the  effects  of  divorce.  No  part  of  the  law  regulating  family 
relations  in  the  United  States  is  in  such  a  chaotic  state  as  that 
which  provides  for  the  judicial  dissolution  of  the  marriage 
and  the  effects  of  such  dissolution.  Statutory  provisions  in 
the  respective  states  display  a  great  lack  of  uniformity,  and 

^  Germany,  B.  G.,  §  1360;  Saxony,  B.  G.,  §  1637;  Italy,  C.  C,  132;  Spain,  C  C, 
143,  144;  cf,  Prussia,  A.  L.  R.,  ii.  i,  §262.  In  some  of  the  states  there  is  a 
general  provision  requiring  married  parties  to  render  mutual  assbtance;  France, 
C.  C,  219;  Prussia,  A.  L.  R.  ii.  I,  §  174;  Leuthold,  R,  R,,  p.  59. 

•  Act,  33  &  34  Vict.,  c.  93,  §  13;  Act,  45  &  46  Vict.,  c.  75,  §  20. 

»Cal.,C.  C,  176;  Idaho,  R.  S.  1887,  §  2507;  Mont.,  C.  C,  1895,  §  246;  Ncr^ 
G.S.,  1885,  §522. 

>oiowa.  Code,  1897,  §§2220,  3158;  Oklah.,  R.  S.,  1893,  §2975;  Penn.,  Dig., 
1883,  p.  1348.  §§  51-55;  ^'ta*».  R-  S.,  1898,  §  1220. 
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in  many  cases  are  illogical  and  inequitable  in  character. 
This  condition  is  due  not  only  to  the  great  extension  of  the 
grounds  for  divorce,  but  also  to  changes  which  have  been 
effected  in  the  matrimonial  property  relations. 

Under  the  old  system,  alimony  existed  for  the  wife,  gen- 
erally without  regard  to  the  question  of  her  innocence  or 
guilt.  Moreover,  if  the  husband  was  the  guilty  party,  he 
was  required  to  restore  the  wife's  property  at  once,  while 
the  wife  retained  her  dower  in  his  lands.  If  the  husband  ob- 
tained the  divorce,  he  retained  all  or  a  portion  of  the  prop- 
erty of  the  wife,  while  the  latter  lost  all  her  rights  in  her 
husband's  property.  In  all  cases  the  husband  was  liable  for 
the  support  and  maintenance  of  the  common  children. 

With  the  development  of  the  separate  property  of  the 
wife  these  provisions  assumed  an  inequitable  character.  An 
innocent  husband  might  be  compelled  to  pay  alimony,  in- 
cluding the  expenses  of  defending  the  suit  for  divorce,  to  a 
guilty  wife  possessed  of  independent  means,  while,  on  the 
other  hand,  he  had  ceased  to  possess  property  of  the  wife 
which  he  might  use  to  assist  him  in  defraying  the  expenses 
of  the  maintenance  of  the  children  and  of  the  common 
household. 

The  states  have  not  adopted  the  same  methods  for 
ameliorating  this  condition.  In  some,  statutory  provisions 
have  made  the  wife,  equally  with  the  husband,  liable  for  the 
maintenance  of  the  minor  children,"  while  in  others  such 
liability  of  the  wife  will  attach  only  where  she  has  been  ad- 

"  G>im.,  G.  S.,  1888,  §  2812;  Ind.,  An.  St.,  1894,  §  1058;  Ky.,  Stat,  1894,  f 
2123;  Me.,  R.  S.,  1883,  c.  59,  §  17;  Minn.,  G.  S.,  1894,  §§4801-4803;  Miss., 
An.  Code,  1892,  §  1565;  Mo.,  R.  S.,  1899,  §  2926;  Mont,  C  C,  1895,  §  191; 
Neb.,  C  S.,  1891,  §  14325  N.  J.,  Rev.,  1877,  p.  317,  §  19;  N.  D.,  R.  C,  1895,  § 
^759;  Ohio,  R.  S.,  1891,  §  5701,  as  amended  by  Statute,  May  19,  1894,  Acts,  p. 
348;  S.  D.,  C.  L.,  1887,  §  25825  Utah,  R.  S.,  1898,  §  1212;  Va.,  Code,  1887,  § 
2263;  W.  Va.,  Code,  1891,  c.  64,  §  ii;  Hawaii,  C  L.,  1884,  §§  1328,  1329;  cf. 
Am.,  R.  S.,  1887,  §2114. 
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judged  the  guilty  party."  A  few  statutes  provide  that  the 
separate  estate  of  the  wife  shall  be  taken  into  consideration, 
and  that  alimony  may  be  refused  if  she  has  sufficient  prop- 
erty for  her  needs.*3 

Quite  a  number  of  the  states  have  accepted  the  principle 
of  equal  rights  for  both  parties.  There  is  a  general  provis- 
ion that  alimony  may  be  granted  to  the  innocent  party,  or 
the  court  is  authorized  to  make  such  disposition  of  the  prop- 
erty of  the  parties  as  under  the  circumstances  will  be  just 
and  equitable.*^  This  is  the  position  of  the  European  legis- 
lations."s 

A  tendency  has  appeared  in  the  newer  legislations  to 
limit  the  amount  which  either  party  may  receive  to  an  ali- 
mentary pension  payable  only  so  long  as  it  may  be  needed. 
This  is  generally  coupled  with  a  proviso  that  the  guilty 
party  shall  restore,  while  the  innocent  party  shall  retain,  all 
economic  benefits  gained  as  a  result  of  the  marriage. 

"Kans.,  G.  S.,  1889,  §4756;  Mass.,  P.  S.,  1882,  c.  146,  $27;  N.  H.,  P.  S., 
1891,  c.  175,  §  13;  OkUh.,  R.  S.,  1893,  §4550;  Orcg.,  An.  St,  1887,  §501; 
Wis.,  An.  St.,  1889,  §  2365;  €f,  England,  Act,  20  and  21  Vict,  c.  85,  §  45. 

"Ala.,  Code,  1896,  §  1495;  Cal.,C.  C,  142;  Geo.,  Code,  1895,  §  ^5^*  I^^^o, 
R.  S.,  1887,  §  2477;  Mont,  C.  C,  1895,  §  195;  Tenn.,  Code,  1884,  §  3326. 

"Iowa,  Code,  1897,  §§3177-3180;  Mass.,  P.  S.,  1882,  c.  146,  §15;  Ncr., 
G.  S.,  1585,  §494;  N.  C,  Code,  1883,  §  1290;  Ohio,  R.  S.,  1891,  §§  5690-57011 
as  amended  by  Statute,  Feb.  9, 1893,  '^cts,  p.  30,  and  Statute  May  19,  1894,  Acts, 
p.  348;  Oreg.,  An.  St,  1887,  §  501 ;  R.  I.,  G.  L.,  1896,  c.  195,  §8;  Vt,  Stat, 
1894,  §2694;  Va,,  Code,  1887,  §2263;  Wash.,  C.  P.,  1891,  §771;  W.  Va., 
Code,  1 89 1,  c.  64,  §  II;  England,  Act,  20  and  21  Vict.,  c.  85,  §45;  ^  Ariz., 
R.  S.,  1887,  §  21 14;  CaL,  C.  C,  146;  Idaho,  R.  S.,  1887,  §  2480;  lU.,  An.  St, 
1885,  c.  68, 1 5- 

"Germany,  B.  G.,  §§  1578-1585;  Prussia,  A.  L.  R.,  fl.,  i,  §§  783  seq,^  809 
seq,;  Saxony,  B.  G.,  §§  1750, 1751 ;  Austria,  B.  G.,  §  117;  France,  C.  C,  299-301; 
Italy,  C.  C,  156;  Spain,  C.  C,  73;  Basle,  Stat.,  Mch.  10,  1884,  art*  23;  Lucerne, 
Stat,  Nov.  26,  1880,  art.  25;  Zflrich,  P.  R.  G.,  §  629  seq,;  Switz.,  VorerUwurf^ 
170-172. 
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§44.  Liability  for  Debts. 

Under  the  rules  of  the  English  common  law,  the  husband 
was  liable  for  his  wife's  ante-nuptial  and  post-nuptial  obliga- 
tions, including  those  arising  from  torts  as  well  as  those  pro- 
ceeding from  contracts.*  The  married  women's  property 
acts  have  afTected  this  liability  and  practically  abrogated  it. 
When  the  husband  ceased  to  receive  economic  benefits  from 
the  wife  as  a  necessary  result  of  the  marriage,  one  of  the 
chief  grounds  justifying  his  responsibility  for  her  obligations 
disappeared. 

The  husband's  liability  did  not  rest  alone  upon  the  fact 
that  he  received  property  from  the  wife.  He  was  liable  even 
If  he  received  nothing,  while,  on  the  other  hand,  his  liability 
ceased  at  her  death  even  if  he  had  received  all  of  her  prop- 
erty. At  the  same  time,  it  is  beyond  question  that  the  chief 
explanation  of  the  husband's  release  from  such  liability  is  to 
be  found  in  the  fact  that  the  law  does  not  accord  him  any 
right  to  his  wife's  property. 

Another  influence  has  grown  out  of  the  change  in  the  legal 
economic  position  of  the  married  woman.  To-day  the  wife 
possesses  property  which,  even  during  coverture,  is  liable 
to  execution  for  the  payment  of  her  debts. 

Most  of  the  legislations  take  the  position  that  where  sepa- 
rate property  obtains,  neither  married  party  is  responsible  for 
the  obligations  of  the  other  except  where  these  have  been 
contracted  for  necessaries  for  the  support  of  the  family,*  or 
in  the  sphere  of  an  express  or  implied  agency.  In  order  to 
protect  the  wife's  ante-nuptial  creditors,  a  proviso  has  been 
introduced  in  some  statutes  making  the  husband  liable  to 
the  extent  of  any  property  he  may  have  received  from  the 
wife.3 

^  For  character  and  extent  of  this  obligation,  tee  Schouler,  H.  &*  fV,,  Part  iv, 
Chapa.ii,iii  •  QJ  <7«/^,  §  43. 

'  England  and  Ireland,  Act,  33  and  34  Victt,  c.  93,  {  13,  had  provided  an  abso- 
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Particular  provisions  exist  in  some  legislations  respecting 
the  obligations  arising  from  the  post-nuptial  torts  of  the 
wife.  A  few  of  the  American  states  retain  the  husband's 
common  law  liability/  but  the  majority  of  the  legislations  do 
not  recognize  any  resposibility  on  the  part  of  the  husband 
except  where  the  act  was  done  under  his  coercion  or  author^ 
ization  or  where  he  would  be  jointly  liable  if  the  marriage 
did  not  exists 

Inte  exemption.  This  wts  repealed  by  Act,  37  and  38  Vict.,  c.  50,  which  intro- 
duced above  rule;  as  between  husband  and  wife  her  separate  property  is  primarily 
liable,  45  and  46  Vict,  c.  75,  §f  13-15;  Scotland,  Act,  40  and  41  Vict,  c  29,  §  4; 
Ky.,  SUt,  1894,  §2130;  Col.,  An.  St,  1891,  §  3014;  Geo.,  Code,  1895,  S  ^73; 
Ind.,  An,  St,  1894,  §  6970;  Mo.,  R.  S.,  1899,  §  4341 ;  N.  Y.,  Laws,  1896,  c  272, 
{  24 ;  W.  Va.,  Code,  c.  66,  f  1 1,  as  enacted  by  Acts,  1893,  c.  iti. 

*Gco.,  Code,  1895,  §  3817;  N.  M.,  C.  L.,  f  1503;  N.  C,  Code,  1883,  f  1833; 
Wy.,  R.  S.,  1887,  §  1565;  cf,  Del.,  R.  C,  1893,  c.  76,  p.  600. 

A  Ala.,  Code,  1896,  §  2525;  Conn.,  G.  S.,  1888,  §984;  IIL,  An.  St,  1885,  c.  68» 
t4;  Ind.,  An.  St,  1894,  §§6965,  6966;  Iowa,  Code,  1897,  §§  3I5'»  315^;  Ky., 
Stat.,  1894,  §2120;  Me.,  R.  S.,  1884,  c.  61,  §4;  Md.,  Laws,  1898,  c.  457,  §  5; 
Mich.,  An.  St,  1882,  §  7714;  Minn.,  Laws,  1897,  ^-  ^^^  Mont,  C.  C,  1895,  §§  218, 
226,  254;  N,  Y.,  Laws,  1896,  c.  273,  §  27;  N.  D.,  R.  C,  1895,  §  2770;  Ohio,  R.  S., 
1891,  §3115;  Oklah.,  R.  S.  1893,12972;  Oreg.,  An.  St^  1887,  §2996;  R.  U 
G.  L.,  1896,  c.  194,  §  14;  S.  D.,C.L.,  1887,  §2594;  Utah,  R.  S.,  1898,  §  1204;  Vt., 
Stat,  1894,  §2648;  Wash.,  G.  S.,  1891,  §  1413;  Wis.,  An.  St.,  i^,  §  2969; 
Hawaii,  Laws,  1888,  c.  xi,  §  7;  En^^d,  Act,  45  and  46,  Vict,  c  75,  §§  t,  14^  24. 
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PART  III 

SUCCESSION  OF  MARRIED  PARTIES. 


5  45.  General  Relation  to  Matrimonial  Property  Rights, 

Any  general  comparison  of  matrimonial  property  systems 
will  be  incomplete  without  a  consideration  of  the  mutual 
rights  of  inheritance  of  married  parties.  The  converse  is 
equally  true.  An  examination  of  the  provisions  governing 
the  succession  of  married  parties  reveals  the  greatest  diver- 
gence among  the  various  legislations,  and  it  would  be  im- 
possible to  explain  the  difTerences  without  reference  to  the 
property  relations  of  the  parties  during  the  marriage. 

The  history  of  the  law  of  succession  of  married  parties  in 
a  particular  legislation  often  illustrates  this  close  relation- 
ship. Thus,  in  the  early  Roman  law,  the  wife  has  the  same 
right  of  succession  as  the  children.  In  legal  terms  this  is 
explained  by  the  fact  that  she  is  one  of  the  agnatic  family, 
one  of  the  sui  heredes.  Its  moral  basis,  however,  reveals  it- 
self in  the  fact  that  the  husband,  in  the  marriage  with  manus, 
receives  all  that  the  wife  possesses  or  acquires  in  the  same 
way  as  he  obtains  the  acquisitions  of  his  children,  hence 
she  is  of  right  entitled  to  the  same  share  in  his  succession  as 
is  accorded  to  a  child. 

The  rule  of  succession  was  confined  in  its  application  to 

the  civil  law  marriage  with  manus.     The  woman  who  did  not 

come  under  the  marital  power  was  not  recognized  as  a  wife 

(mater  familias)  in  the  strict  sense  of  the  civil  law,  and  she 

155]  155 
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could  not  claim  the  civil  law  rights  which  a  wife  possessed 
in  the  succession  of  her  deceased  husband.  She  did  not 
become  a  member  of  his  agnatic  family. 

The  praetorian  law,  which  introduced  important  modifica- 
tions in  the  civil  law  of  succession,  did  not  accord  any  exten- 
sive privilege  to  the  wife.  The  praetor  brought  about  a  de- 
velopment from  the  succession  based  upon  agnatic  or  family 
organization  to  that  resting  upon  cognate  or  blood  relation- 
ship. The  surviving  married  party,  in  so  far  as  he  did  not 
possess  a  civil  law  right  of  succession,  was  postponed  to  all 
relatives  of  a  degree  capable  of  succeeding. 

The  explanation  of  this  seeming  harshness,  in  a  legal  sys- 
tem that  was  distinguished  by  its  equitable  character,  is  to 
be  found  in  the  fact  that  the  relations  of  the  husband  and 
wife  had,  in  general,  come  under  the  dotal  system.  The 
wife's  property  did  not  pass,  as  a  result  of  the  marriage,  into 
Ihe  ownership  of  the  husband.  The  ilos  and  the  donatio 
propter  nuptias  generally  furnished  the  wife  adequate  provi- 
sion for  the  contingency  of  the  husband's  prior  death. 
Moreover,  under  the  praetorian  system,  she  had  a  right  of 
succession  to  the  property  of  her  father  and  cognatic  rela- 
tives. The  later  imperial  legislation  made  provision  for  a 
widow  in  indigent  circumstances.  She  was  granted  a  fourth 
part  of  the  estate  of  her  husband,  but  if  the  decedent  left 
three  or  more  children  she  was  restricted  to  a  child's  share. 
If  the  children  were  common  to  both  parties  the  share  was 
held  in  usufruct.  This  interest  was  not  subject  to  the  testa- 
mentary disposition  of  the  husband." 

Teutonic  law  did  not  accord  the  wife  a  right  of  inheritance 
in  the  proper  sense  of  the  term."  But,  as  a  result  of  the 
marriage,  she  acquired  certain  economic  interests  from  her 

'Sohm,  InsU^  §lii. 

'  Heusler,  Inst,^  toL  ii,  p.  421,  seq. 
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husband  or  rights  in  his  property  which  were  in  the  nature 
of  provisions  for  the  future  dissolution  of  the  marriage.^  In 
addition,  where  community  of  goods  obtained,  the  widow 
received  her  share  of  the  joint  property  or  retained  her 
rights  in  the  community  which  was  continued  with  the  chil- 
dren {fortgesetzte  Gutergemeinschaft).  Where  the  marital 
administration  and  usufruct  was  the  rule,  the  dotal  property 
was  returned  to  the  widow  as  nearly  as  possible  in  the  same 
condition  as  it  existed  at  the  time  the  husband  received 
the  same. 

The  English  common  law  rules,  while  influenced  by  pe- 
culiar conditions,  illustrate  the  same  general  principle. 
The  wife  is  given  no  right  of  inheritance  or  claim  to  a  dis- 
tributive share  in  the  estate  of  her  deceased  husband.  But 
her  dower  right  in  the  lands  of  her  husband  becomes  con- 
summate upon  his  death  and  she  regains  possession  of  her 
individual  real  property. 

Modern  systems  of  inheritance  rest  upon  the  principle  of 
blood  relationship.  In  all  legislations,  however,  this  general 
principle  is  modified  by  the  recognition  of  an  interest,  great 
or  small,  of  the  surviving  married  party.  This  was  the 
position  which  the  Roman  law  was  beginning  to  take  at  the 
time  its  development  was  checked.  Modem  legislations,  in 
effect,  recognize  that  the  marriage  establishes  a  bond  be- 
tween the  parties  similar  to  the  ties  of  kinship.  If  the 
matrimonial  property  system  contains  adequate  provision 
for  the  future  of  the  survivor,  the  law  of  successipn  may  dis- 
regard or  but  slightly  emphasize  such  connection.  On  the 
other  hand,  if  death  immediately  dissolves  the  matrimonial 
property  relationships  and  leaves  the  survivor  in  the  same 
economic  position,  so  far  as  concerns  the  decedent,  as  at  the 
beginning  of  the  marriage,  the  law  of  inheritance  will  gen- 
erally grant  the  former  an  interest  in  the  latter's  succession. 

•  Widerlage^  WUthum^  Morgen^abe*     Cf,  Heusler,  Init^  vol.  ii,  pp.  370-376. 
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The  modern  legislation  has  also  tended  to  place  the  mar- 
ried parties  on  a  condition  of  equality  in  this  matter. 
Provision  is  made  for  the  surviving  married  party,  and 
distinctions  which  were  made  according  as  the  survivor  was 
the  husband  or  the  wife,  are  gradually  being  eliminated. 
This  interest  may  be  a  simple  right  of  intestate  succession, 
or  it  may  be  a  legal  portion  which  is  not  subject  to  tes- 
tamentary disposition.  The  latter,  moreover,  may  include 
only  that  which  is  necessary  for  subsistence,  or  it  may  ex- 
tend to  a  distinct  share  in  the  succession  of  the  decedent. 

§  4C.  Intestate  Succession. 

The  French  Civil  Code  was  for  a  long  period  taken  as  the 
model  by  most  of  the  states  which  recognized  a  community 
of  property  as  the  statutory  system.  This  code  originally 
postponed  the  surviving  married  party  to  all  relatives  of  a 
degree  capable  of  succeeding  and  to  illegitimate  children.* 
The  theory  was  that  the  share  of  the  survivor  in  the  common 
property  would  constitute  a  sufficient  provision,  and  he  was 
not  even  accorded  an  alimentary  pension.*  The  freedom  of 
contract,  however,  permitted  the  severe  restriction  of  the 
principle  of  community  as  well  as  the  establishment  of  an 
entirely  different  system.  Thus,  it  was  possible  that  the 
survivor  who  possessed  no  individual  property  would  find 
himself  in  reduced  and  even  necessitous  circumstances  in 
case  the  decedent  died  intestate  or  failed  to  make  proper 
provision  in  his  will. 

In  France,  as  early  as  1872,3  an  act  was  proposed  which 
had  for  its  object  the  extension  of  the  successoral  rights  of 

^  C.  C,  767;  relatiTes  up  to  the  twelfth  degree  are  capable  of  soccesaioii,  ibid.^ 

755* 

■  Viollet,  PrlcU^  p.  698,  note  3. 
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the  surviving  married  party/  Nearly  twenty  years  elapsed 
before  the  legislative  sanction  was  finally  obtained  in  a 
statute  of  March  9,  1891.5  The  French  legislature  was  in- 
fluenced by  the  fact  that  other  states  whose  legislations  were 
based  upon  the  Code  Napoleon,  had  modified  its  provisions 
in  the  interests  of  the  surviving  spouse.  The  most  recent 
instance  of  such  legislation  is  the  Belgian  statute  of  Novem- 
ber 20,  1896,  which  modifies  Article  ^6^  of  the  Civil  Code 
in  accordance  with  the  same  general  principles  that  influ- 
enced the  French  act  of  1891.* 

As  a  rule,  the  interest  of  the  survivor  in  the  intestate  suc- 
cession of  the  deceased  spouse  is  limited  to  a  right  of 
usufruct  for  life  where  issue  or  heir  exists.  If  there 
are  no  heirs  capable  of  succeeding,  the  surviving  married 
party  takes  all  in  full  ownership.  The  amount  of  the  pro- 
perty covered  by  the  usufruct  will  be  aflfected  by  the  number 
and  degree  of  the  existing  heirs.^     The  states  in  which  the 

^  Eariier  statntes  had  granted  the  widow  certain  successoral  rights  in  particular 
kinds  of  property :  Rig^t  to  dispose  of  artistic  and  literary  products  of  decedent, 
Stat,  Apl.  8,  1854,  Bull,  des  his,  xi.  s^r.,  yoL  3,  p.  869;  Stat.,  July  14,  1866,  art, 
I,  BitlL  des  his,  xi.  s^r.,  voL  28,  p.  61;  widows  of  pensioned  officials  are  in  cer- 
tain cases  entitled  to  a  continuation  of  a  certain  proportion  of  the  pension,  Stat., 
Jane  9,  1853,  arts.  13, 14,  Bull  des  his,  xi.  s^r.,  toI.  i,p.989;  Stat.,  Apl.  ii,  1831, 
arL  19,  Bull  des  his,  ix.  s^r.,  vol.  2,  p.  166;  Stat,  Apl.  18,  1831,  art  19,  Bull  des 
his,  ix.  s^.,  vol.  2,  p.  239. 

^An,/ran^  toL  ii,  p.  147  seqr,  cf.  An,  itran,,  vol.  4,  p.  497,  note  I. 

*An,  Itran,,  voL  26,  p.  498  seq, 

^  France,  ^,  if  issue  exists,  but  not  to  exceed  child's  part  if  issue  is  of  previous 
marriage;  %,  if  no  issue  exists  (C.  C,  767  as  amended  by  Stat.,  Mch.  9, 1891,  art 
I,  An, /ran,,  vol.  ii,  p.  147);  Belgium,  share  of  legitimate  child  if  issue  exists, 
but  not  to  exceed  y^  if  issue  is  of  previous  marriage;  ^,  if  no  issue,  but  ascendants 
or  brother  or  sister  or  their  descendants;  all,  if  only  other  collaterals  exist  (Stat, 
Nov.  20,  1896,  §  I,  An,  itran,,  vol.  26,  p.  498);  Spain,  legal  portion  of  each 
child  if  liRie  exists;  }^,  if  no  issue,  but  ascendants;  }i,  in  other  cases  (C  C, 
834-  837,  952} ;  Geneva,  %,  if  legitimate  issue  exists;  ^  in  ownership,  if  no 
legitimate  issue;  ^  in  ownership,  if  no  descendants,  father  or  mother  or  their 
descendants  (C.  C,  767  as  amended  by  Stat,  Sept  5,  1874,  An,  itran.,  vol.  4,  p. 
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system  of  dowry  is  the  statutory  regime,  haye^^dopted  simi- 
lar provisions  for  intestate  succession.^         '    | 

The  provisions,  at  least  so  far  as  concerns  ctfihmunity  sys- 
tems, where  issue  exists,  are  extensions  of  matrimonial  prop- 
erty law  rather  than  proper  hereditary  shares.'  The  sur- 
vivor is  given,  in  addition  to  his  share  in  the  common  prop- 
erty, a  usufruct  for  life  over  a  certain  part  of  the  shares  fall- 
ing to  the  issue  of  the  marriage."  Upon  the  death  of  the 
survivor,  the  descendants  recover  the  usufruct  of  the  prop- 
erty of  which  they  have  previously  possessed  only  the  title. 

The  states  recognizing  marital  administration  and  usu- 
fruct as  the  statutory  system  do  not  follow  this  principle.  In 
this  system,  the  de^th  of  either  party  brings  about  an  im- 
mediate dissolution  df  the  matrimonial  property  relations,  and 
the  survivor  does  not  retain  any  privileges  in  the  property 
of  the  decedent.  The  law  of  succession,  accordingly,  sup- 
plements the  matrimonial  property  law.  The  survivor  is 
generally  accorded  an  hereditary  share  in  ownership  even 

499) ;  Basle  City,  «urvi\or  postponed  to  relatives  of  fifth  degree,  bat  he  has  dur- 
ing minority  of  diii(dr^*thj^ti|Ta)Ct  o(  their  shares  in  the  succession  (Stat,  Mch. 
lo,  1884,  >^*  4^);  ^-t  commSn  isSu^s' heri^^^e  share  of  commn  proi>erty; 
intestate's  share  of  community  if  no  ikue  6r  aK^n^i^^eAcist  (CV^.,  915-917). 
The  other  American  states  that  have  introduced  community  of  property  provide 
a  substantial  right  of  intestate  succession  for  the  survivor  (see  below,  note  19). 

^Austria,  usufruct  of  child's  share  not  to  exceed  5^;  ^  in  ownership,  if  no 
issue  exists  (6.  G.,  §§  757-759) ;  Italy,  usufruct  of  child's  share,  the  survivor  being 
counted  in  the  number  of  children;  "%  in  ownership,  if  no  legitimate  issue,  but 
natural  children,  ascendants,  brother  or  sister  or  their  descendants  exist;  if 
natural  children  and  ascendants  come  together,  the  share  is  limited  to  ^;  ,^  in 
ownership,  if  none  of  foregoing,  but  relatives  up  to  ^ixth  jteye  exist  (Cl  C,  ^ 
753-755)-  *  ••      ♦  > 

^  Cf,  community  continued  between  survivor  and  common  children,  ttnie^  §  23, 
(e). 

10  In  European  legislation,  the  surviving  husband  has  a  right  of  usufruct  over 
the  shares  of  minor  children,  and  where,  as  in  the  German  code,  parental  instead 
of  paternal  authority  is  established,  the  widow  possesses  such  right.  Cf,  Motive^ 
vol.  5,  p.  368. 
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where  issue  exists,  though  the  extent  of  such  share  is  gen- 
erally affected  by  the  number  and  degree  of  the  existing 
relatives  of  the  decedent." 

The  legislations  which  recognize  separate  property  as  the 
statutory  system  likewise  accord  a  right  of  succession  to  the 
survivor  of  the  marriage.  In  Russia,  this  is  fixed  at  one- 
fourth  of  the  movable  and  one-seventh  of  the  immovable 
property  of  the  decedent,  and  obtains  without  regard  to  the 
existence  of  issue  of  the  marriage." 

In  England  and  the  United  States,  the  determination  of  the 
hereditary  rights  of  the  surviving  married  party  has  been 
complicated  by  many  conditions.  The  development  of  the 
new  matrimonial  property  systems  has  not  been  perfected. 
Institutions  that  are  the  products  of  the  earlier  customs 
have,  in  many  cases,  been  carried  over,  without  modification, 
into  the  new  system.  Moreover,  the  distinction  between  the 
succession  to  real  and  personal  property,  which  was  empha- 

11  Gennany,  ^,  if  descendants;  %,  if  no  descendants,  bnt  parents,  or  their 
descendants,  or  grandparents;  all,  in  other  cases  (6.  G.,  §  1931;  ef,  §  1932); 
Prussia,  child's  part  not  to  exceed  )^;  ^,  if  no  descendants,  but  brodier  or  sister 
or  their  children;  %,  M  none  of  foregoing,  but  other  relatives  up  to  sixth  degree; 
aH  in  other  cases  (A.  L.  R.,  ii,  i,  §§621-627;  ef.  §§628-630);  Saxony,  )^,  if 
descendants;  %,  if  no  descendants,  but  adopted  or  natural  children;  %,  if  none 
of  foregoing,  bnt  brother  or  sister  or  their  descendants,  parents  or  grandparents; 
an,  in  other  cases  (6.  G.,  §§  2049-2053} ;  Lucerne,  )^,  in  usufruct,  if  descendants; 
^,  in  ownership,  if  only  heirs  of  second  class;  1^,  in  ownership,  if  none  of  fore- 
S^S»  ^*  i°  ownership,  if  there  are  no  heirs  capable  of  succession  (Lardy, 
Ugi$ktHom  Suisses,  p.  145) ;  Zttrich,  ^  in  ownership  or  >^  in  usufruct,  if  de- 
scendants; ^,  in  ownership  or  all,  in  usufruct,  if  only  parents  or  their  descend- 
ants; y^f  in  ownership  and  other  ^,  in  usufruct,  if  only  grandparents  or  their 
descendants;  ^,  in  ownership  and  other  ^  in  usufruct,  if  only  greatgrandparents 
or  their  descendants;  all,  in  ownership,  if  no  relatives  capable  of  succession  (P. 
R-  G.,  §§  901,  90s;  c/.i  900) ;  Glaris,  if  survivor  elects  to  turn  all  of  his  individ- 
ual property  into  the  succession  of  the  intestate,  be  will  receive  a  child's  share,  and 
if  no  children,  )^  of  such  succession.  Otherwise,  he  receives  no  share  in  the  sue* 
cession  (L.  B.  ii,  arts.  303,  304). 

"  Leuthold,  R,  R,,  p.  79;  Lehr,  Droi/  Russe,  p.  424. 
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sized  under  the  influence  of  feudal  ideas,  has  been  continued 
to  a  large  extent  in  the  modem  rules  governing  the  succes- 
sion of  the  surviving  married  party.  Finally,  the  distinction 
between  the  successoral  rights  of  husband  and  wife  is  re> 
tained  to  a  greater  degree  than  in  other  countries,  though  the 
tendency  to  eliminate  the  same  is  quite  apparent. 

At  common  law  the  widow  had  no  hereditary  or  distribu- 
tive share  in  the  real  or  personal  estate  of  her  deceased 
husband.  On  the  other  hand,  the  husband  was  entitied  to 
all  of  his  deceased  wife's  personal  property,  subject  to  the 
payment  of  debts.  The  widow  had  her  dower  right  and  the 
husband,  if  the  necessary  condition  had  been  fulfilled,  was 
entitled  to  his  tenancy  by  the  curtesy.'s 

The  law  afTecting  personal  property  was  modified  by  an 
act  of  the  seventeenth  century,  which  gave  the  widow  a 
share  in  the  intestate's  personal  estate  of  one-third,  if  the  de- 
cedent left  children,  and  otherwise  of  one-half.'^  This 
was  a  general  statute  of  distributions,  but  was  not  intended 
to  apply  to  the  estates  of  married  women. *5  No  further 
change  in  the  rules  of  succession  of  married  parties  has  been 
made  in  England,  except  that  a  statute,  enacted  in  1890, 
gives  the  widow  all  of  the  personal  estate  up  to  the  value  of 
;f500  and  her  distributive  share  in  the  residue  when  the 
husband  dies  intestate,  without  issue.'^  Aside  from  the  re- 
stricted interests  of  dower  and  curtesy,"  neither  party  has 
any  hereditary  right  to  the  real  estate  of  the  other,  and  the 

^^Act,  22  and  23,  Car.  II,  c.  10,  §§v,  and  vi,  enacted  only  for  seven  years,  but 
re-enacted  for  similar  period  by  30  Car.  II,  Stat.,  i,  c.  6,  and  made  permanent  by 
I  Jac.  II,c.  17,  d.  17,  §5. 

^To  remove  any  doubt  on  this  score,  a  section  was  incorporated  in  the 
'*  Statute  of  Frauds  "  (29  Car.  II,  c.  3,  §  xxv),  declaring  that  the  husband  should 
enjoy  the  same  rights  as  before  the  passing  of  the  statute  of  distributions. 

"  Act,  53  and  54  Vict,  c.  29. 

".^;f/(f,  §40. 
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same  will  escheat  to  the  State  in  the  absence  of  heirs  and 
of  testamentary  disposition.'^ 

At  first  glance,  the  laws  of  succession  in  the  United  States 
present  a  bewildering  mass  of  divergent  rules.  Aside  from 
the  western  states  and  territories  that  have  followed  the  Code 
of  California,  it  is  difficult  to  find  two  legislations  that  agree 
in  their  provisions  respecting  the  succession  of  married  par- 
ties. Upon  closer  examination,  however,  certain  tendencies 
appear  that  give'  promise  of  greater  unity  and  uniformity. 

There  is  substantial  unanimity  in  according  the  survivor 
an  interest  in  the  succession  of  the  predeceased  intestate 
married  party.  This  may  be  a  share  in  the  estate  as  a 
whole,  or  it  may  be  restricted  to  the  real  or  to  the  personal 
estate  of  the  decedent.  The  most  significant  feature,  from 
the  standpoint  of  matrimoilial  property  relations,  is  the  ten- 
dency to  place  the  husband  and  wife  on  an  equality  so  far 
as  respects  the  share  of  either  in  the  intestate  succession  of 
the  other. 

More  than  three-fifths  of  the  legislations  have  estab- 
lished such  substantial  equality,  the  interest  in  general  being 
defined  as  one  existing  for  the  benefit  of  the  surviving  mar- 
ried party."     While  the  right  to  such  share  arises  without 

''  The  tame  appears  to  be  trne  of  one-half  of  the  husband's  personalty,  where 
relatives  entitled  to  a  distributive  share  do  not  exist. 

"  Dower  and  courtesy  are  sometimes  recognized,  in  addition  to  the  intestate 
share,  see  anU,  §  40.  Arizona,  if  issue,  %,  but  only  for  life  in  lands;  if  no  issue, 
but  father  or  mother,  all  of  personal  estate  and  %  of  real  estate  in  fee;  if  no  issue 
or  parent,  all  (R.  S.,  1887,  §  1460). 

California,  if  issue,  child's  share,  not  to  be  less  than  %\  if  no  issue,  but 
parent,  brother  or  sister,)^;  if  none  of  foregoing,  all  (C.  C,  §  1386). 

Colorado,  if  issue,  %\  if  no  issue,  all  (An.  St.,  1 891,  §  1524). 

Connecticut,  if  issue,  ^;  if  no  issue,  all  up  to  $2,000  and  }4  of  residue  (G.  S., 
1888,  §  623,  as  amended  by  Laws,  1895,  ^'  ^^7)* 

Florida,  if  issue,  child's  share;  if  no  issue,  all  (K.  S.,  1892,  §§  1820,  1833). 

Georgia,  if  issue,  child's  share,  but  widow's  share  not  to  be  less  than  V^ ;  if  no 
e,  all  (Code,  1895,  §§  3354.  3355)- 
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regard  to  the  issue  of  children  from  the  marriage,  the 
amount  of  the  interest  increases  in  proportion  to  the  non- 
Idaho,  same  as  California  (R.  S.,  1887,  §  5705). 

Illinois,  if  issue,  )^  of  personal  estate;  if  no  issue,  but  kindred,  ^  of  real  estate 
and  all  of  personal  estate;  if  no  kindred,  entire  estate  (An.  St,  1885,  c.  39,  f  i). 

Indiana,  if  issue,  }^,  but  wife  entitled  to  claim  child's  share;  if  no  issue,  but 
parent,  ^,  and  if  estate  does  not  exceed  $1,000,  all;  if  no  issue  or  parent,  all 
(An.  St,,  1894,  §§2640-2644,  2650,  2651). 

Iowa,  if  issue,  %\  if  no  issue,  but  parents  or  their  heirs,  %;  if  none  of  forego- 
ing, all  (Code,  1897,  §§  33^2,  3366, 3376, 3377, 3382). 

Kansas,  same  as  Colorado  (G.  S.,  1889,  §§  2599, 261 1, 2619, 2622). 

Maine,  if  issue,  dower  in  real  estate  and  %  of  personal  estate;  if  no  issue,  but 
kindred,  dower  increased  to  ^  if  estate  is  solvent  and  same  share  is  taken  in  per- 
sonal estate;  if  no  kindred,  entire  estate  in  ownership  (R.  S.,  1883,  c  75,  §§  i,  9, 
c.  103,  §14). 

Michigan,  if  issue,  dower  and  curtesy  (jf,  anU,  §40,  note  16)  in  real  estate  and 
child's  share,  not  to  be  less  than  ^  in  personal  estate;  if  no  issue,  but  parent, 
brother  or  sister  or  their  descendants,  )4  ^^  ^^  estate  in  fee  and  all  of  per- 
sonal estate  up  to  $1,000  and  }^  of  residue;  if  none  of  foregoing  entire  es- 
tate (An.  St.,  1882,  §  5772  as  amended  by  Pub.  Acts,  1889,  1^0-  i^>  P*  >93> 

§5847). 

Minnesota,  if  issue.  ^;  if  no  issue,  all  (G.  S.,  1894,  §§4471,  4477)* 

Mississippi,  same  as  Florida  (An.  Code,  1892,  §  1545). 

Missouri,  if  issue,  dower  and  curtesy  in  real  estate  and,  for  widow,  child's  share 
in  personal  estate;  if  no  issue,  but  parent,  brother  or  sister  of  their  descendants, 
^  of  entire  estate  in  ownership;  if  none  of  foregoing,  all  (R.  S.,  1899,  §§  ^9^ 

2937-2939.) 

Montana,  same  as  California  (C.  C,  1895,  §  i^S^). 

Nebraska,  if  issue,  child's  share  not  less  than  ^;  if  no  issue,  but  kindred,  ^; 
if  no  kindred,  all  (C.  S.,  1891,  §§  1124,  1235). 

Nevada,  if  issue,  child's  share  not  less  than  ^;  if  no  issue,  all  (Laws,  1897, 
c.  106,  §259). 

New  Hampshire,  if  issue,  }^,  but  if  issue  of  wife  is  by  former  marriage,  surviv- 
ing husband  takes  only  a  life  estate  in  ^,  unless  he  is  entitled  to  curtesy;  if  no 
iuue,  }i  (P.  S.,  1891,  c.  195.  §§  10-13). 

New  Mexico,  if  issue,  ^;  if  no  issue,  all  (C.  L.,  1897,  §§  2031,  2033). 

North  Dakota,  same  as  California,  except  that  if  no  issue,  but  parent,  brother, 
or  sister,  survivor  takes  all  up  to  $5,000  and  }4  o'  residue  (R.  C,  1895,  §  3742)- 

Ohio,  if  issue,  dower  in  real  estate  and  all  of  personal  estate  up  to  ^co  and  ^ 
of  residue;  if  no  issue,  entire  estate,  but  limited  to  a  life  interest  in  ancestral  real 
property  if  intestate  leaves  kindred  of  blood  of  ancestor  from  whom  such  property 
was  derived  (R.  S.,  1891,  §§  4158.  4160,  4176). 
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existence  of  descendants  or  of  near  relatives  of  the  dece- 
dent. 


Oklahoma,  same  as  California  (R.  S.,  1893,  §  6261). 

Oregon,  if  issue,  dower  and  curtesy  in  real  estate  and  %  of  personal  estate;  if 
no  issue,  entire  estate  in  ownership  (An.  St.,  1887,  §  3098,  as  amended  by  Stat, 
Feb.  25, 1889,  Acts,  p.  72,  §  3099,  as  amended  by  Stat,  Feb.  22,  1893,  Acts,  p. 

»95)- 

South  Carolina,  if  issue,  1^;  if  no  issue,  but  lineal  ancestor,  brother  or  sister,)^; 
if  none  of  the  foregoing,  but  kindred,  %\  if  no  kindred,  all  (C.  S.  L.,  1893, 
K 1980, 2166). 

South  Dakota,  same  as  California  (G.  L.,  1887,  §  3401). 

Texas,  same  as  Arizona,  except  that  issue  of  parent  will  limit  right  of  sunriyor 
in  same  degree  as  parent  (R.  S.,  1895,  art  1689). 

Utah,  same  as  North  DakoU  (R.  S.,  1898,  §  2828). 

Vermont,  if  issue,  )^  of  real  estate  in  fee,  but  husband's  right  is  limited  to  lands 
of  which  both  parties  are  seized  in  right  of  the  wite,  and  surviving  wife  takes  in  ad- 
dition ^  of  personal  estate  as  part  of  widow's  allowance;  if  no  issue,  but  kindred, 
entire  estate  up  to  $2,000  and  %  of  residue;  if  no  kindred,  all  (Pub.  Acts,  1896, 
no.  44,  §§  I,  2,  15,  Stat,  1894,  §§  2418,  2419, 2546  and  2544,  as  amended  by  Pub. 
Acts,  1886,  no.  45,  §  I. 

Washington,  if  issue,  child's  share  in  real  estate,  not  less  than  3^,  and  %  of 
personal  estate;  if  no  issue,  but  parent,  brother  or  sister,  %  of  real  estate  and  all 
personal  estate;  if  none  of  the  foregoing,  entire  estate  (G.  S.,  1881,  §§  1480, 

1495)- 

Wisconsin,  if  issue,  dower  and  curtesy  {cf,  ante,  §  40,  note  12),  in  real  estate, 
and  for  widow  child's  part  in  personal  estate;  if  no  issue,  entire  estate  in  owner- 
ship (An.  St,  1889,  §§2270,  3935). 

Wyoming,  if  issue,  dower;  if  no  issue,  %,  but  if  estate  does  not  exceed  $10,000 
in  value,  all  (R.  S.,  1887,  §  2221). 

Hawaii,  if  issue,  dower;  if  no  issue,  but  parents  or  their  descendants,  y^  in 
ownership;  if  none  of  foregoing,  all  (C.  L.,  1884,  §  I448f  u  amended  by  Laws, 
1896,  no.  47). 

Massachusetts  may  be  placed  in  this  class,  as  the  tendency  towards  equaliza- 
tion is  evident.  Surviving  husband  takes :  if  issue,  curtesy  and  }^  of  personal 
estate;  if  no  issue,  all  of  real  estate  up  to  value  of  $5,000  in  fee  and  life  interest 
in  residue,  and  entire  personal  estate;  if  no  kindred,  entire  estate  in  ownership. 
Widow  takes:  if  issue,  dower  and  }^  of  personal  estate;  if  no  issue,  but  kindred, 
all  of  real  estate  up  to  value  of  $5,000  in  fee  and  life  interest  in  residue  of  which 
husband  died  seized,  or  the  same  amount  and  dower  in  other  lands,  and  all  of 
the  personal  estate  up  to  value  of  $5,000  and  ^  of  residue  above  value  of  $io/)00; 
if  no  kindred,  entire  estate  in  ownership  (P.  S.,  1882,  c.  124,  §§  i,  2,  c.  135,  §  J 
as  amended  by  Acts,  1882, c.  141,  and  Acts,  1885,  c.  276). 
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It  is  a  curious  fact  that  while  the  common  law  rule  of 
curtesy  favors  the  propagation  of  issue,  some  of  the  modern 
rules  of  succession  may  produce  contrary  efTects,  as  where 
the  survivor  is  given  a  child's  share.  A  tendency  has  ap- 
peared to  accord  the  survivor  a  definite  share  or,  where  he 
is  given  a  child's  share,  to  place  a  minimum  upon  the  same.*^ 
It  may  be  noted  that  in  the  great  majority  of  those  legisla- 
tions that  recognize  equal  rights  of  succession  for  the  hus- 
band and  wife,  the  distinction  between  the  share  in  the  real 
and  in  the  personal  estate  has  been  abolished. 

Most  of  the  remaining  states  retain  the  common  law  rules 
respecting  the  succession  to  real  property.  The  survivor  is 
generally  postponed  to  all  heirs  or  kindred,  and  in  some 
cases  excluded  entirely,  the  property  escheating  to  the 
state.*'     It  must  be  kept  in  mind,  however,  that  in  these 

^  Cf,  preceding  note  and  roles  in  German,  Saxon  and  Russian  codes,  tfiflr, 
notes  II,  12. 

*^  Alabama,  Code,  1896,  §  1453,  but  husband  has  life  interest  in  real  estate  of 
intestate  wife  (JHd,^  §  2534). 

Arkansas,  Dig.  Stat.,  1894,  §  2476,  but  if  no  issue,  widow  may  take,  as  against 
collaterals,  %,  and,  as  against  creditors,  )^  in  fee  of  non-ancestral  real  property, 
of  which  husband  died  seized  and  a  life  interest  in  proportionate  amounts  of  the 
ancestral  real  property  {iHd,^  §  2542). 

Delaware,  if  no  issue,  husband  takes  ^  of  real  estate,  subject  to  debts,  whfle 
widow  takes  a  life  interest  in  same  amount,  and  if  there  are  no  heirs  or  kindred 
she  takes  such  interest  in  the  entire  real  estate  (Laws,  voL  14,  c.  550,  §  5  in  R.  C, 
1893?  c.  76). 

Kentucky,  Stat,  1894,  §  1393, 1 9- 

Maryland,  P.  G.  L.,  1888,  art.  46,  §  23. 

New  Jersey,  Rev.,  1877,  p.  297,  §  6. 

New  York,  a  statute  of  Mch.  28,  1895  (Acts,  c  171),  provided  that  the  surviY- 
ing  wife  should  inherit  the  same  share  of  an  intestate's  real  estate  as  the  nearest 
lineal  descendant,  and  that  if  no  issue  existed  she  should  inherit  all  of  such 
estate.  This  Act  was  to  go  into  effect  on  Jan.  i,  1896,  but  was  repealed  by  a 
statute  of  June  14,  1895  (Acts,  c.  1022),  which  re-established  the  former  rules  of 
inheritance. 

North  Carolina,  Code,  1883,  §  '^^i- 

Pennsylvania,  if  no  issue  but  kindred,  widow  takes  %  for  life  (Dig.,  1883,  pp. 
939f  932,  §§  1-3.  6,  28). 
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legislations  the  matrimonial  property  rights  of  dower  and 
curtesy  have  generally  been  retained,  and  in  some  cases  the 
husband's  interest  has  been  made  the  same  as  that  of  the 
wife.  All  of  these  states,  following  the  English  statute  of 
distribution,  grant  the  wife  a  share  in  the  personal  estate  of 
the  intestate  husband.  This  interest  is  usually  the  one-third 
or  one-half  of  the  English  statute,  but  some  of  the  legisla- 
tions have  departed  from  the  general  rule  by  making  the 
share  of  the  surviving  husband  the  same  as  that  which  is 
accorded  the  widow.** 

Rhode  Island,  G.  L.,  1896,  c  216,  {  4. 

TennesMe,  Code,  1884,  §  3272. 

VixgiDia,  Code,  1887,  §  2548. 

West  Virginia,  Code,  1891,  c.  78,  f  i. 

Dittrict  of  Columbia,  Acta  of  Maryland,  1786,  c.  45,  §  2. 

*>  Alabama,  husband,  }i;  wile,  chflcPs  part,  not  less  than  y^,  and  if  no  children, 
all  (Code,  1896,  M2534, 1462). 

Arkansas,  if  issue,  wife  takes  }^  absolutely;  if  no  issue,  she  takes  ^  as  against 
collaterals,  and  i^  as  against  creditors;  if  no  kindred,  survivor  takes  all  (Dig. 
Stat,  1894,  S§  2541.  2542,  2476). 

Delaware,  husband  takes  child's  share,  and  if  no  issue,  all;  wife  takes  ^,  if 
ivae,  ^,  if  no  issue  but  kindred,  and  all,  if  no  kindred  (Laws,  1895,  ^  207,  {  i, 
R-  C,  1893,  c  89,  §  32). 

Kentucky,  husband  takes  all;  wife  takes  ^,  if  issue,  )^,  if  no  issue,  but  kindred 
and  all,  if  no  kindred  (Stat,  1894,  §  1403) ;  $  2132  of  the  Statutes,  which  applies 
to  testate  as  well  as  intestate  succession,  conflicts  with  foregoing  section.  It 
gives  surviving  married  party  ^  of  personal  estate  of  testator  or  intestate. 

Maryland,  survivor  takes  ^,  if  issue;  ^,  if  no  issue,  but  parent,  brother,  sister, 
nephew  or  niece;  otherwise,  all  (P.  G.  L.,  1888,  arts.  120-122,  as  amended  by 
Laws,  1898,  c.  331,  §2). 

New  Jersey,  husband  takes  all;  wife  takes  ^,  if  issue;  j^,  if  no  issue  (Rev., 

i877»  PP-  784, 7^S>  §§  H7»  148). 

New  York,  survivor  takes :  %,  if  issue;  )^,  if  no  issue,  but  parent;  if  no  issue  or 
parent,  but  brother,  sister,  nephew  or  niece,  all,  if  it  does  not  exceed  |2,ooo,  and 
if  value  is  greater,  )4  P^^  |2,ooo;  in  other  cases,  all  (R.  S.,  1889,  P^^t  ii,  c.  ii, 

a  75»  79. 

North  Carolina,  husband  takes  all;  wife  takes :  child's  part  not  less  than  ^;  if 
BO  issue,  )<^;  if  no  kindred,  all  (Code,  1883,  §§  1479, 1478  as  amended  by  Laws, 
1893,  c.  82,  §  I). 

Pennsylvania,  husband  takes  child's  share,  and  if  no  issue,  all;  wife  takes:  il 
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§  47.  Legal  Portion, 

The  fundamental  idea  at  the  basis  of  intestate,  as  well  as  of 
testamentary  succession,  is  that  of  effectuating  the  intention 
of  the  decedent.  The  legislative  body  creates  an  order  of 
succession  which  it  is  presumed  would  have  been  established 
by  the  deceased  had  he  left  a  legal  testament.  In  general, 
therefore,  the  rules  of  succession  established  by  the  legisla- 
ture apply  only  in  the  absence  of  testament.  But  there  are 
other  rules  that  override  the  will  of  the  deceased.  While 
the  individual  is  accorded  the  right  of  disposing  of  his  prop- 
erty by  testament,  he  will  not  be  permitted  to  do  so  to  the 
injury  of  those  whose  relation  to  him  is  such  as  to  justify 
them  in  expecting  a  portion  in  the  succession.  The  law 
generally  provides  that  a  certain  proportion  of  the  share 
which  such  person  would  have  in  the  intestate  succession 
shall  be  a  legal  portion,  and  shall  not  be  subject  to  testamen- 
tary disposition.  If  the  decedent  leaves  a  will  and  fails  to 
make  proper  provision  for  the  parties  entitled  thereto,  the 
latter  will  be  able  to  claim  their  legal  portion  in  the  succes- 
sion.'    The  legislature  gives  legal  expression  to  the  moral 

issue,  3^;  if  no  iMue,  but  kindred,  %\  if  no  kindred,  all  (Dig.,  1883,  pp.  929-932, 
§§1-5.28). 

Rhode  Island,  husband  takes  all;  wife,  same  as  in  Pennsylvania  (G.  L.,  1896,  c. 
219,  §  9»  c.  I94»  §  9»  c.  216,  §§  4, 9). 

Tennessee,  husband  takes  all  at  common  law;  wife  takes  child's  share,  and  if 
no  issue,  all  (Code,  1884,  §  3278). 

Virginia,  same  as  in  Rhode  Island  (Code,  1887,  §  2557). 

West  Virginia,  survivor  takes  )^,  if  issue,  and  all,  if  no  issue  (Code,  1891,  c. 
78»§9). 

District  of  Columbia,  husband  takes  all  at  comm9h  law;  wife  takes,  if  issue,  }^, 
if  no  issue,  but  parent,  brother  or  sister  or  their  descendants,  y^\  in  other  cases, 
all  (Maryland,  Acts,  1798,  c.  loi,  part  ii). 

^  This  is  not  an  absolute  right,  but  is  capable  of  being  defeated  when  the  con- 
duct of  the  party  entitled  has  been  such  as  to  justify  his  disinheritance.  The 
statutes  generally  provide  under  what  conditions  one  may  be  deprived  of  his  legal 
portion. 
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right  which  certain  heirs  have  to  a  share  in  the  estate  of  the 
decedent. 

The  legal  portion  {Pflickiiheil ;  portion  legititne)  obtains 
very  generally  in  the  European  continental  countries,  but 
has  not  received  any  extensive  recognition  in  England  or  the 
United  States  aside  from  the  succession  of  married  parties.  It 
may  be  noted,  however,  that  so  far  as  concerns  the  United 
States,  at  least,  the  numerous,  and,  in  some  instances,  dis- 
graceful cases  of  judicial  breaking  of  wills  on  the  ground  of 
insanity,  testify  to  the  operation  of  the  same  principle.  The 
courts,  in  effect,  declare  that  no  sane  person  can  be  pre- 
sumed to  have  intended  to  disinherit  those  standing  in  close 
relationship  to  him.  The  fiction  of  insanity  was  at  the  basis 
of  the  Roman  rule  governing  the  claim  to  a  legal  portion  as 
against  the  testamentary  dispositions  of  the  decedent.'  It 
may  be  anticipated  that  the  English  law,  following  the  exam- 
ple of  other  legislations,  will  ultimately  give  a  rational  defini- 
tion of  the  legal  portion  of  descendants,  etc. 

While  the  principle  of  the  legal  portion  has  received  gen- 
eral acceptance  in  continental  legislations,  its  application,  in 
many  instances,  has  been  limited  to  those  standing  in  blood 
relationship.  The  Roman  law,  in  the  time  of  Justinian,  was 
just  beginning  to  recognize  the  successoral  rights  of  married 
parties.  The  principle  of  the  legal  portion  was  not  extended 
to  them  though  the  provision  for  the  poor  widow  was  of  this 
nature  .3 

The  states  recognizing  a  community  form  of  matrimonial 
property  relations  have  been  slow  to  recognize  a  right  of  the 
surviving  married  party  to  a  legal  portion  even  when,  in  de- 
fault of  all  other  heirs,  such  survivor  would  be  called  to  the 
intestate  succession.     When  these  legislations  accorded  the 

*SohiD,/ift/.,§ii3. 
^Cf.anU,%M,posi,i4fi. 
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survivor  an  intestate  right  of  succession  as  against  all  heirs/ 
they  did  not  give  it  the  character  of  a  legal  portion.'  It  was 
not  the  object  of  the  legislator  to  provide  a  share  for  the  sur- 
vivor, but  to  carry  out  the  intention  of  the  decedent  by  cre- 
ating an  order  of  succession  which  it  was  presumed  the 
intestate  would  have  established  had  he  not  forgotten  or 
neglected  to  make  a  will.  Thus,  these  statutes  generally 
require  the  surviving  spouse  to  count  towards  his  intestate 
share  everything  that  he  has  received  by  way  of  donation 
from  the  decedent,  whether  the  same  has  come  to  him  as  a 
result  of  the  contract  of  mafriage  or  otherwise.  Where  the 
decedent  has  clearly  manifested  his  intention  by  a  written 
testament,  the  necessity  for  the  application  of  the  statute 
ceases  to  exist.  The  Spanish  code  furnishes  an  exception  to 
this  class  of  legislations  in  according  the  surviving  spouse 
the  same  share  in  case  of  testate  as  of  intestate  succession.^ 

Of  the  legislations  accepting  the  system  of  dowry,  the 
Italian  code  makes  the  share  of  the  survivor  substantially 
the  same  as  in  Spain  by  providing  a  right  of  usufruct^  as  a 
legal  portion,  while  the  Austrian®  follows  the  principle  of  the 
Roman  law. 

The  codes  recognizing  marital  administration  and  usufruct 
as  the  statutory  system,  accord  the  surviving  married  party 
a  substantial  legal  portion.     In  general,  the  amount  is  fixed 

♦cyiflii/if,  §46. 

^  This  is  true  of  the  American  states  which  recognice  community  of  property,, 
though  the  liberal  grants  of  rights  in  the  homestead  and  allowance  for  support 
have  created  a  substantial  legal  portion.     Cf,  post^  §  48. 

*  C.  C,  834-837,  but  if  no  heirs  exist,  the  legal  portion  will  not  be  the  entire 
estate,  which  is  the  share  in  case  of  intestacy,  but  only  y^  in  usufruct. 

'  Of  a  child's  share,  the  survivor  being  counted  in  the  number  of  children;  of  J^, 
if  no  issue,  but  ascendants;  of  )^,if  no  issue  or  ascendants  (C.  C,  812-814);  rf^ 
La.,  C.  C,  2382. 

«B.G.,§796. 
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at  a  certain  part  of  the  share  which  the  survivor  would  take 
in  case  of  intestate  succession.' 

Among  the  separate  property  legislations,  Russia  provides 
a  legal  portion/''  while  in  England  the  principle  has  not  re^ 
ccived  statutory  recognition." 

So  far  as  regards  the  application  of  the  principle  of  the 
legal  portion  to  the  succession  of  married  parties,  the 
American  states  have  gone  farther  than  most  of  the  Euro- 
pean legislations.  The  recognition  of  the  legal  portion  in 
positive  legislation  is  almost  entirely  confined  to  the  husband 
and  wife.  This  apparently  curiops  fact  finds  its  explanation 
in  the  close  relation  existing  between  matrimonial  property 
relations  and  the  law  of  inheritance.  Dower  and  curtesy  are 
forms  of  legal  portion.  When  the  principle  of  the  legal  por- 
tion commenced  to  develop  in  America,  the  interest  of  the 
wife  was  the  chief  consideration,  as  the  husband's  marital  prop- 
erty rights  gave  him  an  adequate  share.  Since  he  has  been 
deprived  of  this  interest,  the  tendency  has  appeared  to  ac- 
cord him  a  legal  portion  of  the  same  general  character  as 
that  which  is  possessed  by  the  wife. 

Two- fifths  of  the  American  legislations  recognize  a  legal 
portion  for  the  survivor  and  in  most  of  these  the  share  of 
the  surviving  husband  is  the  same  as  that  which  is  taken  by 
a  widow."    A  tendency  appears  to  make  the  legal  portion 

*  Gennanj,  %,  B.  G.,  §  2303;  PnutU,  %,  A.  L.  R.,  ii,  i,  {  631 ;  Saxonj,  if  inne, 
all;  if  no  iMue,  bnt  heirt  of  lecond  or  third  order  of  saccearion,  %;  in  other  cases, 
}i  (B.  G.»  §§  2565, 2578-2580) ;  Lucerne,  all  of  intestate  share  taken  where  issue 
exists  (Lardy,  UgislaHons  Suusgs,  p.  146) ;  Zurich,  fi  (P.  R.  G.,  §  974). 

^  Intestate  share  in  all  except  acquisitions,  which  are  subject  to  testamentar/ 
disposition  (Leuthold,  R,  R.,  pp.  79, 80;  Lehr,  Droit  Russe,  pp.  424-426) . 

^^  Eyen  the  widow's  dower  has  been  deprived  of  this  character.  C/.  ante,  §  40, 
Marriage  settlements  frequently  make  provision  for  the  survivor. 

"  Colorado,  }i  of  estate  (An.  St,  1891,  §§  3010,  301 1). 

Connecticut,  life  interest  in  }^  of  esUte  (G.  S.,  1888,  §  623). 

Illinois, if  issue,  dower  and  intestate  share  in  personalty;  if  no  issue, may  elect 
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equal  to  the  intestate  share,  with  a  general  proviso  that  it 
shall  not  exceed  a  certain  proportion  of  the  estate.  The 
share  is  generally  large,  in  some  cases  extending  to  one-half 
of  the  entire  estate  in  succession.  This  represents  an  ex- 
treme position,  which  is  apt  to  be  modified  in  the  interests 
of  children.  Moreover,  the  principle  of  the  legal  portion 
does  not  require  that  a  married  party  shall  be  compelled 
to  confer  such  a  large  part  of  his  property  upon  one  whose 
conduct  may  have  been  objectionable,  or  who  possesses  ade- 

in  lieu  of  above,  >|^  of  entire  estate  after  payment  of  debts  (An.  St.,  1885,0. 41, 
ttio,i2). 

Indiana,  %  of  estate  (An.  St.,  1894,  §§  2640,  2642, 2648, 2649). 

Iowa,  1^  of  estate  (Code,  1897,  §§  3362, 3366, 3376). 

Kansas,  %  of  estate  (G.  S.,  1889,  §  7239). 

Kentucky,  dower  and  %  of  personal  estate  (Stat.,  1894,  §  2132), 

Maine,  dower  (R.S.,  1883,0. 103,  §§  10, 14). 

Maryland,  dower  and  3^  of  personal  estate  (P.  G.  L.,  1888,  art  93,  §§  292,  293, 
Laws,  1898,0. 331,  §3). 

Massachusetts,  substantially  intestate  share  in  real  estate;  in  personal  estate, 
husband  entitled  to  %  and  wife  takes  intestate  share,  except  that  if  it  exceeds 
$10,000  in  value,  she  receives  only  that  amount  and  the  income  during  life  of  res- 
idue (P.  S.,  1882,  c.  127,  §  18,  c.  147,  §  6,  as  amended  by  Acts,  1885,  c.  225,  §  i,  and 
Acts,  1887,0.  290,  §2). 

Minnesota,  intestate  share  in  real  estate  (G.  8.,  1894,  §§4471,4472). 

Mississippi,  intestate  share  not  to  exceed  )^  (An.  Code,  1892,  §4496). 

Missouri,  substantially  intestate  share  not  to  exceed  that  taken  where  kindred 
exists  (R.S.,  1899,  §§  2937-2939,  Act,  Mch.2, 1895, Laws,  p.  "69). 

Montana,  husband,  3^  of  estate;  wife,  dower  and,  if  no  issue,  %  of  real  estate 
in  fee  (C.  C,  1895,  §§  255. 236, 1703). 

Nebraska,  intestate  share  (G.  S.,  1891,  §§  1124, 1235). 

New  Hampshire,  intestate  share,  or  dower  or  curtesy  and  intestate  share  in  per- 
sonal estate  (P.  S.,  1891,  c.  195,  §§  10-13,  c.  186,  §  13). 

Ohio,  intestate  share  (R.  S.,  1891,  §  5963). 

Pennsylvania,  dower  and  curtesy  and  intestate  share  in  personal  estate  (Dig., 
1883,  p.  632,  §§  3, 5,  pp.  1 153, 1 154,  §§  2, 6,  Laws,  1893, P-  345.  §  S)- 

Vermont,  substantially  intestate  share  not  to  exceed  that  taken  where  kindred 
exists  (Stat.,  1894,  §  2544,  as  amended  by  Laws,  1896,  no.  45,  §  i). 

West  Virginia,  intestate  share  not  to  exceed  that  taken  where  issue  exists  (Code, 
1891,0.78,  §11). 


Digitized  by  VjOOQIC 


1 73]  SUCCESSION  OF  MARRIED  PARTIES  1 73 

quate  individual  resources.     A  few  of  the  American  states 
have  confined  the  legal  portion  to  the  wife.'3 

The  legislations  which  do  not  accord  a  legal  portion  in  the 
strict  sense  of  the  term,  divide  themselves  into  two  classes. 
The  first  class  includes  those  which  recognize  a  community 
of  acquisitions,  where  the  survivor  takes  his  share  in  the 
common  property  and  is  sometimes  given  special  privileges 
in  the  portion  of  the  common  property  which  falls  to  the 
decedent.'*.  In  the  other  class,  the  matrimonial  property 
rights  of  dower,  and,  in  most  cases,  curtesy,  continue  to  be 
recognized.'^  Moreover,  the  liberal  provisions  which  very 
generally  obtain  for  the  support  of  the  widow  or  survivor, 
have  the  character  of  a  legal  portion. 

§  48.  Provision  for  the  Support  of  the  Survivor, 
Under  all  systems  of  matrimonial  property  relations,  ex- 
cept where  perfect  community  of  all  property  obtains,  it  is 
possible  that  the  death  of  one  party  may  seriously  afTect  the 
position  of  the  other.  Where  the  household  expenses  have 
been  defrayed  largely,  if  not  entirely,  out  of  the  property  of 
the  decedent,  the  survivor,  in  the  absence  of  suitable  provis- 
ion, may  be  compelled  materially  to  alter  his  mode  of  liv- 

*'  Alabama,  dower  and  intestate  share  in  personalty  (Code,  1896,  §  4259). 

Arkansas,  same  as  Alabama  (Dig.  Stat,  1894,  §§  2541,  2542). 

Florida,  dower  in  real  estate;  of  personalty,  if  issue,  }^;  if  no  issue,  %  abso- 
lutely (R.  S^  1892,  §§  1830,  1831). 

Michigan,  dower,  or  intestate  share  up  to  15,000,  and  %  of  residue  (An.  St, 
1882,  §  5824). 

North  Carolina,  intestate  share  (Code,  1883,  §  2109). 

Tennessee,  dower  and  child's  share,  not  to  exceed  y^  of  personalty  (Code, 
1884,  §§3251,  3252). 

Utah,  ^  of  real  esUte,  or  intestate  share  in  entire  estate  (R.  S.,  1898,  §§  2731, 
2827). 

Virginia,  intestate  share  of  personal  estate  (Code,  1887,  §  2559). 

**  Cf.  anitt  §  24,  notes  13-17. 

^'  Cf.  references,  ante^  §  40. 
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ing,  and  may  even  be  unable  to  secure  the  necessary  sub- 
sistence. Such  deplorable  spectacles  are  opposed  to  the 
moral  idea  of  marriage,  and  have  led  to  the  establishment  of 
the  legal  portion  for  married  parties.  The  principle  ap- 
plies with  added  force  to  survivors  who  are  in  indigent  cir- 
cumstances. At  the  least,  they  should  be  entitled  to  the 
necessary  alimentary  support,  under  the  same  circumstances 
as  they  could  have  claimed  it  during  the  marriage. 

This  principle  has  come  to  be  generally  accepted  in  those 
legislations  which  do  not  accord  a  legal  portion  to  the  sur- 
viving married  party.  The  Code  Napoleon  did  not  recog- 
nize this  right  for  the  survivor.*  The  movement  to  incor- 
porate this  principle  in  the  French  Code  was  carried  on  for 
many  years  in  connection  with  the  attempt  to  accord  the 
survivor  a  share  in  the  succession  of  an  intestate  married 
party.  Both  principles  were  finally  accepted  in  the  statute 
of  March  9,  1891.'  The  recent  Belgian  statute,  which  intro- 
duced the  intestate  share  of  a  surviving  married  party,  has 
likewise  followed  the  French  statute  in  establishing  the  claim 
of  such  survivor  to  alimentary  support.^ 

The  succession  of  the  deceased  married  party  owes  main- 
tenance to  the  survivor,  provided  the  latter  is  in  want 
thereof.'*  If  the  survivor  has  sufficient  individual  means,  he 
can  not  claim  such  alimentary  provision,  nor  can  he  do  so  if 
his  intestate  share  in  the  succession  is  sufficient  for  his  needs. 

Where  the  system  of  dowry  obtains,  the  widow  is  entitled 

1  The  claim  which  the  Roman  law  gave  to  the  poor  widow,  had  obtained  in  the 
pays  d^icrii,  but  it  was  not  admitted  into  the  code.  The  Louisiana  CiTil  Code 
retains  the  Roman  nde,  but  extends  it  so  as  to  apply  to  the  sundTor  who  is  in 
need  (C  C,  2382). 

*  France,  C  C,  205,  as  amended  by  Stat.,  Mch.  9,  1891,  art.  2,  An,/ran,t  toL 
II,  pp.  153,  154;  Belgium,  C.  C,  205,  as  amended  by  Stat,  Nov.  20,  1896,  art. 
2,  An,  itran,t  vol.  26,  pp.  502,  503;  Austria,  B.  G.,  §  796. 
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to  lodging  for  one  year,  and  mourning  vestments  at  the  ex- 
pense of  the  husband's  succession.^ 

It  is  in  the  American  states  that  the  provision  for  the  sur- 
vivor has  received  the  greatest  acceptance  and  develop- 
ment. The  general  provision  is  that  if  the  estate  is  insol- 
vent, the  personal  property,  exempt  from  execution,  shall 
be  set  aside  for  the  benefit  of  the  widow  or  survivor.  Sim- 
ilar provisions  entitle  such  party  to  claim  the  absolute 
property  of  the  homestead  or  its  use  for  life  or  during 
widowhood.* 

These  measures  are  natural  corollaries  to  the  exemption 
laws,  and  must  be  justified  by  similar  considerations.  This 
condition  does  not  exist  where  the  widow  or  survivor  pos- 
sesses separate  property,  or  where  the  estate  of  the  decedent 
is  solvent,  and  the  legal  portion  or  intestate  share  of  the 
survivor  is  sufficient  for  suitable  support.  Notwithstanding 
these  facts,  many  of  the  states  grant  the  allowance  in  addi- 
tion to  the  legal  portion  or  intestate  share,  and  do  not  take 
into  consideration  the  necessities  of  the  person  to  whom  the 
same  is  accorded.  In  some  cases  the  amount  exempted  is 
quite  large,  and  the  interests  of  heirs  and  creditors  are  sac- 
rificed without  justification.  Some  of  the  statutes,  however, 
expressly  enact  that  the  provision  shall  be  deducted  from 
the  distributive  share  or  legal  portion,  while  others  make  it 
dependent  upon  the  necessities  of  the  party  entitled.  It 
may  be  anticipated  that  future  revisions  will  tend  to 
restrict  the  provision  to  that  which  is  essential  for  alimentary 
support. 

The  original  purpose  of  the  legislation  was  to  ensure  pro- 
vision for  the  widow.     Thus,  many  of  the  statutes  restrict 

•France,  C.  C,  1570;  Italy,  C  C,  1415;  La.,  C.  C,  2374;  cf,  Spain,  C.  C, 
1379;  Aurtria,  B.  C  §  796. 

*  Minor  children  are  nsually  granted  an  interest  in  such  exempted  property. 
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the  allowance 7  and  the  use  or  ownership  of  the  homestead^ 
to  the  widow  and,  in  some  cases,  the  minor  children.  The 
tendency  towards  equalization  of  the  parties,  which  has  fol- 
lowed the  establishment  of  separate  property,  is  also  mani- 
fested in  this  connection.  It  is  aimed  to  accord  the  surviv- 
ing husband  the  same  rights  in  his  deceased  wife's  property 
as  the  widow  possesses  in  the  estate  of  her  deceased  hus- 
band. Accordingly,  in  a  large  number  of  legislations  the 
provisions  respecting  an  allowance  9  and  the  disposition  of  the 

^Ala.,Code,  1896,  §§2072,2073;  Ark.,  Dig.  Stat,  1894,  §§3, 73;  Col.,  An.  St, 
1891,  §§i534f  1536;  Conn.,G.  S.,  i888,§§  574,  605;  Dd.,R.  C,  1893,0.  iii, 
Lawi,  voL  15,  c  479;  Fla.,  Const.,  art  z,  §  2;  111.,  An.  St.,  1885,  c  3,  ^^  74-76; 
Ind.,  An.  St,  1894,  §§  2419, 2424;  Ky..  Stat,  1894,  §  1403,  \  5;  Maia.,  P.  S.,  1882, 
c*  135*  S§  i>  2;  Mich.,  An.  St.,  1882,  §  5847;  Minn.,  G.  S.,  1894,  §4477;  Mist.,  An. 
Code,  1892,  §  1877;  N.  H.,  P.  S.,  1891,  c  195,  §§  i,  2;  N.  Y.,  Lawt,  1896,  c  547, 
§  184;  N.C^Code,  1883,  §§2116,  2ii8;Ohio,  R.  S.,  1891,  §§6040,  6078,  6079; 
Oreg.,  An.  St,  1887,  §§1126-1129;  Penn.,Dig.,  1883,  P*623,  §3;  R.  I.,G.  L., 
1896, c  214,  §4;  Tenn.,  Code,  1884,  §§3125-3128,  2934;  Texas,  R.  S.,  1895,  *rts. 
2037-2039,  2046-2056;  Vt.  Stat,  1894,  §§  2418, 2419;  Va.,  Code,  1887,  §  3640; 
W.  Va.,  Code,  1891,  c.  41,  §  27;  Wis.,  An.  St,  1889,  §  3935. 

'Ala.,  Code,  1896,  §§  2033,  2069;  Ark.,  Dig.  Stat,  1894,  §  3694;  Fla.,Const«, 
art  X,  §  2;  Me.,  R.  S.,  1883,  c*  ^^*  §§  63--66;  Mass.,  P.  S.,  1882, c.  123,  §8  ;  Mich., 
An.  St,  1882,  §§  7728,  7729;  Mo.,  R.  S.,  1899,  §§3620,  3621 ;  N.  J.,  Rev.,  1877, 
?•  I055»  §  I;  N.  Y.,  C.  C.  P.,  §  1400;  N.  C,  Const.,  art.  x,  §§  3,  5;  Ohio,  R.  S^ 
1881,  §5437,  Stat.,  May  18,  1894,  Acts,  p.  307;  Oreg.,  An.  St,  1887,  §§  1126, 
1127;  S.C,  C.  S.  L.,  1893,  §  2129;  Tenn.,  Code,  1884,  §  2943;  Vt.,  Stat.,  1894, 
§§2183-2185;  Va.,  Code,  1887,  §§  3635,  3637;  Wis.,  An.  St,  1889,  §  2271. 

'Ariz.,  R.  S.,  1887,  §  1094;  an  additional  allowance  may  be  made  for  widow  in 
case  of  need,  iHd,^  §§  1095-1099;  Cal.,  substantially  same  as  Ariz.  (C  C  P., 
§§  1463-1470) ;  Geo.,  Code,  1895,  §  3465;  Idaho,  substantially  same  as  Ariz.  (R. 
S.,  1887,  §§5441-5446);  Iowa,  Code,  1897,  §§3376,  33*2,  33H;  Kans.,G.  S., 
1889,  §§2833,2619;  Me.,R.S.,i883,c.65,§§2i,23,26,c.66,§i;  Md.,P.G.L., 
1888,  §§  298, 299  gives  allowance  to  widow;  Laws,  1898,  c.  331,  §  3,  extends  pro- 
visions to  surviving  husband;  Mo.,  R.  S.,  1889,  §§105-109  gives  allowance  to 
widow  to  be  deducted  from  her  share  in  personal  estate.  An  act  of  ApL  8. 1895 
(Laws,  p.  35),  extends  provisions  to  widower,  if  the  wife  dies  intestate,  but  the 
allowance  is  not  deducted  from  his  intestate  share  (see  R.  S.,  1899,  §§  105-109, 
III);  Mont,  substantially  same  as  Ariz.  (C. C.  P.,  1895,  §§2581-2586);  Neb.C 
S.,  1 891,  §  1235 ;  Nev.,  substantially  same  as  Ariz.  (G.  S.,  1885,  §§  542, 2790-2796) ; 
N.  J.,  Rev.,  1877,  P-  762,  §  52;  N.  M.,C  L.  1897,  §§  2041,  1993,  '994;  Oklah., 
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homestead"  ^pply  to  the  survivor,  whether  widow  or  wid- 
ower. 

tnbitantiattj  tune  as  Ariz.  (R.  S^  1S93,  §S  I3<x>-I308);  S.  D.,  tabstantUlly 
tame  as  Ark.  (C  L.,  1887,  §§  5779-5786) ;  Utah,  R.  S.,  1898,  §  2831 ;  Wy.,  sub- 
ilantiaHy  same  as  Ariz.  (Laws,  1890-91,  no.  70^  c  ziii,  §§  1-7). 

>*  Ariz., R.  S.,  1887,  §§  1094,  iioo;  CaL,  C  C.  P.,  §§  1465,  1474,  C.  C,  §  1265; 
CoL,Aii.St.,i89i,§2i35;  Comi.,  G.  S.,  1888,  §  2783;  Idaho,  R.  S.,  1887,  §  5441 ; 
DL,  An.  St.,  1885,0.  52,  ^2;  Iowa,  Code,  1897,  §2985;  Kans.,  G.  S.,  1889, 
H  ^595»  2619;  Kj.,  Stat,  1894,  §§  1706, 1708;  La.,  Const,  art.  244;  Minn.,  G.  S , 
i894,54470;  Mont,C  C  P.,  1895,  §§2581,  2584,  C.  C,  1895,  §§1703;  Neb., 
C  S.,  1891,  §1124;  Ner.,  G.  S.,  1885,  §§  542, 2790;  N.  H.,  P.  S.,  1891,  c  138,  §§  2, 
5;  N.  M.,C.  L.,1897,  §§I749>  1994;  N.D.,R.C.,i895,  §3626;  Oklah.,R.S., 
«893»  5S  *3a>,  1302;  S.  D.,C  L.,  1887,  S§5779-578i;  Texas,  R.  S.,  1895,  arts. 
3057-2062;  Utah,  R.  S.,  1898,  §2831;  Wy.,R.S.,  1887,  §2782,  Laws,  1890-91, 
no.  70,  c.  xiu,  §  8. 
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NOTE  A.     (Sec  §  38,  note  19.) 

Miss.t  An.  CoeUy  i8g2,  §  228g.  Married  women  are  fully  emancipated  from  all 
disability  on  account  of  coverture,  and  the  common  law,  as  to  the  disabilities  of 
married  women  and  its  effect  on  the  rights  of  property  of  the  wife  is  totally  abro- 
gated, and  marriage  shall  not  impose  any  disability  or  incapacity  on  a  woman  as 
to  ownership,  acquisition,  or  disposition  of  property  of  any  sort,  or  m  to  her  capa- 
city to  make  contracts  and  do  all  acts  in  reference  to  property  which  she  conld 
lawfully  do  if  she  were  not  married;  but  every  woman  now  married  or  hereafter 
to  be  married,  shall  have  the  same  capacity  to  acquire,  hold,  manage,  control,  use, 
enjoy  and  dispose  of  all  property,  real  and  personal,  in  possession  or  expectancy, 
and  to  make  any  contract  in  reference  to  it,  and  to  bind  herself  personally,  and  to 
sue  and  be  sued,  with  all  the  rights  and  liabilities  incident  thereto,  as  if  she  were 
not  married. 

NOTE  B.    (See  §  38,  note  21.) 

Ohio^  R.  5.,  i8gi^  is^44-  A  married  person  may  take,  hold  and  dispoae  of 
property,  real  or  personal,  the  same  as  if  unmarried. 

Penn,,  Act  of  June  8,  i8gs  {Laws,  p.  344)  f  §  /.  Hereafter  a  married  woman 
shall  have  the  same  right  and  power  as  an  unmarried  pierson  to  acquire,  own,  pos- 
sess, control,  use,  lease,  sell  or  otherwise  dispose  of  any  property  of  any  kind, 
real,  personal  or  mixed,  and  either  in  possession  or  expectancy,  and  may  exercise 
the  said  right  and  power  in  the  same  manner,  and  to  the  same  extent  as  an  un- 
married person,  but  she  may  not  mortgage  or  convey  her  real  property,  unless 
her  husband  join  in  such  mortgage  or  conveyance. 

England,  Act^  %45^4f>  VtcL^  C.  ^j,  §  2,  Every  woman  who  marries  after  the 
commencement  of  this  Act  shall  be  entitled  to  have  and  hold  as  her  separate  pro- 
perty, and  to  dispose  of  in  manner  aforesaid  all  real  and  personal  property  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage,  including  any  wages,  earnings,  money,  and  property  gained  or 
acquired  by  her  in  any  employment,  trade,  or  occupation  in  which  she  is  engaged, 
or  which  she  carries  on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic  or  scientific  skilL 

NOTE  C.    (See  §  38,  note  22.) 
MuA.,  An,  St,,  1882,  %62gj.    The  real  and  personal  estate  of  every  female, 
178  [178 
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acquired  before  marriage,  and  all  property  to  which  she  may  afterwards  become 
entitled  by  gift,  grant,  inheritance,  devise  or  in  any  other  manner,  shall  be  and 
remain  the  estate  and  property  of  such  female,  and  shall  not  be  liable  for  the 
debts,  obligations  or  engagements  of  her  husband,  and  may  be  contracted,  sold, 
transferred,  mortgaged,  conveyed,  devised  or  bequeathed  by  her  as  if  she  were 
unmarried. 

NOTE  D.  (See  §  38,  note  23.) 
Dist,  of  Col.,  Aci  of  June  /,  i8g6  (  U,  S.  Stat,  at  Large,  Vol,  2g,  p,  jgs),  §  /. 
The  property,  real  and  personal,  which  any  woman  in  the  District  of  Columbia 
may  own  at  the  time  of  her  marriage,  and  the  rents,  issues,  profits  or  proceeds 
thereof,  and  real,  personal  or  mixed  property  which  shall  come  to  her  by  descent, 
devise,  purchase  or  bequest,  or  the  gilt  of  any  person,  shall  be  and  remain  her 
sole  and  separate  property  notwithstanding  her  marriage,  and  shall  not  be  subject 
to  the  disposal  of  her  husband  or  liable  for  his  debts,  except  that  such  property  as 
shall  come  to  her  by  gift  of  her  husband  shall  be  subject  to,  and  liable  for,  the 
debts  of  the  husband  existing  at  the  time  of  the  gift. 

NOTE  E.  (See  §  i^,  note  24.) 
Col.fAn.  St.,  i8gi,  %3oo7.  The  property,  real  and  personal,  which  any  woman 
in  this  State  may  own  at  the  time  of  her  maniage,  and  the  rents,  issues,  profits, 
and  proceeds  thereof,  and  any  real,  personal  or  mbced  property  which  shall  come 
to  her  by  descent,  devise  or  bequest,  or  the  gift  of  any  person  except  her  husband, 
including  presents  or  gifts  from  her  husband,  as  jewelry,  silver,  tableware,  watches, 
money  and  wearing  apparel,  shall  remain  her  sole  and  separate  property,  not- 
withstanding her  marriage,  and  not  be  subject  to  the  disposal  of  her  husband  or 
liable  for  his  debts. 

NOTE  F.  (Sec  §  40,  note  7.) 
SoHloquy  of  an  old  lawyer  occsL<;ioned  by  the  abolition  of  dower  and  curtesy  in 
Mississippi  (quoted  in  Miss.,  An.  Code,  1892,  p.  573,  note)  :  "Venerable  relics 
of  antiquity,  you  have  come  down  to  us  from  a  former  generation.  You  have 
survived  the  wreck  of  empires  and  change  of  dynasties.  Bom  away  back  in  the 
womb  of  time,  whereof  the  memory  of  man  runneth  not  to  the  contrary,  you  have 
outlived  the  war  of  the  Roses,  passed  safely  through  the  Protectorate,  crossed  the 
ocean,  survived  the  great  American  Revolution,  and  rode  out  the  storm  of  the 
late  great  war.  Whatever  attendants  were  absent  firom  the  bridal  altar,  you  two, 
at  least,  were  always  there;  and  when  the  bride  and  groom  mutually  murmured, 
*  with  all  my  worldly  goods  I  thee  endow,'  you,  as  priest  and  priestess,  sealed  the 
covenant.  Like  shades,  you've  followed  the  twain  blended  into  one,  and  when 
cither  fell,  one  of  you  administered  the  balm  of  consolation  to  the  survivor.  If 
pure  religion  and  undefiled  be  to  visit  the  fatherless  and  the  widow  in  their  afflic- 
tion, thy  mission  has  been  akin  to  it  Venerable  priest  and  priestess  of  the  com- 
mon law,  fisrewell  I  You  have  been  pleasant  in  your  lives,  and  in  death  have  not 
been  divided." 
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LIST  OF  STATUTES  WITH  EXPLANATION  OF  SOME  OF 
THE  ABBREVIATIONS  USED  IN  REFERENCES. 

Acts, Vict-— The  Pablic  General  Statutes  paned  in  the  . . .  year  of  die 

reign  of  Her  Majesty  Qaeen  Victoria. 
AUu,  Code,  1896.— Alabama.    Code  of  1896. 
An.  6tran. — ^Annuaire  de  Legislation  fetrangire.    Paris. 
An.  firan. — ^Annoaire  de  Legislation  Frangaise.    Paris. 
Ariz.,  R.  S.,  1887.— Arizona.    Revised  Statutes  of  1887. 
Ark.,  Dig.  Stat.,  1894.— Arkansas.    Digest  of  the  Statutes  of  1894. 
Austria,  B.  G. — Das  allgemeine  bOrgerliche  Gesetzbuch  fur  das  Kaiserthum  Oes- 

terreich.    Vienna,  1883. 
Austria,  R.  G.  Bl.^Reichs-Gesetz-Blatt  fur  das  Kaiserthum  Oesterreich. 

Reichsgesetzblatt  fttr  die  in  Reicbsrathe  vertr.  Konigreiche  und  Linder. 

Basle,  Stat.,  Mch.  10,  1884.— Kanton  Baselstadt     Gesetz   betreffend  eheliches 

GUterrecht,  Erbrecht  und  Schenkungen.    References  are  to  translation 

in  An.  etran.,  Vol.  14,  p.  545  seq, 
BulL  des  lois. — ^BuUetin  des  lois  de  la  Rcpublique  Fran9aise.    Paris. 
Cal.,  C.  C. — California.    Code  as  amended  to  1885. 
CaL,  C  C.  P.— Califomia.    Code  of  Civil  Procedure. 
Cod. — Codex  Justinianus  recognovit  Paulus  Krueger.    Berolini,  1895. 
Col.,  An.  St.,  189 1. —Colorado.    Mill's  Annotated  Statutes  of  1891. 
Conn.,  G.  S.,  1888.— Connecticut    General  Statutes  of  1888. 
Del.,  R.  C,  1893. — Delaware.    Revised  Code  of  1 852  as  amended  to  1893. 
Dig. — ^Digests  recognovit  Theodorus  Mommsen.    Berolini,  1893. 
Dbt.  of  Col.,  R.  S.,  1873-74.— Revised  Statutes  of  the  United  States  relating  to 

the  District  of  Columbia passed  at  the  first  session  of  the  43d 

Congress.    Wash  ington,  1 875 . 
I.  Entwurf. — Entwurf  eines  biirgerlichen  Gesetzbuchs  fUr  das  Deutsche  Reich. 

Berlin,  1888. 
n.  Entwurf. — Entwurf  eines  Bargerlichen  Gesetzbuchs  fQr  das  Deutsche  Reich. 

Zweite    Lesung.    Nach  dem    Beschlusse  der  Redaktionskommission. 

Berlin,  1894. 
in.    Entwurf. — Entwurf    eines    Bflrgerlichen    Gesetzbuchs.    Dem    Reichstage 

vorgelegt  in  der  vierten  Session  der  neunten  Legislaturperiode.    Berlin, 

1896. 
Finland,  Stat.,  Apl.  15,  i889^Finland.    Lag  om  makars  egendoms  och  golds. 

References  are  to  translation  in  An.  6tran.,  vol.  19,  p.  821  uq^ 
Fla.,  R.  S.,  1892.— Florida.    Revised  Statutes  of  1892. 
France,  C.  C,  C.  C.  P.,  Code  de  Com. — France.    Code  civil,  code  de  procedure 

civile,  code  de  commerce.    References  are  to  Codes  Fran^ais  et  Lois 

Usuelles,  par.  H.  F.  Riviere.    Paris,  1 881. 
Geo.,  Code,  1895. — Georgia.    Code  of  1895. 
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r,B.<»^-4)M  BSffeilidM  GcMtflmeh  Atbit  dni  BSBfahfuqgBtetilM  iik 

dM  DtoteclM  Reicfa.    Le^pdg,  1896. 
iiy»R.G.BL— Reichigesetiblttt    Betlm. 
Gbiiiy  L.  B. — Landtbuch  det  Kantonf  Glanis.     References  are  to  transUdoii  in 

An.  ^tnuLy  Vol.  14,  p.  510  uq, 
Hawaii,  C  L^  i8S4.^Hawau.    Compiled  Lawi  of  18S4. 
IdaluH  R.  S.,  i887.~Idaho.    Reviaed  Statutes  of  1887. 
IB.,  An.  St,  1885.— minoia.    St>»  ^^  Curtis'  Annotated  Statutes  of  1885. 
Ind.,  An.  St»  1894. — ^Indiana.    Bums*  Annotated  Statutea.    Rerision  of  1894. 
last — Institutiones  recognovit  Paulus  Krueger.    Berolini,  1893. 
loiwa.  Code,  1897.— Iowa.    ^^^'^  o^  i^7* 
Italy,  C.  C— Le  Code  Civil  Italien.    Traduction  complete  du  Code  Qril  Italian 

par  M.  Joseph  Orsier.    Paris,  1868. 
Kans.,  a  S.,  1889.— Kansas.    General  Statutea  of  1889. 
Ky.,  Stat,  1894.— Kentucky.    Barbour  and  Carroll's  Statutes  of  1894. 
La.,  C  C — Louisiana.    Saunder's  Civil  Code  revised  to  1889. 
Lucerne,  Stat.,  Nov.  26, 1880. — Kanton  Luzem.     Gesetz  iiber  die  ehelichen  Vor* 

mundschaft.     Referencea  are  to  translation  in  An.  itran.,  VoL  10,  p. 

4864^. 
He  R.  S.,  1883.— Maine.    Revised  Statutes  of  1883. 
Hd.,  P.  G.  L^  i888.~Mai7land.    Public  General  Laws  of  1888. 
Masa.,  P.  S.,  1882.— Massachusetts.    Public  Statutes  of  i88a. 
Mich.,  An.  St,  1882.— Michigan.    Howell's  Annotated  Sututes  of  1882. 
Minn.,  G.  S.,  1894. — Minnesota.    Wenxell's  General  Statutes  of  1894. 
Mias.,  An.  Code,  1892. — Mississippi.    Annotated  Code  of  1892. 
Mo.,  R.  S.,  1899. — Missouri.    Revised  Statutes  of  1899. 
Mont^  C.  C,  C  C  P.,  1895.— Montana.    ^^  <JO^t^  Code  of  Civil  Procedure. 

Sannder's  Codes  and  Statutes  of  1895. 
Neb.,  C  S.,  i89i.~Nebraska.    Cobbey's  Consolidated  Statutes  of  1891. 
Nev.,  G.  S.,  1885.— Nevada.    General  SUtutes  of  1885. 
N.  H.,  P.  S.,  1891.— New  Hampshire.    Public  Sututcs  of  1891. 
N.  J.,  Rev.,  1877. — ^New  Jersey.    Revision  of  1877. 
N.  M.,  C  L.,  1897. — ^New  Mexico.    Compiled  Laws  of  1897. 
N.  v.,  C  C  P.— New  York.    Throop's  Code  of  Civil  Procedure  of  1885. 
N.  Y.,  R.  S.,  1889.— New  York.    Revised  Statutes  of  1889. 
N.  C  Code,  1883.— North  Carolina.    Code  of  1883. 
N.  D.,  R.  C  1895.— North  Dakota.    Revised  Code  of  1895. 
Norway,  Stat.,  June  29,  1888. — ^Norway.  Lov  om  Formuesforholdet  mellen  Aegte- 

feller.    References  are  to  translation  in  An.  ^tran.,  V9I.  18,  p.  762  seq, 
Nov. — Novellae  recognovit  Rudolphus  Scboell  et  Guilelmus  Kroll.  Berolini,  1895. 
Ohio,  R.  S.,  1891.^— Ohio.    Smith  and  Benedict's  Revised  Sututes  of  1891. 
Oklah.,  R.  S.,  1893.— Oklahoma.    Revised  Statutes  of  1893. 
Oreg.,  An.  Laws,  1887. — Oregon.    Hill's  Annotated  Laws  of  1887. 
Penn.,  Dig.,  1883.— Pennsylvania.    Brightly's  Purdon's  Digest,  1 700-1883. 
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Pnutia,  A.  L.  R. — ^Allgemeinet  Lmndrecht  fiir  die  Prenssischeii  Staaten  Debtt  den 

erg&nzenden  und  ab&ndemden  Bestimmungen  der  Reichs  and  Landes- 

gesetzgebung.      Mit  Erl&uterungen  von  H.  Rehbein  und  O.  Remcke. 

Berlin,  1880. 
Pnissia,  G.  S.  S. — Gesetz-Sanunlung  ftir  die  Kdniglich  Preussischen  Staaten. 
R.  I.,  G.  L.,  1896.— Rhode  Island.    General  Laws  of  1896. 
Saxony,  B.  G. — Das  Burgerliche  Gesetzbuch  fur  das  Kdnigreich  Sachsen  nebtt 

den  damit    in  Verbindung    stebenden   Reicbs-    und  Landesgesetzen. 

Von  Dr.  Eduard  Siebenhaar.    Fiinfte  Auflage.    Leipzig,  1883. 
Sirey,  Recueil. — Recu^il  General  des  Lois  et  des  Arrets  en  mati^re  civil,  crimin- 

nelle,  administrative  et  de  droit  public.    Fonde  par  J.  B.  Sirey.    Paris. 
S.  €.,  C.  S.  L.,  1893.— South  Carolina.    Civil  SUtute  Laws  of  1893. 
S.  D.,  C.  L.,  1887.    South  Dakota.    Dakota  Compiled  Laws  of  1887. 
Spain,  C.  C.— Code  Civil  Espagnol.    Traduit  et  annote  par  A.  Lev6.    Paris,  1890, 
Sweden,  F.-S. — Swensk  Fdrfattnings-Sammling.    Stockholm. 
Switz.,  Stat.,  June  14, 1881. — Switzerland.    Bundesgesetz  iiber  das  Obligationen- 

recht  vom  14  Brachmonat,  1881.    Bern,  1881. 
.Switz.,  Vorentwurf, — Vorentwurf  Bundesgesetz  iiber  das  Privatrecht.    Schweizer- 

isches    Civilgesetzbuch.    Erster    und     zweiter    Teil.    Personen-    und 

Familienrecht. 
Tenn.,  Code,  1884.— Tennessee.    Milliken  and  Vertres'  Code  of  1884. 
Texas,  R.  S.,  1895.— Texas.     Revised  Statutes  of  1895. 
U.  S.  Stat,  at  Large.— The  Statutes  at  Large  of  the  United  States  of  America. 

Washington. 
Utah,  R.  S.,  1898.— Utah.     Revised  Statutes  of  1898. 
Vt.,  Stat.,  1894.— Vermont.    Statutes  of  1894. 
Va.,  Code,  1887.— Virginia.    Code  of  1887. 

Wash.,  G.  S.,  1891.— Washington.     Hill's  General  Statutes  of  1891. 
Wash.,  C.  P.,  1 89 1. —Washington.    Code  of  Procedure  of  1891. 
W.  Va.,  Code,  1891.— West  Virginia.    Code  of  1891. 
Wis.,  An.  St.,  1889. — Wisconsin.    Sanborn  and  Berryman's  Annotated  Statutes 

of  1889. 
Wy.,  R.  S.,  1887.— Wyoming.    Revised  Statutes  of  1887. 
Zurich,  P.  R.  G. — Privatrechtliches  Gesetzbuch   fUr  den  Kanton  Zurich.    Auf 

Grundlage  des  Bluntschli'schen  Kommentars  allgemeinfasslich  erlautert, 

durch  Dr.  A.  Schneider,  Redaktor  des  Gesetzes.    Zurich,  1888. 
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[References  are  to  pages,  but  the  notes  must  be  examined  where  the  index  refen 
to  the  legislation  of  particular  states.] 

Abandonment  of  Wife,  effect  of,  28, 30, 128, 135. 

Acquisitions,  character  of,  under  community  systems,  68,  69;  community  of,  see 
Community  Property  Systems. 

Administration  of  Property.  See  Common  Property,  Dotal  Property,  Separate 
Property. 

Alimony,  in  case  of  divorce,  93,  113, 151, 152. 

Apparel.    See  Wearing  Apparel. 

America.    See  United  States. 

Austria,  wife's  general  capacity  of  acting  in,  18;  wife's  contractual  capacity  in, 
27;  donations  between  married  parties  in,  40;  wife  as  a  trader  in,  41; 
wife's  capacity  to  sue  and  be  sued  in,  44;  marriage  agreements  in,  53,  55, 
57, 60, 61, 66, 67, 89, 122;  statutory  and  contractual  systems  in,  55, 57,  58; 
system  of  community  in,  58, 65-7, 72, 75, 79, 85, 88-90, 93, 94 ;  wife's  earn- 
ings in,  71, 72, 116, 135;  common  property  in,  65,  72,  75,  79, 93, 94;  dotal 
property  in,  65,  66,  114-6,  117-24;  separate  property  in,  66,  67,  85, 116, 
124, 143,  144;  obligations  of  married  parties  in,  75,  79;  system  of  dowry 
in,  58, 1 14-6,  117-24;  system  of  separate  property  in,  123,  124,  143,  144; 
alimony  in,  152;  intestate  succession  in,  160;  legal  portion  in,  169, 170; 
provision  (or  support  of  survivor  in,  174,  175. 

Basle  City,  statutory  and  contractual  systems  in,  58;  succession  to  common 
property  in,  94;  see  also  Swiss  Cantons. 

Banknq>tcy,  effect  of,  upon  contracts  between  married  parties,  26;  effect  of, 
upon  gifts  between  married  parties,  38;  effect  of  husband's,  upon  wife's 
acquisitions,  38;  dissolution  of  community  resulting  from,  87, 88;  termina- 
tion of  marital  administration  and  usufruct  resulting  from,  no;  wife's  privi- 
leges in  husband's,  109. 

Belgium,  statutory  and  contractual  systems  in,  58;  wife's  deposits  in  savings 
banks  in,  73;  intestate  succession  in,  159;  provision  for  support  of  widow 
in,  174. 

Chancery,  English  Court  of.    See  English  Equity  Rules. 

Classification  of  Matrimonial  Property  Systems,  49-52. 

Co^fication  of  Law,  effect  of,  upon  matrimonial  property  relations,  12,  14,  49. 

Conmion  Law.    See  English  Common  Law. 
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Common  Property,  defined,  63;  under  general  community,  65;  under  community 
of  movables  and  acquisitions,  67,  68;   under  community  of  acquisitions, 
68,  70;  presumption  as  to  existence  of,  70;  administration  of,  81-5;  restric- 
tion upon  gifts  of,  82;  division  of,  91-4;  succession  to,  94. 
Conununity  Property  Systems — 

General  Community,  defined,  50;  obtains  as  statutory  or  contractual  sys- 
tem, 58,  59;  composition  of,  64-7;  pro[>erty  excluded  from,  65-7;  obli- 
gations of,  75-7;  continued  between  survivor  and  common  children,  90- 1. 
Community  of  Movables  and  Acquisitions,  defined,  51 ;  obtains  as  statutory 
or  contractual  system,  58,  59;  composition  of,  67,  68;  exclusion  of  im- 
movables from,  67,  68;  obligations  of,  78. 
Community  of  Acquisitions,  defined,  50,  51;  obtains  as  statutory  or  con- 
tractual system,  58,  59;  composition  of,  68-70;  in  United  States,  69; 
property  excluded  from,  69,  70;  husband's  separate  property  not  recog- 
nized under,  69,  70;  obligations  of,  78-81. 
Earnings  of  wife  under,  70-5. 

Administration  of  Community  under,  see  Common  Property,  Dotal  Prop- 
erty, Separate  Property. 
Dissolution  of  Community  under,  by  bankruptcy,  87,  88;  upon  demand  of 
husband  or  wife,  88,  89;  by  mutual  agreement,  89;  by  divorce  or  judicial 
separation,  89,  90;  by  death  of  husband  or  wife,  90;  liquidation  of  com- 
mon obligations  in  case  of,  91-4;  wife*s  privilege  of  acceptance  or 
renunciation  in  case  of,  91,  92;  division  of  common  property  in  case 
of,  91,  94. 
Attitude  of,  respecting  legal  portion,  94,  169,  170,  173. 
See  also  Protection  of  Wife's  Property,  Succession  of  Married  Parties^ 
Provision  for  Support  of  Survivor. 
Contracts.    See  Marriage  Agreements,  Legal  Capacity  of  Married  Women. 
Contractual  Property  Systems,  55-60. 

Creditors,  gifts  between  married  parties  subject  to  claims  of,  36-9,  41,  133; 
insurance  upon  husband's  life  subject  to  claims  of,  37,  38,  133,  134;  pre- 
sumption as  to  ownership  of  movables  for  protection  of,  38, 39,  70. 
Curtesy.    See  Dower  and  Curtesy. 

Death  of  Husband  or  Wife,  dissolution  of  community  by,  90;  continuation  of 
community  after,  90,  91 ;  termination  of  marital  administration  and  usufruct 
by,  112;  termination  of  system  of  dowry  by,  122;  effect  of,  upon  common 
property,  94;  effect  of,  upon  dotal  property,  113,  124;  see  also  Succession 
of  Married  Parties,  Legal  Portion,  Provision  for  Support  of  Survivor. 
Debts.    See  Obligations  of  Married  Parties. 
Denmark,  statutory  system  in,  59;  earnings  of  wife  in,  72. 
Deposits  in  Banks,  wife's  power  to  make  and  dispose  of,  21,  33,  34f  73»  128, 

134,  135- 
Dissolution  of  Community.    See  Community  Property  Systems. 
Distribution.     See  Succession  of  Married  Parties. 
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Divorce  or  Sq>aration,  dittolutioii  of  community  by,  89;  effect  of,  upon  divisioii 
of  common  property,  93;  termination  of  marital  administration  and  usufruct 
by,  112;  termination  of  dowry  by,  122;  effect  of,  upon  property  relations, 
93,113.  124,  150-2. 

Donatio  propter  nupHas.  See  System  of  Dowry,  under  Individual  Property 
Systems. 

Donations.    See  Gifts. 

Dotal  Property,  terms  used  to  designate,  in  community  systems,  613,  64;  defined, 
63,  64;  under  general  community,  65,  66;  in  objects  for  personal  use, 
^S»  ^>  ^^  objects  held  by  limited  title,  65,  69;  in  gifts,  66,  68,  69;  in 
successions,  66,  68,  69;  established  by  agreement,  66;  in  immovables,  67; 
under  community  of  acquisitions,  68, 69;  under  marital  administration  and 
usufruct,  99-101;  under  system  of  dowry,  1 14-16;  in  earnings  of  wife, 
loi;  administration  of,  85,  102-7,  116-120;  compensation  due  husband 
for  expenditures  for,  112,  113;  husband's  power  of  disposing  of  immov- 
able, 103,  117,  118;  of  movable,  103-6,  118;  liability  of,  for  obligations 
of  wife,  108,  109. 

Dower  and  Curtesy,  at  common  law,  98;  statutory  modification  of,  in  England, 
'37>  I3S>  statutory  modification  of,  in  United  States,  138-4 1;  barring 
of  claim  to,  141;  as  affecting  rules  of  succession,  157,  167,  173;  as  forms 
of  legal  portion,  171,  173. 

Dowry.    See  Individual  Property  Systems. 

Earnings  of  Wife,  movement  to  secure  wife's  control  over,  70-5;  under  com- 
munity S3^tems,  66, 69-75;  under  individual  property  systems,  71,  loi,  116, 
127,  128,  134-7;  arguments  against  exclusion  of,  from  community,  72; 
recent  statutes  affecting,  73-5 ;  measures  proposed  in  France  respecting, 
73,  74;  subject  to  marital  administration  and  usufruct,  loi;  subject  to 
wife's  exclusive  disposition,  71-5,  loi,  116,  134-7;  exempted  from  hus- 
band's control  and  debts,  72,  73,  75,  loi,  116,  134-7. 

England,  changes  in  matrimonial  property  relations  during  nineteenth  century 
in,  12,  29,  129,  130;  wife's  general  legal  capacity  in,  18;  development 
of  wife's  contractual  capacity  in,  29,  30;  married  women's  property  acts  in, 
29,  30,  130;  gifts  between  married  parties  in,  37,  40,  41;  wife  as  a  trader 
in,  42,  43;  Mdfe's  capacity  to  sue  and  be  sued  in,  44,  45;  wife's  contracts 
for  necessities  in,  46;  marriage  agreements  in,  53,  55,  60,  61;  statutory 
system  in,  57,  59;  separate  property  in,  28-30, 125-7, 130-2, 135-7,  '4^4; 
system  of  exclusive  rights  of  husband  in,  97-9;  system  of  separate  property 
in,  59,  125-8,  129-32,  135-8,  142-4,  I47»  148,  I50»  I53f  ^54;  earnings  of 
wife  in,  135-7;  dower  and  curtesy  in,  137,  138;  support  of  the  family  in, 
147,  148,  150;  alimony  in,  152;  obligations  of  married  parties  in,  153, 
154;  intestate  succession  in,  161-3;  legal  portion  in,  169,  171. 

Eng^h  Common  Law,  wife's  general  legal  capacity  under,  17,  18;  fiction  of 
unity  of  married  parties  under,  27,  40;  wife's  contractual  power  under,  27, 
28;  gifts  between  married  parties  under,  40, 41 ;  wife  as  a  trader  under,  42; 
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wife's  incapAoitj  to  conduct  Ugil  proceeding!  under,  44;  wife's  < 

for  necessities  under,  46, 47;  property  relstioos  of  husband  and  wife  nndeif 

97-9, 135;  abrogation  of,  as  regards  wife's  property,  131, 132; 

of  married  parties  under,  157,  162. 

Engliih  Equity  Rules,  wife's  contractual  power  under,  28,  29;  wife's  1 

property  under,  28,  29,  125-8;  restraint  upon  anticipation  under,  29;  gifts 
between  married  parties  under,  41;  wife's  equity  to  a  settlement  under,  125, 
126. 

Exdunre  Rights  of  Husband,  System  of.    See  Individual  Property  Systems. 

Exempt  Penonal  Property,  wife's  right  to  hold,  141;  wife's  consent  essential  to 
mortgage  of,  141 ;  succession  to,  17$,  176. 

Fiction  of  Unity,  in  English  Common  Law,  27, 40. 

Finland,  gifts  between  married  parties  in,  40;  wife's  capacity  to  sue  and  be 
sued  in,  44;  wife's  right  and  duty  of  household  administration  in,  46; 
marriage  agreements  in,  53-5,  60;  post-nuptial  agreements  restricted  in, 
54»  55;  statutory  system  in,  57*  59;  establishment  of  system  of  separate 
property  by  contract  prohibited  in,  60;  system  of  conmiunity  in,  59, 67, 68» 
71,  72,  77,  78,  81-3,  87-9,  92,  93;  dotal  property  in,  68,  85, 87;  eammgs 
of  wife  in,  71,  72,  135;  separate  property  in,  85,  87,  124,  146;  common 
property  in,  67,  68,  72,  77,  81,  82,  93;  obligations  of  married  parties  in, 
77,  78;  system  of  separate  property  in,  60,  124,  146,  149;  support  of 
femily  in,  149. 

France,  wife's  general  contractual  capacity  in,  19-21 ;  marriage  agreements  in, 
20,  53-5,  57,  60-2,  66,  67,  100;  post-nuptial  marriage  agreements  re- 
stricted in,  20,  54,  55;  wife's  right  to  make  deposits  in  banks  in,  21,  73; 
wife's  right  to  become  member  of  mutual  benefit  society  in,  21 ;  gifts  be- 
tween married  parties  in,  38, 40;  wife  as  a  trader  in,  41, 42;  wife's  capacity 
to  sue  and  be  sued  in,  43, 44;  types  of  limited  community  in,  51 ;  statutory 
and  contractual  systems  in,  55i  57f  58;  general  community  in,  58,  65-7, 
71-7,  81-94;  community  of  movables  and  acquisitions  in,  58, 67, 68,  71-4, 
77,  81-94;  community  of  acquisitions  in,  58,  68-74,  78-94;  system  of 
separate  property  in,  58,  93,  113,  124,  135,  142,  143,  146-150;  system  of 
marital  administration  and  usufruct  in,  58,  99,  100,  103,  106-9,  m>  II3» 
system  of  dowry  in,  58, 11 4-6, 118-24;  separate  property  in,  21, 64, 67, 69, 
85,  87,  100,  116,  124,  142,  143,  146,  147;  dotal  property  in,  64,  66-8,  85, 
87,  99,  100,  103,  106-9,  i^4-6f  ti8-24;  common  property  in,  65,  66,  68- 
7>»  73-S7*  91-4;  earnings  of  wife  in,  71, 73, 74, 115, 135, 136;  obligations 
of  married  parties  in,  75-80,  107,  108,  153;  support  of  family  in,  147-50; 
alimony  in,  152:  intestate  succession  in,  158,  159;  legal  portion  in,  169, 
170;  provision  for  support  of  survivor  in,  174,  175. 

General  Community  of  Property,  system  of.    See  Community  Property  Systems. 

Geneva,  statutory  and  contractual  systems  in,  58;  earnings  of  wife  in,  71, 73;  sec 
also  Swiss  Cantons. 

German  Draft  Codes,  wife's  contracts  for  personal  service  in,  25, 26;  names  given 
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to  dotal  and  lepaiate  property  iiif  64;  husband's  administration  of  dotal 
property  in,  103-5. 

German  Law.    See  Teutonic  Law. 

Germany,  modification  of  matrimonial  property  relations  by  civil  code  of,  14; 
wife's  general  legal  capadt}*  in,  18;  code  o^  supplants  particular  legisla- 
tions, 25;  wife's  contractual  capacity  in,  25, 26;  wife's  contracts  for  pemnal 
service  in,  25, 42;  gifts  between  married  parties  in,  38, 40;  wife  as  a  trader 
in,  41-3;  wife's  capacity  to  sue  and  be  sued  in,  44;  wife's  right  and  duty  of 
household  administration  in,  46,  47;  marriage  agreements  in,  53,  55,  57, 
6d-2,  66,  67,  89;  statutory  and  contractual  systems  in,  55-9;  proposal  to 
define  difiierent  matrimonial  property  systems  in  code  of,  56;  number  of 
matrimonial  property  systems  in,  before  adoption  of  national  code,  56; 
general  community  in,  59,  65-7,  71,  75-7>  81-94;  community  of  movables 
and  acquisitions  in,  59,  67-9,  7i»  77>  81-94;  community  of  acquisitions  in, 
59.  68-71,  78-94;  system  of  separate  property  in,  59,  93,  124,  135,  142-4, 
148-50;  system  of  marital  administration  and  usufruct  in,  59,  99-113; 
matrimonial  property  register  in,  61 ;  separate  property  in,  26,  64,  66,  67, 
69*  85,  87, 100,  loi,  107-9, 135, 142-4;  dotal  property  in,  64-6,  68, 69, 85, 
87,  99,  100,  102-13;  common  property  in,  65,  68-71,  75-87,  91-4;  earn- 
ings of  wife  in,  71,  loi,  135;  obligations  of  married  parties  in,  75-80, 
107-9;  support  of  the  family  in,  148-50;  alimony  in,  152;  intestate  suc- 
cession in,  160,  161;  legal  portion  in,  169-171. 

Gifts  between  married  parties,  restricted  in  interest  of  third  parties,  36-9, 
>3^  133;  fraud  imputed  in,  37;  not  to  become  separate  property  of  wife, 
37,  132,  133;  of  insurance  policies,  37,  38,  133,  134;  effect  of  bankruptcy 
upon,  38;  restricted  as  between  the  parties,  39-41;  revocation  of,  40;  in 
modem  codes,  37,  38,  40;  in  English  law,  37, 40,  41;  in  Roman  law,  39, 
40;  in  German  law,  40. 

Gkris,  statutory  system  in,  58;  see  also  Swiss  Cantons. 

Homestead,  exemption  of,  firom  execution,  141 ;  restrictions  upon  disposition  of, 
141,  142;  wife's  right  to  select  a,  141,  142;  succession  to,  175-7. 

Household  Administration,  right  and  duty  of,  46,  47;  demands  of  German 
societies  respecting,  47,  48. 

Husband,  effect  of  minority,  or  other  incapacity  of,  20,  22-5,  28,  84,  89,  107, 
III,  122,  135;  effect  of  abandonment  of  wife  by,  28,  30,  128, 135;  right 
and  duty  of,  in  administration  of  housebold,  46;  consent  of,  essential  to 
acts  of  wife,  19-26,  32,  33,  41,  43,  44,  84,  106, 141, 142, 145, 147;  wearing 
apparel  of,  excluded  from  community,  65 ;  separate  property  of,  not  recog- 
nized under  community  of  acquisitions,  69,  70;  administration  of  common 
property  by,  81-5;  restricted  in  gifts  of  common  property,  82;  administra- 
tion of  dotal  property  by,  85,  102-6;  administration  of  wife's  separate 
I^operty  by,  134, 143;  right  of,  to  demand  dissolution  of  community,  88; 
right  of,  to  compensation  for  expenditures  for  dotal  property,  112,  113; 
obligation  of,  to  furnish  security  for  administration  of  wife's  property,  86, 
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109;  obligation  of,  to  support  wife  and  family,  147-49;  right  of,  to  support 
from  wife,  149,  150;  right  of,  to  alimony  from  wife,  152;  curtesy  of,  see 
Dower  and  Curtesy;  liability  for  obligations  of,  see  Obligations  of  Married 
Parties. 
Husband  and  Wife,  contracts  between,  20,  22-5,  27-34;  gifb  between,  36-41; 
judicial  proceedings  between,  43-5;  agreements  between,  determining 
property  relations,  53-5*  60-2,  89,  1 11,  122;  adminbtration  of  common 
property  by,  81  -5 ;  dissolution  of  community  by  agreement  between,  89; 
termination  of  marital  administration  and  usufruct  by  agreement  between, 
III ;  return  of  dowry  by  agreement  between,  122;  joinder  of,  essential  to 
disposition  of  homestead,  141,  142;  to  bar  dower  or  curtesy,  140;  to  dis- 
position of  wife's  real  property,  145-7;  property  relations  of,  see  Matri- 
monial Property  Systems,  Community  Property  Systems,  Indiyidual  Prop- 
erty Systems,  Obligations  of  Married  Parties;  succession  of,  see  Succession 
of  Married  Parties. 
Illness  of  Husband.    See  Incapacity  of  Husband. 

Immovables,  excluded  from  community,  67,  68:  disposition  of  common,  82;  dii- 
poution  of  dotal,  103;  disposition  of  separate,  145-7;  particular  rules  of 
succession  to,  161-6. 
Incapacity  of  Husband,  effect  of,  20,  22-5,  28,  84,  89,  107,  ill,  122,  135. 
Individual  Property  Systems — 

System  of  Exclusive  Rights  of  Husband,  defined,  51 ;  husband's  right  to 
wife's  property  under,  95-8,  128;  husband's  liability  for  wife's  obliga- 
tions under,  95-7,  153,  154;  modification  of,  in  Roman  law,  96;  in  Eng- 
lish and  American  law,  125,  126,  128-30;  see  also.  Dower  and  Curtesy. 
System  of  Marital  Administration  and  Usufruct,  defined,  52;  obtains  as 
statutory  or  contractual  system,  58,  59;  wife's  property  subjected  to  hus- 
band's usufruct  under,  99,  loi ;  wife's  property  excluded  from  husband's 
usufruct  under,  99-101 ;  administration  of  wife's  property  under,  see 
Dotal  Property,  Separate  Property;  liability  for  obligations  of  wife  unden 
107-9;  protection  of  wife's  property  under,  109,  no;  termination  of, 
by  bankruptcy  of  husband,  no;  upon  demand  of  the  wife,  iii;  by 
mutual  agreement,  iii;  by  dissolution  of  marriage,  112;  return  of  wife's 
property  under,  112,  113;  compensation  due  husband  for  expenditures 
upon  wife's  property  under,  112,  113;  influence  of,  upon  legal  portion, 
170,  171. 
System  of  Dowry,  defined,  52;  obtains  as  statutory  or  contractual  system 
5S,  59;  development  of,  in  Roman  law,  95,  96,  114, 115;  establishment 
of  dotal  property  under,  114,  115;  right  to  demand  a  dotal  settlement 
under,  115;  ownership  of  dotal  property  under,  11 6-8;  donatio  ^opter 
nuptias  under,  116;  paraphernalia  under,  116;  administration  of  dotal 
property  under,  11 6-20;  protection  of  dotal  property  under,  115,  117, 
120,  121;  separation  of  property  under,  122;  return  of  dotal  property 
under,  114,  115,  122-4;  influence  of,  upon  legal  portion,  170. 
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System  of  Separate  Property,  defined,  52;  obtains  as  statutory  or  contract- 
ual system,  58, 59, 124;  frauds  upon  creditors  promoted  by,  37;  develop- 
ment of,  by  Court  of  Chancery,  125,  126;  by  legislation  in  England  and 
United  States,  1 28-30;  necessity  for  statutory  definition  of,  127;  con- 
stitutional provisions  establishing,  128,  129;  different  methods  of  statu- 
tory definition  of,  131-4,  17S,  179;  general  character  of  wife's  property 
under,  131,  132,  134,  135;  gifts  from  husband  to  wife  under,  37,  132, 
133;  wife's  interest  in  insurance  policies  upon  husband's  life  under,  37, 
38,  133,  134;  wife's  earnings  under,  135-7;  husband's  administration  of 
wife's  property  under,  134,  143;  wife's  right  of  administration  under, 
142-7;  support  of  family  under,  147-53;  effects  of  divorce  under,  150-2; 
liability  for  obligations  under,  153,  154;  attitude  of,  towards  legal  por- 
tion, 1 7 1-3;  see  also.  Dower  and  Curtesy,  Exempt  Personal  Property, 
Homestead.  See  also,  Succession  of  Married  Parties,  Provision  for  Sup- 
port of  Survivor. 
Inheritance.    See  Succession  ot  Married  Parties. 

iDSQimnce  Policies,  wife's  power  to  effect  and  dispose  of,  33,  34;  limit  of,  upon 
husband's  life  for  benefit  of  wife,  37,  38,  133;  separate  property  in,  66, 
128,  133;  effect  of  fraud  upon,  134. 
Inventory,  of  wife's  property,  87,  109. 

Italy,  wife's  general  legal  capacity  in  draft  code  of,  21 ;  wife's  contractual  capa- 
city in,  21,  22;  contracts  between  married  parties  in,  22;  gifts  between 
married  parties  in,  40;  wife's  capacity  to  sue  and  be  sued  in,  44;  marriage 
agreements  in,  22,  53-5,  57,  60-2;  post-nuptial  marriage  agreements  re- 
stricted in,  22,  54, 55;  statutory  and  contractual  systems,  in,  55, 57,  58,  60; 
establishment  of  community  other  than  of  acquisitions  prohibited  in,  60; 
community  of  acquisitions  in,  58,  68-71,  78-83,  85-92;  common  property 
in,  68-71,  78-83,  91,  92;  dotal  property  in,  68-70,  85,  87,  1 14-6,  118-24; 
separate  property  in,  70,  85,  87,  116,  135, 142-4,  146;  earnings  of  wife  in, 
71,116,  135;  obligations  of  married  parties  in,  78-80;  system  of  dowry 
in,  58, 1 14-6, 118-24;  system  of  separate  property  in,  135, 142-4, 146, 148- 
50;  support  of  the  family  in,  148-50;  alimony  in,  152;  intestate  succes- 
sion in,  160;  legal  portion  in,  169,  170;  provision  for  support  of  widow 

in,  174-5- 
Judicial  Authorization,  essential  to  contracts  of  wife,  19,  20,  22-6,  33,  36;  may 

supply  husband's  consent,  19,  20,  22,  24,  26,  47,  84,  107;  essential  for 

wife  to  become  a  trader,  42;  essential  for  marriage  agreements,  61 ;  may 

supply  wife's  consent,  83,  106. 
Legal  Capacity  of  Married  Woman,  influenced  by  matrimonial  property  relations, 

16^  21,  23,  24;  general,  16-9;  explanation  of  limitations  upon,  18-23; 

general  contractual,  19-34;  to  contract  with  husband,  20,  22-8,  31-4;  to 

be  a  trader,  41-3;  to  become  surety,  34-6;  to  sue  and  be  sued,  43-5;  to 

administer  household  affairs,  46-8. 
Legal  Mortgage,  for  protection  of  wife's  property,  120,  121. 
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Ltgal  Portion,  marriage  agreements  cannot  modify,  62;  natnre  of,  168,  169; 
attitude  of  Roman  law  respecting,  169;  where  commonity  is  statutory 
system,  169,  170,  173;  where  dowry  is  statutory  system,  170;  where  mari- 
tal administration  and  usufruct  is  statutory  system,  170,  171;  where  sepa* 
rate  property  is  statutory  system,  171-3;  tendency  to  make,  same  as 
intestate  share,  171, 172. 

Limitation  of  Actions,  exemption  of  wife  from  operation  of,  45-46. 

Louisiana,  wife's  contractual  capacity  in,  22;  wife's  power  to  become  surety  in, 
35;  wife  as  a  trader  in,  43;  wife's  capacity  to  sue  and  be  sued  in,  44; 
marriage  agreements  in,  53-5, 60-2;  post-nuptial  marriage  agreements  re- 
stricted in,  54;  statutory  and  contractual  systems  in,  57,  59;  community 
of  acquisitions  in,  59,  68,  69,  79-89,  91,  93;  common  property  in,  68, 69, 
79-87,  91,  93;  dotal  property  in,  68,  69,  85,  87,  114-6, 118-24;  separate 
property  in,  68,  85,  87,  116,  124,  135,  142-44,  146,  147;  earnings  of  wife 
in,  116;  obligations  of  married  parties  in,  79,  80:  system  of  dowry  in,  59, 
1 14-6,  118-24;  system  of  separate  property  in,  124,  135,  142-4,  146-9; 
support  of  the  family  in,  148, 149;  intestate  succession  in,  159,  160;  legal 
portion  in,  169,  170;  provision  for  support  of  suryivor  in,  174,  175. 

Lucerne,  wife's  right  of  household  administration  in,  47;  statutory  system  in,  58; 
see  also,  Swiss  Cantons. 

Marital  Administration  and  Usufruct,  system  of,  see  Individual  Property  Systems. 

Marital  Authorization,  essential  to  wife's  contracts,  19-26,  32,  33;  siqyplied  by 
the  court,  19,  22,  24-6,  44,  84,  107;  not  required  for  revocation  of  gifts, 
40;  for  acceptance  or  rejection  of  gifts,  successions,  etc,  106,  107;  essen- 
tial for  wife  to  become  a  trader,  41 ;  for  alienation  of  property,  144-7;  ^'^ 
civil  proceedings  by  wife,  43,  44;  for  wife's  acts  affecting  common  prop- 
erty, 84;  for  wife's  acts  affecting  dotal  property,  106;  for  wife's  acts 
affecting  separate  property,  142, 145-7;  ^^'  disposition  of  homestead,  142. 

Marriage  Agreements,  freedom  to  contract,  53-5;  ante-nuptial,  53,  54;  post- 
nuptial, 54,  55;  special  form  for,  60,  61 ;  publication  of,  61;  register  for, 
61;  affecting  order  of  succession,  61,  62;  affecting  legal  portion,  62;  dis 
solution  of  community  by,  89;  establishment  of  dotal  property  by,  66; 
establishment  of  separate  property  by,  66-68,  100;  termination  of  marital 
administration  and  usufruct  by,  ill;  for  return  of  dowry,  122. 

Bfarried  Woman.    See  Wife. 

Married  Women's  Property  Acts.    See  Separate  Property,  Wife. 

Matrimonial  Property  Register,  61. 

Matrimonial  Property  Systems,  affected  by  conceptions  of  personal  status  of 
married  parties,  16;  changes  made  during  nineteenth  century  in,  11-4; 
tendency  towards  development  of  common  regulations  in,  14;  daasifica- 
tion  of,  49-52;  table  showing  territorial  distribution  of,  57-9;  determina- 
tion of,  by  marriage  agreement,  53-5, 57-60;  determination  of,  by  statute, 
55-9;  number  of,  in  Germany  before  adoption  of  national  code,  56;  pro- 
posals to  define  different,  in  code  of  Germany,  56;  see  also.  Community 
Property  Systems,  Individual  Property  Systems. 
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Minority  of  Husband.    See  Incapacity  of  Husband. 

Mortgage,  legal,  of  husband's  immorables  for  protection  of  wife's  property,  109, 
lao,  121. 

Movables,  community  of,  and  acqoisitions.    See  Community  Property  Systems, 

Mutual  Benefit  Associations,  married  woman  as  a  member  of,  21,  33,  34. 

Necessaries,  wife's  contracts  for,  46, 47. 

Norway,  wife's  general  legal  capacity  in,  18;  wife's  contractual  capadty  in,  27; 
wife's  power  to  become  surety  in,  36;  gifts  between  married  parties  in,  40; 
marriage  agreements  in,  53,  55,  57,  60,  61,  66,  67,  89;  statutory  and  con- 
tractual systems  in,  55,  57,  59;  common  property  in,  66,  75,  76,  81-7,  91, 
92;  separate  property  in,  66, 67, 85, 87, 124, 135, 142, 144;  dotal  property 
in,  66,  85,  87;  general  community  in,  59,  66,  67,  71,  75-7,  81-9,  91,  92; 
earnings  of  wife  in,  71,  135;  obligations  of  married  parties  in,  75-7;  sys- 
tem of  separate  property  in,  59»  124, 135, 142-4. 

Obligations  of  Married  Parties,  liability  of  community  for,  75-80,  91;  individual 
liability  for,  76-8,  80,  91-3,  95-7,  107,  108;  arising  from  illegal  acts,  769 
80,  108,  153,  154;  arising  from  administration  of  separate  property,  76; 
liability  for  ante-nuptial,  79, 153;  liability  for  post-nuptial,  79, 80, 153, 154 
liability  of  dotal  property  for,  108;  liability  for,  under  system  of  separate 
property,  153,  154. 

Paraphernalia.  See  Dowry  and  Separate  Property  under  Individual  Property 
Systems. 

Personal  Property,  wife's  consent  essential  to  mortgage  of  exempt,  141 ;  succes- 
sion to  exempt,  175-7;  Particular  rules  of  succession  to,  161, 162, 167. 

Persona]  Service,  wife's  contracts  for,  24-6,  32-4. 

Presumption  as  to  Ownership  of  Movables,  38,  39;  of  objects  intended  for  per- 
sonal use  of  wife,  39;  of  property  under  community  systems,  38,  70;  re- 
butted by  inventory,  87, 109. 

Products  of  Personal  Industry  of  Wife.    See  Earnings  of  Wife. 

Protection  of  Wife's  Property,  under  community  S3rstems,  86,  87;  under  marital 
administration  and  usufruct,  109,  iio;  under  system  of  dowry,  115,  117, 
120,  121;  right  to  demand  security  for,  109,  121;  right  to  register  mort- 
gage over  husband's  immovables  for,  109,  121;  privileges  in  husband's 
bankruptcy  for,  109,  no;  legal  mortgage  for,  120,  121. 

Provision  for  Support  of  Survivor,  importance  of,  173,  174;  where  community  is 
the  statutory  system,  174;  where  dowry  is  the  statutory  Sjrstem,  174,  175; 
in  United  States,  175-7;  restricted  to  widow,  175,  176. 

Prussia,  wife's  contractual  capacity  in,  24,  25;  marriage  agreements  in,  25,  53, 55, 
57,  60-2,  66,  67, 89,  II I ;  code  of,  supplanted  by  national  code,  24;  wife's 
power  to  become  surety  in,  36;  gifts  between  married  parties  in,  40;  wife 
as  a  trader  in,  41 ;  wife's  capacity  to  sue  and  be  sued  in,  44;  wife's  right 
of  household  administration  in,  47;  statutory  and  contractual  systems  in* 
55-7»  59;  separate  property  in  24,  64,  67-9,  85,  87,  100,  loi,  107-9, 124,, 
135,  142-4;  dotal  property  m,  64-9,  85,  87,  99,  103,  106-9,  "»-3;  com- 
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•  mon  property  in,  65, 66, 68-70,  72,  75, 76,  78-87, 91-4;  general  commonity 
in,  59, 65-7,  72,  75-7,  81-94;  community  of  acquiiitions  in,  59,  68-70,  72, 
78,  94;  marital  administration  and  usufruct  in,  59,  99-103,  106-^,  111-3; 
system  of  separate  property  in,  59,  124,  135,  142-4;  earnings  of  wife  in, 
71,  72,  loi,  135;  obligations  of  married  parties  in,  75-80,  107;  intestate 
succession  in,  160,  161 ;  legal  portion  in,  169,  171. 

Real  Property.    See  Inmiovables. 

Restraint  upon  Anticipation,  29,  30. 

Roman  Law,  wife's  general  legal  capacity  in,  16,  17;  wife's  contractual  capacity 
in,  26,  27;  contracts  between  married  parties  in,  27;  wife's  power  to  be- 
come surety  in,  34,  35;  gifts  between  married  parties  in,  38,  40;  property 
relations  between  married  parties  in,  12,  13,  95,  96,  11 4-8,  120,  122,  123; 
resistance  to  reception  of,  in  family  relations,  49,  55,  56;  succession  of 
married  parties  in,  155-7;  legal  portion  in,  169;  provision  for  support  of 
widow  in,  156,  169. 

Jlussfa,  wife's  general  legal  capacity  in,  18;  wife's  contractual  capacity  in,  27; 
wife's  power  to  draw  bills  of  exchange  in,  36;  gifts  between  married 
parties  in,  36,  40;  wife  as  a  trader  in,  43;  marriage  agreements  in,  53,  55, 
60,  62;  statutory  S]r8tem  in,  56,  57,  59;  system  of  separate  property  in,  59* 
124,  135,  142-4;  separate  property  in,  124,  127,  135,  142-4;  earnings  of 
wife  in,  135;  support  of  the  family  in,  150;  intestate  succession  in,  161; 
legal  portion  in,  169-71. 

Sayings  of  Wife,  deposit  of,  in  banks,  21,  22,  28,  33,  34,  121,  134,  135;  excluded 
from  community,  65 ;  see  also.  Earnings  of  Wife. 

Saxony,  wife's  contractual  capacity  in,  24,  25;  code  of,  supplanted  by  national 
code,  24;  wife's  power  to  become  surety  in,  36;  gifts  between  married 
parties  in,  40;  wife  as  a  trader  in,  41 ;  wife's  capacity  to  sue  and  be  sued 
in,  44;  wife's  right  of  household  administration  in,  47;  marriage  agree- 
ments in,  53,  55,  57,  60-2,  66,  67,  III;  statutory  and  contractual  systems 
»»»  55>  57>  59;  separate  property  in,  24,  64,  67,  85,  100,  loi,  107-9,  124, 
135,  142-4;  dotal  property  in,  66,  85,  99-103,  106-9,  111-3;  common 
property  in,  65,  66,  72,  75,  78,  81-5,  87,  91,  93;  community  systems  in, 
59,  65-7,  72,  75,  78,  81-5,  87,  89-91,  93;  marital  administration  and  usu- 
fruct in,  59,  99-103,  106-9,  ^11-3;  system  of  separate  property  in,  59, 
124,  135,  142-4,  150;  earnings  of  wife  in,  71,  72,  lOi,  135;  obligations  of 
nuurried  parties  in,  75,  78,  107,  109;  support  of  husband  by  wife  in,  150; 
intestate  succession  in,  160,  161 ;  legal  portion  in,  169-71. 

Scandinavian  Countries,  earnings  of  wife  in,  71,  72;  see  also,  Denmark,  Norway, 
Sweden,  Finland. 

Separate  Property,  system  of,  see  Individual  Property  Systems;  terms  used  to  desi- 
gnate, in  community  systems,  63, 64;  defined,  63,  64;  under  general  com- 
munity, 65-7;  under  community  of  movables  and  acquisitions,  67, 69;  under 
community  of  acquisitions,  68-70;  under  marital  administration  and  usufruct, 
99-101 ;  under  system  of  dowry,  1 16;  development  of,  by  Court  of  Chancery 
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125,126;  development  oly^bjlegiflmtion,  12^30;  in  objects  of  personal  use, 
65,  ioo»  loi;  in  wife*  savings,  65,  128,  134,  135;  in  wife's  earnings,  66, 
74,  101,116,  134-7;  n  policies  of  insurance,  37,38166, 128,  133,  134;  in 
ff^  37>  ^»  ^f  100,  132-5;  in  successions,  66,  69,  100,  134;  established 
by  agreement,  66-8,  100;  of  husband  not  recognized  under  limited  com- 
munity, 69,  70;  administration  of,  85,  107,  127,  134,  142-7. 

Separation  of  Property,  under  coomiunity  systems,  87-94;  under  marital  admin- 
istration and  usufruct,  110-3;  under  system  of  dowry,  121-4. 

Spain,  wife's  contractual  capacity  in,  21,  22;  marriage  agreements  in,  22,  53-5, 
57,  60-62;  gifts  between  married  parties  in,  40;  wife's  capacity  to  sue  and 
be  sued  in,  44;  wife's  right  of  household  management  in,  46;  post-nuptial 
marriage  agreements  restricted  in,  54,  55;  statutory  and  contractual  sys- 
tems in,  55,  57,  58;  common  property  in,  68,  71,  78-87,  91-3;  dotal 
property  in,  69,  85, 87, 1 15, 1 16, 1 18-24;  separate  property  in,  85, 87,  1 16^ 
124,  135,  142-4,  146,  147;  community  of  acquisitions  in,  58,  68,  69,  71, 
78-89,91-3;  system  of  dowry  in,  115,  116,  118-24;  system  of  separate 
property  in,  124,  135,  142-4,  146-50;  earnings  of  wife  in,  71, 135;  obli- 
gations of  married  parties  in,  78-80;  support  of  the  family  in,  147-50 ; 
alimony  in,  152;  intestate  succession  in,  159;  legal  portion  in,  169,  170; 
provision  for  support  of  widow  in,  174,  175. 

Statutory  Property  Systems,  55-60. 

Succession  of  Married  Parties,  marriage  agreements  affecting,  61,  62;  relation  of 
law  of,  to  matrimonial  property  rights,  15,  155-7;  Roman  law  of,  155-7, 
169:  Teutonic  law  of,  156,  157;  English  common  law  of,  157, 162,  163; 
modem  principles  of,  157,  158;  in  French  Civil  Code,  158;  recent  statu- 
tory changes  in,  158-60;  where  community  is  statutory  system.  158-60, 
169,  170,  174;  where  dowry  is  statutory  system,  160,  170,  174,  175; 
where  marital  administration  and  usufruct  is  statutory  system,  160, 161, 170, 
171 ;  where  separate  property  is  statutory  system,  161-7, 17 1-3,  175-7; 
distinction  between  real  and  personal  property  in,  161,  162,  166,  167; 
distinction  between  husband  and  wife  in,  162, 163, 166, 167,  171,  173, 175, 
176;  affected  by  number  and  degree  of  heirs,  159,  161,  162,  164-6; 
tendency  to  equalize  shares  of  husband  and  wife  in,  162, 163, 166, 167, 171, 
176,  177;  tendency  to  make  legal  portion  same  as  intestate  share  in,  171, 
172;  see  also,  Legal  Portion,  Provision  for  Support  of  Survivor. 

Sue  and  be  Sued,  wife's  capacity  to,  43-6. 

Support  of  the  Family,  failure  of  husband  to  provide  for,  justifies  separation  of 
property,  88,  iii,  122;  by  the  husband,  108,  147;  joint  liability  of  hus- 
band and  wife  f»r,  148,  151 ;  wife's  duty  to  contribute  to,  148,  149. 

Surety,  wife's  power  to  become,  34-6. 

Sweden,  statutory  system  in,  59;  earnings  of  wife  in,  72. 

Swiss  Cantons,  wife's  contractual  capacity  in,  23;  guardisnship  of  women  in,  23; 
marriage  agreements  in,  23,  53,  54,  60-2;  wife's  power  to  become  surety 
in,  34;  wife  ai  a  trader  in,  41,  43;  wife's  right  of  household  management 
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in,  46,  47;  statutory  and  contractual  systems  in,  55,  57,  58;  separate 
property  in,  23,  66,  73,  85,  icx),  101,  107,  124,  135, 142-4;  common  prop- 
erty in,  65,  73,  81-3,  86,  91-4;  dotal  property  in,  65,  85,  99->03»  106-13; 
community  systems  in,  58,  65,  66,  71,  73,  81-3,85-94;  marital  administra- 
tion and  usufruct  in,  58,  99-103,  106-13;  »y»tem  of  separate  property  in, 
58,  113,  124,  135,  142-4,  148,  149;  earnings  of  wife  in,  71,  73,  loi,  135; 
obligations  of  married  parties  in,  107,  108;  support  of  the  fiemaily  in,  148, 
149;  alimony  in,  152;  intestate  succession  in,  159-61 ;  legal  portion  in, 
94,  169-71. 

Swiss  Draft  Code,  wife's  contractual  capacity  in,  23,  24;  wife's  right  to  carry  on 
industry  in,  24;  wife's  right  of  household  administration  in,  47;  marriage 
agreements  in,  53,  55,  57, 60-2,  89, 1 11 ;  statutory  and  contractual  systems 
»"»  55»  57»  58;  separate  property  in,  24,  64-9,  75,  85,  100,  loi,  107,  124, 
135,  142-4;  dotal  property  in,  67-9,  85,  99,  100,  102,  103, 105-13;  com- 
mon property  in,  65,  68,  69,  76,  78,  87,  91-4;  general  community  in,  58, 
651  66,  75-7, 81-94;  community  of  movables  and  acquisitions  m,  58, 65-8, 
75,  77,  81-94;  community  of  acquisitions  in,  58,  65, 66,  68,  69,  75,  78-94; 
marital  administration  and  usufruct  in,  58,  65,  66,  75,  99-103,  105-13; 
system  of  separate  property  in,  58, 93,  113,  124, 135, 142-4,  148;  earnings 
of  wife  in,  65,  66,  75,  loi,  135;  obligations  of  married  parties  in,  76-80, 
107,  108;  support  of  the  family  in,  148;  alimony  in,  152. 

Testamentary  Dispositions,  limitations  upon,  affecting  provision  for  support  of 
widow,  156;  see  also  Legal  Portion. 

Teutonic  Law,  wife's  general  legal  capacity  in,  16, 17;  gifts  between  husband  and 
wife  in,  40;  property  relation  between  husband  and  wife  in,  95-7;  succes- 
sion of  married  parties  in,  156,  157. 

Trader,  wife's  capacity  to  be  a,  41-3. 

Undue  Influence,  protection  of  wife  from,  of  husband,  1 19. 

United  States,  changes  in  matrimonial  property  relations  in,  during  nineteenth 
century,  12-4,  30;  inequalities  resulting  from  married  women's  acts  in,  12, 
13;  tendency  to  establish  equality  in  matnmonial  property  relations  in,  14; 
wife's  general  legal  capacity  in,  18;  development  of  wife's  contractual 
capacity  in,  30-4;  wife's  power  to  become  surety  in,  35;  gifts  between 
married  parties  in,  37,  38,  40,  41 ;  wife  as  a  trader  in,  42,  43;  wife's  capa- 
city to  sue  and  be  sued  in,  44,  45 ;  wife's  exemption  from  operation  of 
statutes  of  limitations  in,  45, 46;  wife's  contracts  for  necessaries  in,  33,46^ 
47;  marriage  agreements  in,  3i-3»  53-5»  60-2;  post-nuptial  marriage 
agreements  restricted  in,  31-3,  54>  55;  statutory  and  contractual  systems 
in,  57,  59;  community  of  acquisitions  in,  59,  68,  69,  74,  75,  78-85,  87,  88, 
91-4;  system  of  exclusive  rights  of  husband  in,  97-9;  system  of  dowry  is, 
1 14-6,  118-24;  system  of  separate  property  in,  59,  124,  125,  127-50,  153, 
154;  separate  property  in,  30-4,  68,  69,  75,  85,  124,  125,  127-47,  151-3; 
common  property  in,  68,  69,  74,  75,  78-85,  87,  91-4,  116;  dotal  property 
in,  68,  69,  85,  1 14-6,  118-24;  earnings  of  wife  in,  69,  71,  74,  75, 116, 136, 
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137;  obligations  of  married  parties  in,  78-So,  153,  154;  statutory  provi- 
sions establishing  separate  property  in,  128,  129,  131-3,  Appendix,  notes 
A-E;  dower  and  curtesy  in,  137-41;  homestead  in,  141,  142;  support  of 
the  family  in,  148-50,  153;  alimony  in,  151,  152;  intestate  succession  in, 
159-68;  legal  portion  in,  94,  169-73;  provision  for  support  of  the  sur- 
vivor in,  174-77. 

Wearing  Apparel,  excluded  from  community,  65 ;  excluded  from  husband's  ad- 
ministration, 100,  lOI. 

Widow.  See  Dower  and  Curtesy,  Intestate  Succession,  Legal  Portion,  Provision 
for  Support  of  Survivor. 

Wife,  general  legal  capacity  of,  16-8;  general  contractual  capacity  of,  19-34; 
effects  of  abandonment  of,  by  husband,  28,  30,  128,  135;  contracts  of,  re- 
specting separate  property,  21,  23,  24,  26,  29,  30,  33,  34;  contracts  of,  for 
personal  service,  24-6,  32-4;  stock  of,  in  mutual  benefit  associations,  21, 
33.  34.  134.  135;  deposite  of,  in  banks,  21,  22,  28,  33.  34,  121,  134,  135; 
insnrancepoliciesof,  33,  34,121, 133-5;  as  surety,  34-6;  as  trader,  41-3; 
capacity  of,  to  sue  and  be  sued,  43-5;  exemption  of,  from  statutes  of  lim- 
itations, 45,  46;  right  and  duty  of  household  administration,  46-8;  wear- 
ing apparel  of ,  excluded  from  community,  65;  from  husband's  adminis- 
tration and  use,  ioo»  10 1;  savings  of,  excluded  from  community,  65; 
earnings  of,  excluded  from  community,  65,  66,  73,  75;  from  marital  ad- 
ministration  and  usufruct,  loi ;  earnings  of,  not  subject  to  husband's  con- 
trol or  debts,  72,  73,  75,  loi,  116,  134-7;  earnings  of,  subject  to  her  ex- 
clusive control,  71-5,  loi,  116,  134-7;  right  of,  to  administer  common 
property,  83-5,  87;  dotal  property,  106,  107;  separate  property,  142-7; 
consent  of,  essential  to  administration  of  common  property,  82,  83;  of 
dotal  property,  102-6;  consent  of,  essential  to  disposition  of  homestead 
and  exempt  personal  property,  141, 142;  protection  of  property  of,  86,  87, 
109,  no,  115,  117,  1 20,  121;  right  of,  to  demand  security  for  husband's 
administration,  86,  109;  right  of,  to  record  mortgage  over  husband's  im- 
movables, 109,  121;  legal  mortgage  of,  for  security  of  dowry,  120,  121 ; 
right  of,  to  demand  dissolution  of  conmtiunity,  2^^  89;  termination  of 
marital  administration  and  usufruct,  iii;  return  of  dowry,  122;  privilege 
of,  to  renounce  community,  92;  to  accept  community  with  benefit  of  in- 
ventory, 92;  privilege  of,  in  husband's  bankruptcy,  109,  no;  right  of,  to 
sue  as  owner  of  dowry,  115;  equity  of,  to  a  settiement  out  of  her  personal 
property,  125,  126;  effect  of  removal  of  disabilities  of,  upon  former  privi- 
leges, 45,  46,  129;  right  of,  to  claim  homestead  and  exempt  personal 
property,  141,  142;  contribution  of,  for  support  of  family,  148,  149;  lia- 
bflity  of,  for  support  of  husband,  149-52;  right  of,  to  alimony  from  hus- 
band, 151,  152;  right  of,  to  support  from  husband,  147,  149;  see  also, 
Obligations  of  Married  Parties,  Succession  of  Married  Parties. 

Ztlrich,  statutory  system  in,  58;  see  also,  Swiss  Cantons. 
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PREFACE 


This  work  is  intended  to  be  a  contribution  to  the  history  of 
partisan  politics  in  the  United  States.  Its  primary  purpose  is 
to  deal  with  the  machinery  and  methods  used  by  a  certain 
great  political  organization  which  has  played  a  part  in  Amer- 
can  history.  The  issues  upon  which  that  movement  based 
itself  are  also  treated,  but  it  has  not  been  the  purpose  of  the 
writer  either  to  advocate,  defend  or  condemn  them.  They  are 
dealt  with  just  to  the  extent  that  seems  necessary  to  make  in- 
telligible the  story  of  the  organization  that  worked  in  their 
name. 

The  partisan  system  of  the  American  people  is  the  link  be- 
tween the  people  and  the  government  which  both  rules  and 
serves  them.  It  is  a  mechanism  that  has  grown  up  from  the 
needs  of  the  nation,  altering  from  time  to  time  as  conditions 
change.  Its  duty  is  to  respond  to  public  sentiment  on  vital 
questions  of  the  hour,  to  test  the  strength  of  such  sentiment 
at  the  polls,  and  to  enact  the  sentiment  into  law  or  admin- 
istration if  the  people  so  express  themselves.  There  have 
been  times  in  American  history  when  the  partisan  system 
failed  to  meet  its  duty  squarely,  and  those  are  times  of  politi- 
cal confusion  and  re-arrangement.  It  was  in  one  of  these  per- 
iods that  the  nativist  movement  came  into  state  and  national 
politics.  Its  experience  is  full  of  suggestion  for  those  who  like 
to  trace  the  reasons  of  political  changes.  The  story  of  the 
brief  and  stormy  career  of  the  Know-Nothing  movement 
shows  how  an  issue  rejected  by  the  regular  parties  can  strug- 
gle into  power  despite  them  and  to  their  hurt  It  shows  how 
public  sentiment  can  cast  aside  an  old  political  organization 
and  build  a  new  fabric  when  needs  require.  The  issue  of 
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nativism  wrecked  the  older  party  structures  and  was  itself 
wrecked  in  turn  by  a  stronger  issue. 

In  tracing  the  evolution  and  fate  of  this  interesting  political 
experiment  there  have  been  many  difficulties  resulting  from 
the  peculiar  nature  of  the  organizatibns  which  sprang  up  from 
time  to  time  to  voice  the  sentiment  of  nativism.  One  of  the 
Ibatures  which  has  been  especially  productive  of  confusion  in 
the  pages  of  wrkers  on  political  history  has  been  the  fact  that 
there  have  been  two  classes  of  political  organizations  in 
American  politics.  One  class  is  that  witli  which  the  public  is 
most  familiar  to-day.  It  is  an  organization  whose  extent  is 
national,  and  whose  aims  include  that  of  securing  control  of 
the  national  government.  An  organization  of  this  sort  culti- 
vates exdusiveness  in  the  control  of  voters.  It  seeks  to  make 
itself  distinct  from  other  political  organizations  and  to  make 
the  division  clear-cut  between  its  adherents  and  those  of  simi- 
lar organizations.  We  call  it  a  political  party.  The  second 
class  of  organizations  are  less  familiar  to-day  than  they  were 
fifty  years  ago.  They  are  of  the  type  which  Mayor  Harper  of 
New  York  city,  in  1844,  called  "  a  political  organization  distinct 
from  party."  Usually  an  organization  of  this  sort  has  no  na- 
tional scheme  of  effort,  but  plays  its  part  in  state  or  local  poli- 
tics. The  special  characteristic  of  this  class,  however,  is  not 
the  area  which  it  covers  but  the  nature  of  the  allegiance  which 
it  demands  from  its  members.  It  is  not  exclusive  in  its  claims. 
It  permits  its  members  to  belong  to  other  political  organiza- 
tions and  to  act  openly  with  them.  This  type  of  organization 
the  writer  has  preferred  to  call  a  '*  movement  '*  rather  than  a 
'•  party."  It  was  these  "  movements,"  which  sprang  up  to 
represent  the  issues  which  the  organizations  of  the  regular 
parties  refused  to  assume,  that  caused  the  extraordinary  con- 
fusion of  American  politics  in  the  decade  of  the  fifties.  The 
rise  of  nativism,  as  well  as  many  other  phenomena  in  Ameri- 
can history  are  best  understood  when  the  real  nature  of  a 
••  movement "  is  kept  in  mind. 
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CHAPTER  I 

BEGINNINGS  OF  NATIVISM,  1807-1843 

Ahokg  the  many  political  issues  which  have  at  one  time  or 
another  claimed  the  attention  of  the  American  people  that  of 
nativism  has  its  place  in  history.  It  meant  hostility  to  every 
non- American  influence  that  could  clash  with  the  settled  habits 
of  the  American  community.  In  the  field  of  national  politics 
it  first  appeared  in  organized  form  in  1845  as  the  Native 
American  Party,  but  it  shortly  disappeared  after  a  brief  exhibi- 
tion of  activity.  In  1854  it  suddenly  came  into  the  field  again, 
this  time  upheld  by  the  Know-Nothing  Order,  and  again 
collapsed  after  a  short  life  of  three  years,  shattered  by  the 
impact  of  a  rival  issue.  Since  then  nativism  has  been  absent 
from  national  politics,  but  it  has  flashed  up  from  time  to  time 
in  the  politics  of  the  commonwealths,  and  there  is  no  cer- 
tainty that  it  may  not  again,  sometime,  astonish  the  nation  by 
a  new  stride  to  the  front  The  Native  American  movement  of 
1845  was  too  weak  and  too  unsuccessful  to  leave  any  real  im- 
press upon  the  political  memories  of  the  nation.  The  Know- 
Nothing  Order,  on  the  contrary,  was  strong  for  a  time  and 
startling  in  the  changes  that  it  wrought.  It  brought  before 
the  people  new  ideas  and  new  methods.  It  roused  earnest 
enthusiasm  and  bitter  hatred  that  endured  long  years  after  the 
Order  itself  had  passed  away.  But  yet  its  career  was  too  brief 
to  permit  it  to  be  really  understood  then  or  since.  It  has  re- 
mained a  curious  political  memory,  whose  origin  and  aims 
and  sources  of  strength  are  obscure  topics  in  the  annals  of  po- 
litical change. 

The  doctrine  set  forth  by  these  two  national  organizations 
ai3]  15 
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was  practically  the  same  in  both  cases.  In  the  earlier  move- 
ment it  was  often  called  "  Native-Americanism/*  and  in  the 
later  movement  "  Know-Nothingism/*  but  the  word  "  nativ- 
ism  "  proved  to  be  equally  descriptive  and  far  more  convenient. 
The  basic  idea  of  nativism  was  that  a  person  whose  primal 
sympathies  or  interest  lay  outside  of  the  American  body- 
politic  could  not  be  in  real  sympathy  with  the  American  sys- 
tem, and  must,  therefore,  be  a  danger  to  that  system.  When 
the  idea  of  nativism  was  applied  more  specifically,  it  took  two 
chief  forms.  It  declared,  first,  that  any  person  of  foreign 
birth  was  unfitted  for  citizenship  until  time  had  obliterated  his 
active  interest  in  the  mother-land  from  whence  he  came,  and, 
second,  that  any  person  in  the  Roman  Catholic  church  was 
unfitted  for  citizenship,  because  obedient  to  an  extra-territorial 
ruler.  All  through  the  struggle  of  nativism  for  recognition 
these  twin  sentiments  went  side  by  side  as  associates,  backed 
by  a  single  political  propaganda  and  seldom  clearly  dififerenti- 
ated.  Wherever  the  political  movement  raised  itself  it  was 
founded  upon  these  two  ideas.  The  sincerity  of  their  advo- 
cates was  often  doubtful,  for  in  some  states  the  nativist  move- 
ment was  a  mere  cloak  for  local  issues  or  political  intrigue, 
but  whatever  was  the  real  fact,  the  movement  everywhere 
affected  a  belief  in  the  twin  doctrines  of  nativism.  In  every 
state  it  was  ostensibly  hostile  to  aliens.  In  almost  every  state 
it  was  frankly  anti-Catholic. 

The  study  of  nativism  in  the  politics  of  New  York  is  pe- 
culiarly interesting,  because  New  York  city  was  a  great  center 
ot  organized  nativism.  The  sentiment  of  nativism  was  ever 
strongest,  it  may  be  said,  in  those  pities  of  the  sea-board  and 
of  the  great  West  which  were  depots  of  immigration.  It  was 
in  New  York  city  that  the  impulse  began  whieh  developed 
into  the  Native  American  Party  of  1845.  I*  was  here,  also, 
that  the  nativist  system  of  secret  politics  was  begun.  It  was 
here,  too,  that  the  Know-Nothing  Order  was  founded  and 
built  up.     It  was  in  New  York  and  Philadelphia  that  nativism 
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was  most  typical  and  genuine  as  a  sentiment.  The  charac- 
ter of  popular  nativism  was  everywhere  shaped  by  local  condi- 
tions and  local  prejudices.  In  New  York  city  and  through- 
out New  York  state  it  was  particularly  directed  against  the 
Irish-Catholic  element  of  the  population.  Nativism  was  not 
merely  a  political  theory  here.  It  was  a  feeling  based  upon 
deep-rooted  antipathies  of  the  past,  upon  glaring  abuses  of  the 
present,  and  upon  earnest  anxieties  for  the  future.  How  well 
founded  these  feelings  were  it  is  not  necessary  now  to  say. 
They  existed,  and  political  nativism  drew  its  strength  from 
them. 

In  tracing  the  antecedents  of  the  nativist  movement  in  New 
York  state  the  mind  naturally  harks  back  to  those  occasional 
appearances  of  anti-Catholic  feeling  under  the  colonial  estab- 
lishment In  the  eighteenth  century  men  of  English  blood 
and  English  speech  still  vaguely  feared  the  heavy  hand  of  the 
Roman  church.  The  new  American  commonwealth,  which 
was  born  of  the  old  province  of  New  York  in  1776,  was 
largely  English  in  blood,  and  much  more  largely  English  in 
thought.  To  its  people  there  came  as  a  heritage  from  their 
English  past  a  fear  and  a  hatred  of  Rome.  In  the  State  Conven- 
tion of  1777  the  debates  over  the  proposed  constitution  showed 
this  old  inherited  fear,  and,  though  the  constitution  itself  was 
spared  the  blemish  of  open  anti-Catholicism,  the  official  oaths  ^ 
then  put  in  force  were  ^uch  as  to  bar  conscientious  Catholics 
from  office."  At  this  time  there  was  not  a  single  Catholic  con- 
gregation in  the  state  to  alarm  the  constitution  makers.  Their 
hostility  to  the  Roman  church  was  based  only  on  theory. 

It  was  not  long  before  the  Catholic  church  made  its  appear- 
ance in  the  state.  First  a  mission  was  established,  and  then 
in  1786  the  first  congregation  came  into  existence  by  the  con- 
secration of  St.  Peter's  church  in  New  York  city.  The  chief 
cit>-  of  the  state  began  to  grow  steadily  as  soon  as  it  was  re- 
leased from  the  danger  of  war.     The  steady  flow  of  trans  At- 

1  Shea,  ii,  p.  158. 
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lantic  immigration  set  in,  bringing  over  English  and  Irish  peo- 
ple in  greater  numbers  year  by  year.  Many  of  the  Irish  were 
probably  Protestants  in  faith,  but  the  Catholic  element  was 
large,  and  much  of  it  was  gathered  into  the  congregation  of 
St.  Peter's.  The  Irish  population  massed  itself,  too,  on  cer- 
tain streets,  making  its  separateness  in  the  community  more 
noticeable.  Finally,  in  1806,  came  the  earliest  notable  exhi- 
bition of  native  hostility  to  this  foreign  element,  growing  out 
of  the  inherited  feelings  of  the  community.  On  Christmas  Eve 
a  crowd  of  non-Catholics  gathered  in  front  of  St.  Peter's 
church  to  interrupt  the  services,  but  were  disappointed  to  find 
none  in  progress.  The  news  of  the  incident  spread.  By 
Christmas  night  a  crowd  of  Irishmen  rallied  to  the  scene  and 
a  street  fight  began.  The  city  watchmen  interfered,  and  one 
of  them  was  killed  by  a  knife-thrust  from  an  Irishman.  The 
non-Catholics  now  gathered  in  force,  the  Irish  were  put  to 
flight,  and  except  for  the  hurried  arrival  of  Mayor  Dewitt  Clin- 
ton, their  homes  would  have  been  sacked  by  the  victors.* 
This  isolated  incident  shows  how  early  there  existed  antag- 
onism directed  against  the  Irish-Catholic  population.  Their 
separateness  in  life  and  habits  invited  it. 

Probably  the  most  important  element  in  this  antipathy  was 
the  pure  contempt  which  men  usually  feel  for  those  whose 
standards  of  life  seem  inferior.  This  feeling  was  felt  toward 
all  immigrants  of  the  poorer  class,  irrespective  of  their  race. 
To  the  mind  of  the  average  American  the  typical  immigrant 
was  a  being  uncleanly  in  habits,  uncouth  in  speech,  lax  in  the 
moralities,  ignorant  in  mind  and  unskilled  in  labor.  This  atti- 
tude of  mind  is  reflected  in  the  gibes  and  comments  of  the 
press  when  it  had  occasion  to  refer  to  the  new-come  peoples. 
The  immigrant  bore  a  stamp  of  social  inequality,  not  to  be 
overlooked  while  it  existed,  and  suggesting  an  impersonal 
sort  of  antipathy  on  the  part  of  the  native-bom.  In  addition 
to  this,  so  far  as  the   Irish  were  concerned,  there  was  the 

^American  Register ^  i,p.  14. 
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primal  fact  of  racial  difference  between  them  and  Americans. 
The  English  immigrant  easily  settled  down  among  men  of  his 
own  blood  and  tradition,  was  understood  by  them,  and  soon 
accepted  as  a  fellow.  The  Irish  immigrant,  of  another  blood 
and  another  thought,  stood  somewhat  apart  in  character.  He 
was  not  so  well  understood,  nor  so  easily  accepted  by  men  of 
English  blood  and  American  birth.  The  same  was  true  of  the 
other  non-English  nationalities,  but  being  weaker  in  numbers, 
they  were  quickly  absorbed,  while  the  thousands  of  Irish  held 
clannishly  together,  and  prevented  absorption.  It  may  also  be 
true  that  the  traditional  English  dislike  for  the  Irish  people 
had  a  certain  vague  response  in  the  American  branch  of  the 
race. 

At  the  time  of  the  Christmas  riot  of  1806  the  Irish  popula- 
tion of  New  York  City  numbered  several  thousand  souls,  and 
was  begrinning  to  be  a  factor  in  local  politics.  The  first  ap- 
pearance of  political  nativism  followed  closely  upon  the  riot. 
In  the  spring  of  1807,  when  assemblymen  were  to  be  chosen, 
some  of  the  local  Federalists  put  forward  an  "American 
ticket,"  and  supported  it  by  inveighing  against  the  growing 
power  of  the  foreign  vote.'  The  ticket  failed  to  enlist  enough 
support  to  be  successful,  and  from  that  time  there  seems  to 
have  been  no  important  appearance  of  nativism  in  politics  for 
many  years.  Year  by  year  the  Irish  element  continued  to 
grow.  In  1808  the  congregation  of  St.  Peter's  was  roughly 
reckoned  at  14,000  souls,  mostly  Irish.  In  18 10  the  Irish- 
American  press  began  with  The  Shamrocks  Instead  of  being 
Americanized,  the  Irish  element  steadily  maintained  its  own 
separateness  as  years  passed.  It  had  its  own  region  of  settle- 
ment, its  own  church  and  its  own  press.  Its  influence  on 
elections  also  grew.  In  181 2,  as  an  instance,  the  Democratic 
Party  in  the  city  appealed  especially  to  the  Irish  for  aid  against 
the  Federalists.3  An  estimate  made  by  the  Catholic  bishop  in 
1815  reckoned  13,000  souls  in  his  diocese,  of  whom  11,000,  he 

1  Smitlk,  p.  la  'Kehoe,  ii,  p.  686.  '  Smith,  p.  10. 
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thought,  were  Irish.'  A  continuous  stream  of  immigration 
flowed  into  the  country  through  the  port  of  New  York  after 
the  war  with  England  closed  in  1815.  The  stream  left  a  resi- 
duum in  the  city  as  it  passed  through  to  the  interior.  From  this 
stream  the  Irish-Catholic  community  was  constantly  recruited. 
The  digging  of  the  Erie  canal  employed  an  army  of  Irish 
laborers  in  the  interior  counties,  and  small  groups  became  per- 
manent settlers  at  various  points.  By  1826  a  new  bishop  was 
able  to  estimate  the  Catholic  population  at  25,000  in  New 
York  city  alone,  and  150,000  in  the  whole  New  York  diocese.* 
New  Catholic  congregations  came  into  existence  in  various 
parts  of  the  state  as  a  result  of  the  work  on  the  Erie  canal. 
In  1829  there  were  eight  churches  in  the  interior  and  five  in 
New  York  city  and  Brooklyn.^ 

During  this  growth  of  the  Irish  population  the  attention  of 
native  Americans  was  called  to  them  in  ways  often  unfavora- 
ble. A  burden  of  pauperism  and  crime  was  laid  upon  the 
American  public  by  the  growth  of  foreign  immigration,  and 
the  Irish  attained  an  unenviable  reputation  for  their  own  con- 
tribution to  the  burden.  Since  18 17  the  city  of  New  York 
had  been  obliged  to  give  public  aid  to  the  foreign  poor,  and 
when  alien  population  reached  the  interior  a  cry  for  relief  was 
heard.  In  1830  an  effort  to  shift  the  burden  of  the  counties 
upon  New  York  city  met  a  protest.  The  city  complained 
that  it  was  itself  overburdened  with  expense,  and  that  the  cost 
of  its  almshouse,  bridewell  and  penitentiary  was  more  than 
half  caused  by  the  foreign  element^  The  lawlessness  and  pau- 
perism of  the  Irish  were  the  first  real  and  definite  grievances 
held  against  them  by  the  natives  of  the  soil.  Their  clannish- 
ness  caused  them  to  be  looked  upon  as  people  who  not  only 
were  strangers  to  American  society,  but  were  determined 
to  remain  so.  Their  social  life  and  thought  were  centered 
around  their  church,  and  that  church  resolutely  held  itself 

>  Shea,  ii,  196.  « Ibid,  » Ibi<L 

« N.  V.  Assembly  Docs.,  1830,  No.  260. 
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aloof  from  the  ideas  of  the  New  World.  It  began  to  be  felt 
by  Americans,  consciously  or  unconsciously,  that  a  church 
which  showed  no  inclination  to  put  itself  in  touch  with  Amer- 
ican ideas  was  one  to  be  viewed  with  distrust.  About  1829 
the  attention  of  Americans  seems  to  have  been  drawn  more 
closely  to  the  Roman  Catholic  church  as  a  consequence  of  the 
flurry  in  England  over  the  subject  of  Catholic  emancipation. 
The  hostility  to  the  Roman  church  which  was  awakened  in 
English  pulpit  and  press  by  the  emancipation  idea  found  an 
echo  in  the  United  States,  and  political  anti- Catholicism  came 
fairly  upon  the  scene  at  last.  The  warning  was  raised  by  the 
religious  press  against  danger  from  papal  power.  It  met  very 
little  response  indeed  from  the  people,  but  it  at  least  reinforced 
the  distrust  which  had  been  growing  against  the  Irish  Catho- 
lics and  the  church  to  which  they  belonged.  The  idea  was 
broached  here  and  there  that  the  presence  of  Catholics  in  an  / 
American  community  might  be  a  political  danger,  on  account 
of  the  obedience  that  they  owed  to  the  Pope.  The  essential 
features  of  nativism  had  been  brought  before  the  people  of 
New  York  by  1830  as  a  natural  result  of  the  social  conditions 
of  the  time.  The  Irish-Catholic  element  had  become  disliked 
because  it  exemplified  the  most  objectionable  features  of  alien 
manners  and  an  alien  church.  The  dislike  only  needed  formu- 
lation and  a  theory  to  become  open  and  active  nativism. 

The  vague  antagonism  against  the  foreign  Catholics  which 
had  gradually  grown  up  in  New  York  city  out  of  existing 
conditions  finally  reached  the  point  of  organization  in  1835. 
The  impulse  which  brought  this  about  was  the  publication  by 
the  New  York  Observer,  early  in  1834,  of  a  series  of  twelve 
letters  signed  by  **  Brutus,"  under  which  pseudonym  was  con- 
cealed the  personality  of  Samuel  F.  B.  Morse,  afterward 
famous  as  inventor  of  the  telegraph.  Morse  wrote  these  let- 
ters immediately  after  a  visit  to  Europe.  While  at  Vienna  he 
had  learned  of  the  existence  of  the  Leopold  Foundation,  a 
Catholic  organization  intended  to  aid  church  expansion  in 
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America.  This  sociely  seemed  to  him  designed  to  subvert 
American  liberty,  and  when  he  returned  to  New  York  he  em- 
bodied his  knowledge  and  his  views  in  the  Brutus  letters. 
His  thesis  was  that  the  Holy  Alliance  and  the  Papacy  had 
organized  the  Leopold  Society  to  build  up  Catholic  power  in 
America ;  that  the  American  Catholic  hierarchy  was  to  gain 
control  of  American  politics  and  society,  and  to  shape  them 
as  ordered  by  its  absolutist  masters ;  that  the  work  had  actu- 
ally been  begun  and  must  be  checked.  He  suggested  as  pro- 
tective measures  the  denial  of  the  electoral  franchise  to  future 
immigrants  and  the  demand  by  public  opinion  that  the  Catho- 
lic clergy  make  public  its  administrative  work  as  the  Protest- 
ant churches  were  accustomed  to  do.*  These  letters  of  Brutus 
formulated  an  anti-Catholic  argument  for  Americans.  They 
attracted  a  great  deal  of  attention  all  over  the  country  by  their 
evident  sincerity,  and  the  directness  of  their  accusations.  The 
existence  of  an  un-American  foreign  element  was  raised  to  the 
dignity  of  a  national  problem.  In  New  York  city,  where 
Morse  was  known  personally,  the  Brutus  letters  gave  great 
impetus  to  the  idea  of  taking  definite  measures  against  the 
very  evident  growth  of  foreign  influence.  Nativism  could 
henceforth  surround  itself  with  the  sanctity  of  patriotic  profes- 
sions. 

During  the  year  1834  the  seed  sown  by  Morse  was  taking 
root.  One  of  its  results  was  the  formation  of  the  New  York 
Protestant  Association,  whose  object,  according  to  an  oflicial 
statement,  was  "  to  spread  the  knowledge  of  gospel  truth 
and  to  show  wherein  it  is  inconsistent  with  the  tenets 
aud  dogmas  of  popery."  It  was  not  a  political  body,  but  it 
seems  to  have  used  political  arguments  against  the  Catholic 
church.  The  denunciations  of  Catholicism,  which  were  uttered 
regularly  at  its  meetings,  exasperated  the  Catholic  element, 
until  finally  the  irritation  broke  forth  into  violence.  On  March 
13,  183s,  one  of  the  association  meetings  was  held  at  Broad- 
*  Foreign  Conspiracy ^  a  reprint  of  the  Brutiu  letters. 
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way  Hall  to  discuss  the  question  "  Is  popery  compatible  with 
dvil  liberty  ?*'  In  the  midst  of  the  proceedings  a  crowd  of 
visitors  were  seen  forcing  their  way  through  the  audience  and 
beginning  a  disturbance  that  straightway  turned  into  a  free 
fight  The  presiding  clergy  hurriedly  fled,  and  amid  the 
crash  of  breaking  lamps  and  benches,  the  discussion  ended/ 
The  intruders  at  this  meeting  were  Irish- Catholics,  and 
though  the  Catholic  clergy  hastened  to  disavow  the  act  and  to 
express  regret,  the  mischief  was  done.  In  the  presence  of 
this  object-lesson  of  Catholic  aggressiveness  the  Brutus  letters 
took  on  new  meaning  as  a  warning  to  Americans. 

Just  two  weeks  after  the  affair  at  Broadway  Hall  political  na- 
tivism  launched  itself  into  local  politics.  On  March  27, 1835,  a 
caucus  of  American-bom  citizens  of  the  Fourteenth  Ward  met 
to  nominate  a  distinct  ward  ticket.*  At  least  one  other  ward 
followed  this  example  at  once.  The  Democratic  press  gave 
the  movement  notice  by  denouncing  it  as  a  Whig  device  and 
implying  insincerity  in  its  effort.^  On  the  latter  point  .the 
press  was  probably  wrong,  but  the  reference  to  Whig  approval 
was  entirely  correct.  The  Whig  press  encouraged  nativism 
softly  and  Whig  caucuses  endorsed  its  nominees  for  office. 
It  is  owing  to  this  latter  fact  that  the  identity  of  the  movement 
was  completely  lost  and  that  the  poll  of  votes  gives  no  hint  of 
its  strength  except  to  show  that  Whigs  and  natiyists  together 
could  not  carry  the  wards  in  which  nativists  were  organized 
The  nativist  and  Whig  alliance  which  showed  itself  in  the  city 
election  of  1835  is  a  fact  to  be  noted.  All  through  the 
quarter-century  that  nativism  played  a  political  part  in  New 
York  there  was  close  relation  between  the  two.  It  had  the 
appearance  of  a  natural  affinity,  but  it  was  due  to  the  fact  that 
Democratic  leaders  steadily  refused  to  ally  themselves  to  a 
movement  which  would  lose  them  the  confidence  of  the  Irish- 

1  Couritr- Enquirer t  1835,  March  19.        *  Couriir'Enguirir,  1835,  April  3. 
» Ihsi,  1835,  March  30. 
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Catholic  vote.  Whig  leaders,  on  the  other  hand,  could  do  so 
readily ,and  did  not  hesitate  to  join  hands  with  nativism  when 
to  their  interest.  The  election  of  1835  is  also  notable  as 
showing  American  protest  against  foreign  interference  at  the 
polls.*  ,  This  was  one  of  the  grievances  of  nativism.  From  a 
very  early  period  the  loafer  and  bully  had  been  features  of 
election  work  in  New  York  city,  seizing  every  opportunity  for 
violence  and  fraud  that  would  favor  the  tickets  for  which  they 
worked.  This  sort  of  thing  was  objectionable  enough  when 
carried  on  by  natives  of  the  soil,  but  it  was  unbearable  when 
taken  up  by  aliens.  When  ward  leaders  aggravated  the  abuse 
by  organizing  the  despised  foreign  element  into  gangs  to  carry 
on  the  old  work  of  assault  and  brow-beating  there  arose  a  note 
of  protest  The  social  inequality  between  assaulters  and 
assaulted  was  too  apparent 

The  nativist  movement  of  1835  was  too  weak  at  its  beginning 
to  create  at  once  a  general  city  organization,  but  after  the  spring 
election  was  past  it  was  enabled  to  supply  the  need.  In  the 
Common  Council  which  met  after  election  there  occurred  the 
incident  of  a  foreign-born  member  rising  to  move  the  dismissal 
of  an  office-holder  who  happened  to  have  served  in  the  Revo- 
lution.' It  was  a  very  convenient  event  for  the  nativist  lead- 
ers, and  they  at  once  took  advantage  of  it  A  public  meeting 
was  called  by  them  "  to  take  into  consideration  means  to 
counteract  the  undue  influence  which  foreigners  now  possess 
over  our  elections,  and  also  to  consider  the  propriety  of  for- 
eigners holding  offices  which  can  be  filled  by  native  citizens."' 
Here,  nearly  twenty  years  before  the  Know-Nothing  move- 
ment, was  the  announcement  of  one  of  the  ideas  for  which 
that  movement  stood,  namely,  the  exclusion  of  foreigners  from 
public  office.  It  is  to  be  noticed  that  although  the  nativist 
movement  of  1835  had  its  start  in  suspicion  of  foreigners  as 

'  Courier. Enqutrir^  1835,  April  15. 

•  Courtir-Enpiirer,  1835,  J*"**  '^«  '  ^^^*  ^^3S*  J**"*  9* 
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Catholics,  yet  it  did  not  base  itself  on  any  religious  issue.  It 
placed  itself  before  the  people  as  an  exponent  of  good  citizen- 
ship only.  It  may  properly  be  said  here,  as  throwing  light  on 
all  that  comes  after,  that  nativism  in  New  York  city  from  first 
to  last  was  mainly  an  expression  of  antagonism  toward  the 
clannishness  of  Irishmen  and  Irish  ways.  Nativism  at  times 
worked  on  a  theory  of  good  citizenship,  and  attracted  an 
element  to  whom  that  idea  appealed.  At  other  times  it 
worked  upon  a  theory  of  religious  effort,  and  received  support 
from  people  whose  sympathies  were  enlisted  on  the  side  of 
religion.  Whatever  were  its  professions,  however,  nativism 
always  drew  its  vitality  from  the  half-instinctive  feeling  of 
racial  antagonism  between  Anglo-American  and  Celtic  blood. 
The  public  meeting  that  was  called  by  the  nativist  leaders 
took  place  June  lo,  1835.  Its  resolutions  form  one  of  the 
earliest  documents  of  political  nativism  in  New  York.  They 
eulogized  the  services  of  Revolutionary  veterans,  protested 
against  their  removal  from  office  by  foreigners,  condemned  the 
holding  of  office  by  aliens,  and  ordered  a  general  organization 
of  nativists  in  the  city.  The  most  important  of  them  was 
this: 

Resolved^  That  we  as  Americans  will  never  consent  to  allow  the  government 
established  by  our  Revolutionary  forefathers  to  pass  into  the  hands  of  foreigners,  and 
that  while  we  open  the  door  to  the  oppressed  of  every  nation  and  offer  a  home  and 
an  asylum,  we  reserve  to  ourselves  the  right  of  administering  the  government  in 
conformity  with  the  principles  laid  down  by  those  who  have  committed  it  to  our 
care. 

The  meeting  of  June  loth  was  a  preliminary  to  general  or- 
ganization. James  Watson  Webb,  editor  of  the  Courier  and 
Enquirer,  took  great  interest  in  the  movement  and  put  his  press 
at  its  service.  In  later  years,  he  took  to  himself  the  credit  of 
its  existence/  On  June  27th  he  began  to  urge  citizens  to  or- 
ganize as  nativists  for  political  action.  The  field  of  local  poli- 
tics was,  of  course,  already  occupied  by  the  two  great  national 

*  Courier- Enquirer,  1855,  June  7. 
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parties  at  this  time,  but  the  new  movement  was  not  planned  to 
be  antagonistic  to  either.  It  was  to  be  a  local  organization 
which  voters  might  join  without  casting  aside  their  regular 
party  affiliations.  A  mass-convention,  called  for  by  the  meet- 
ing of  June  loth,  seems  to  have  taken  place  early  in  July  and 
to  have  organized  the  new  movement  under  the  name  of  the 
Native  American  Democratic  Association.  An  executive  com- 
mittee  was  appointed  with  power  to  issue  a  declaration  of  prin- 
ciples, that  is  to  say,  a  platform.  On  July  loth,  the  declaration 
was  issued '  and  the  new  movement  was  then  fairly  under  way 
as  a  factor  in  the  politics  of  the  city  at  large.  Its  official  organ 
was  a  little  paper  called  the  Spirit  of'y6.  The  official  head  of 
the  movement  was  James  O.  Pond,  chairman  of  the  general 
executive  committee.* 

The  principles  of  the  movement,  as  declared  in  its  platform^ 
were  opposition  to  office-holding  by  foreigners,  opposition  to 
pauper  and  criminal  immigration  and  opposition  to  the  Catho- 
lic church.  Its  opposition  to  the  church  was  placed  on  the 
ground  that  the  church  was  a  political  engine.  The  platform 
further  declared  that  the  movement  was  not  a  part  of  the  Whig 
Party,  but  that  it  stood  outside  of  partj'  lines.  Through  the 
summer  of  1835,  the  work  of  organizing  different  wards  was 
pushed  with  some  success,  aided  by  the  steady  preaching  of 
the  nativist  press.  All  the  latent  antipathy  toward  Irishmen 
found  an  outlet  as  the  nativist  movement  got  on  its  feet. 
Although  the  movement  was  professedly  anti-foreign  in  a 
broad  sense,  yet  the  utterances  of  the  time  always  singled  out 
the  Irish  for  denunciation.  Specific  causes  of  offense  were 
eagerly  sought  for  by  the  nativist  press,  although  the  real 
offense  was  not  specific  at  all.  An  anonymous  writer  to 
the  press  touched  on  the  truth  when  he  complained  of  the 
Irish  Catholics  that  "  they  are  men  who,  having  professed  to 

*  Courier- Enquirer,  1835,  J'^X  ^4* 

•  Courier- Enquirer,  1835,  October  9. 
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become  Americans  by  accepting  our  terms  of  naturalization,  do 
yet,  in  direct  contradiction  to  their  professions,  clan  together 
as  a  separate  interest  and  retain  their  foreign  appellation."' 
No  better  statement  of  nativist  complaint  could  have  been 
made. 

The  managers  of  the  new  movement  held  their  organization 
firmly  to  local  politics,  even  repudiating  their  official  organ 
because  it  declared  its  presidential  preferences.*  The  policy 
was  made  necessary  by  the  bi-partisan  character  of  the  organ- 
ization. At  the  same  time  the  undercurrents  of  politics  were 
drawing  the  nativist  organization  into  close  touch  with  the 
local  Whig  Party.  At  this  period  political  nominations  were 
usually  made  by  co-operation  of  committees  and  mass-meet- 
ings. It  was  customary  to  hold  a  mass-convention  of  voters 
to  appoint  a  committee  on  nominations.  This  committee  was 
expected  to  make  out  a  ticket  and  present  it  before  a  second 
mass-convention  for  acceptance.  It  was  a  clumsy  method  and 
New  York  city  was  soon  to  outgrow  it,  but  by  this  system 
the  first  nativist  local  ticket  3  was  made  in  October,  1835.  It 
was  headed  with  the  name  of  James  Monroe,  nephew  of  the 
president  of  that  name  and  a  prominent  citizen  of  the  city.  At 
the  announcement  of  this  ticket  the  local  Whig  leaders  de- 
cided to  throw  their  influence  in  its  favor.  This  was  done, 
not  by  formal  endorsement  but  by  mere  omission  to  name  any 
Whig  nominees.  This  act  left  the  local  contest  one  between 
nativists  and  Democrats. 

The  rise  of  nativism  in  New  York  city  with  its  suggestion 
of  suppressing  foreign  influence  had  meanwhile  touched  a  re- 
sponsive chord  in  other  places  where  the  foreign  element  was 
known.  In  Kings  county  a  nativist  movement  nominated  an 
assemblyman  and  the  local  Whig  organization  stepped  aside 

*  Imminent  Dangers,  *  Courier- Enquirer ^  1835,  October  9. 

'  CoDgress,  James  Monroe.  Assembly,  Orlando  Waller,  James  O.  Pond,  Anion 
Willis,  Frederick  A.  Tallmadge,  Adrastus  Doolittle,  Isaac  P.  Whitehead,  John 
Monat,  Charles  Weeks,  Jr.,  Clarkson  Crolios,  Jr.,  Robert  B.  Ruggles,  Abel  Decker. 
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to  give  it  the  field.  In  Albany  county  the  Whigs  engrafted 
nativism  upon  their  local  platform.  Wherever  the  nativist 
movement  showed  itself  the  Whig  leaders  turned  to  it  hope- 
fully as  an  influence  that  was  necessarily  arrayed  against  the 
Democracy.  The  latter  party  took  heed.  In  New  York  city 
the  Democratic  leaders  temporarily  put  aside  their  foreign 
friends  as  a  sop  to  the  new  sentiment  and  made  their  local 
ticket  as  purely  American  as  the  nativist  ticket  itself.'  The 
extraordinary  growth  of  the  new  movement  was  a  surprise. 
At  the  November  election  it  nevertheless  failed  of  success.  In 
Brooklyn  it  elected  John  Dikeman  to  the  Assembly,  but  in  New 
York,  even  with  Whig  support,  it  cast  only  forty  per  cent,  of 
the  total  vote.  At  the  same  time  it  was  a  very  encouraging 
thing  for  the  nativist  leaders  to  find  so  hearty  a  response  as 
had  been  given  to  their  doctrine.  It  indicated  better  success 
at  future  elections. 

The  nativist  movement  maintained  its  organization  through 
the  winter  after  the  campaign  of  1835.  The  ward  associations 
of  this  period  were  in  the  nature  of  political  clubs  permanently 
organized.  Nativism  busied  itself  in  circulating  petitions  ask- 
ing for  change  of  naturalization  laws.*  When  presented  to 
Congress  in  June  following  they  formed  a  roll  of  5000  names. 

As  the  spring  election  of  1836  drew  near,  the  nativist  exec- 
utive committee  called  the  usual  conventions  and  ward  cau- 
cuses. On  April  7th  the  name  of  Samuel  F.  B.  Morse  was 
accepted  as  a  nativist  nomination  to  the  mayoralty.'  No  more 
typical  and  thorough  nativist  could  have  been  chosen  than  the 
author  of  the  Brutus  letters,  yet  in  one  respect  the  selection 
was  unfortunate.  He  was  a  Van  Burcn  Democrat  on  national 
issues  and  on  the  eve  of  a  presidential  election  the  Whig  lead- 
ers refused  to  lend  support  to  a  recognized  Democrat.^  The 
Whig  Party  in  New  York  city  was  called  together  to  make  a 

'  Courier  Enquirer,  1835,  November  2.     ■  Courier- Enquirer,  1836,  March  13. 
•  Courier^ Enquirer,  1836,  April  8.  *  Courier. Enquirer,  1836,  April  1 1. 
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separate  nomination,  and  by  this  action  Morse  lost  all  chance 
of  election.  On  ward  tickets,  however,  the  nativists  and 
Whigs  effected  a  fusion.  There  is  little  to  say  of  the  brief 
local  campaign.     The  vote  on  mayor '  stood  as  follows : 

Democratic  Party about  1 5*950  votes. 

Whig  Party about    6,150  votes. 

Eqnal-Rights  movement' about    2,710  votes. 

Nativist  movement about     i»490  votes. 

On  the  ward  tickets  the  fusion  vote  won  control  of  the  Com- 
mon Council  and  was  able  to  dictate  a  distribution  of  city  pat- 
ronage on  nativist  principles.  This  was  a  gain  of  some  im- 
portance for  nativism.  Nevertheless  this  did  not  conceal  the 
inability  of  nativism  to  make  political  headway  as  an  inde- 
pendent movement. 

A  presidential  campaign  followed  the  spring  elections,  and 
the  attention  of  the  public  was  turned  away  from  the  issues 
which  the  nativist  movement  sought  to  present.  Still  the  or- 
ganization persisted.  In  October  another  nativist  ticket  *  was 
made  up,  and  the  Whig  leaders  again  gave  it  their  support, 
bringing  it  before  a  Whig  mass-convention,  and  endorsing 
every  nominee  but  one.*  The  political  press  of  New  York 
city  was  too  busy  with  weightier  matters  to  pay  much  heed  to 
local  politics  in  this  campaign,  and  nativism  received  little 
notice.  The  movement  still  held  to  life  in  Brooklyn  with 
much  the  same  relations  to  the  Whig  Party  that  it  had  in  New 
York.  It  was  beginning  to  be  viewed  by  the  public  as  an 
annex  to  the  Whig  organization.     From  the  vote  of  Novem- 

^  Valentine  Manual^  iS54« 

*  The  Equal-Rights  organization  took  its  name  from  its  opposition  to  the  cren- 
tion  of  monopolies. 

*  Congress,  Edward  Curtis,  Ogden  Hoffman,  Ira  B.  Wheeler,  James  Monroe. 
Senator,  Frederick  A.  Tallmadge.  Register,  James  Gnlick.   Assemblymen,  none. 

*  Courier- Enquirer^  1836,  November  I. 
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ber,  1836,  the  strength*  of  the  political  groups  in  New  York 
city  seems  to  have  been  as  follows  : ' 

Democratic  Party about  15,520  votes. 

Whig  Party about  15,130  votes. 

Nativist  movement about     1,610  votes. 

Equal-Rights  movement about       960  votes. 

Nativism  had  apparently  gained  slightly  in  political  strength 
owing  to  the  popularity  of  Colonel  Monroe,  who  was  again 
on  its  ticket  this  year. 

Again  political  nativism  appeared  before  the  public  in  the 
spring  of  1837,  as  the  city  election  approached.  On  March 
1 3th  its  convention  nominated  Aaron  Clark  for  the  mayor- 
alty, and  drew  up  an  address'  vigorously  denouncing  the 
Irish  as  an  element  which  deliberately  kept  separate  from  the 
American  people,  and  followed  clerical  dictation  in  mat- 
ters political.  As  was  expected,  the'Whigs  endorsed  the  can- 
didacy of  Clark,  and  this  time  the  fusion  was  successful  in 
carrying  the  city.  Clark  was  elected  by  3300  plurality,  with  a 
common  council  of  the  same  politics.  In  this  campaign  the 
nativist  movement  cannot  be  estimated  apart  from  the  Whig 
Party.  The  constant  alliance  of  nativists  with  Whigs  had 
brought  about  the  practical  absorption  of  the  weaker  organiza- 
tion. The  fusion  was  complete.  The  daily  press  treated  the 
election  as  a  Whig  victory  solely,  and  neither  in  the  struggle 
itself,  nor  in  the  political  gossip  that  followed  the  struggle,  was 
nativism   referred  to  as    a    distinct    element.     The   nativist 

'  In  this  work  the  strength  of  split  tickets  has  been  figured  in  the  foUowing 
way :  First  is  figured  the  median  vote  of  each  political  group,  that  is  to  say,  that 
vote  in  each  group  which,  when  applied  to  the  various  combinations  on  split 
tickets,  will  give  the  least  variation  from  the  actual  poll  of  the  several  nominees. 
Second,  the  poll  of  each  nominee  who  represents  more  than  one  group  is 
divided  among  those  groups  in  proportion  to  the  median  vote  of  each  group. 
Third,  an  average  of  the  poll  assigned  to  each  group  is  made,  and  represents  the 
strength  of  the  ticket  of  that  group. 

•  Commercial  Advertiser^  1836,  November  12.        ^ Herald^  1837,  March  14. 
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movement,  in  fact,  ended  with  this  election,  absorbed  in  its 
hour  of  triumph.  When  the  new  Common  Council  took  con- 
trol the  leaders  of  nativism  took  office  and  were  henceforth 
Whigs.  It  is  possible  that  the  Native  American  Association 
may  have  continued  in  life  as  a  non-political  body,  but  facts  are 
obscure  as  to  its  fate. 

It  was  four  years  before  nativism  in  New  York  city  again 
declared  itself  as  an  organized  political  movement,  but  chance 
references  here  and  there  show  the  existence  of  non-political 
societies  during  that  interval  whose  work  was  more  or  less 
along  nativist  lines.  Their  presence  bridges  over  a  gap  in 
which  the  old  antagonisms,  though  existent,  played  a  very 
insignificant  part.  One  of  these  societies  is  revealed  by  a  peti- 
'tion  presented  to  the  state  Senate  on  March  5,  1838.^  It  was 
from  a  Native  American  Association  in  New  York  city,  of 
which  H.  Hunt  was  president,  with  Abm.  Tappen,  J.  P.  Whit- 
ticar,  Alexander  Hamilton  and  John  Bancker  as  vice-presi- 
dents.' It  explains  that  "  the  vote  of  a  native  American,  who 
has  much  at  stake,  with  a  better  knowledge  of  our  institutions, 
and  a  greater  ability  to  decide  upon  the  merits  of  candidates 
for  office,  is  borne  down  and  rendered  nugatory  by  ignorant 
and  lawless  aliens,  who,  having  little  to  gain  and  nothing  to 
lose,  are  indifferent  alike  to  the  purity  and  permanence  of  our 
social  and  political  institutions ; "  wherefore  the  association 
asks  for  a  registry  of  voters.  In  April,  1838,  a  petition  to 
Congress  from  citizens  of  New  York  city  asked  a  change  in 
naturalization  laws,  and  in  May  following  certain  citizens  of 
Kings  county  asked '  specifically  for  a  law  requiring  aliens  to 
reside  twenty-one  years  before  naturalization.  This  idea  of 
twenty- one  years'  residence  was  destined  to  play  a  prominent 
part  later  as  an  idea  of  the  Know-Nothing  movement. 
During  1839  organized  nativism  showed  itself  again  under 
the  title  of  the  Native  American  Association  of  New  York 
City,  which  may  or  may  not  be  the  same  body  as  that  which 

'^  Senate  Journal^  \%l%,         » Originalin  Stale  Library.        *  your.  Congress. 


Digitized  by  VjOOQIC 


32  POLITICAL  NATIVISM  [230 

existed  in  1838.  In  May,  1839,  this  association  petitioned 
the  state  Senate  *  for  a  registry  law  to  prevent  election  frauds  in 
New  York  city.  Despite  the  disappearance  of  political  nativ- 
ism,  then,  there  remained  nativist  societies  for  at  least  two 
years  longer,  earnestly  antagonistic  to  the  foreign  element. 
At  the  same  time  the  anti-Githolic  feeling  aroused  during 
the  movement  also  persisted  in  the  community,  kept  alive 
chiefly  by  the  Protestant  clergy. 

Early  in  1840  came  the  impulse  which  was  to  arouse  nattv- 
ism  into  new  activity.  Governor  William  H.  Seward,  being 
openly  friendly  toward  the  foreign  element  in  New  York  state, 
saw  fit  to  incorporate  in  his  annual  message'  of  January, 
1840,  a  brief  paragraph  about  education.  In  this  paragraph 
he  stated  that  children  of  foreigners  were  often  without  the 
advantages  of  public  education  in  consequence  of  racial  or  re- 
ligious prejudice  against  them,  and  therefore  he  would  recom- 
mend "  the  establishment  of  schools  in  which  tljey  may  be 
instructed  by  teachers  speaking  the  same  language  with  them- 
selves and  professing  the  same  faith."  In  New  York  city  at 
this  time  there  was  a  Catholic  population  of  about  70,000 ', 
supporting  several  schools  without  public  aid.  The  public 
schools  of  the  city  were  under  the  management  of  a 
society  decidedly  Protestant  in  its  membership  and  ideas. 
In  immediate  response  to  Governor  Seward's  suggestion,  the 
Catholics  of  New  York  city  demanded  a  share  of  the  school 
moneys  for  their  own  schools  ^  and  were  at  once  opposed  in 
the  demand  by  the  officers  of  the  Public  School  Society. 
Twice  during  1840  the  Catholic  request  came  before  a  Demo- 
cratic common  council  and  twice  the  application  was  re- 
jected, but  only  after  long  debate  and  active  canvasses  that 
aroused  bitter  antagonism.  Nativism  again  asserted  itself  in 
connection  with  the  question.     Anti -foreign  and  anti-Catholic 

1  Senate  Journal^  1838.  «  Senate  Docs.,  1840. 

•  Kehoe,  ii,  pp.  459,  685.  *  IVoc,  Bd,  Assts,,  1840,  Fcbnwry  17. 
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sentiment  rallied  behind  the  Public  School  Society  as  repre- 
senting American  ideas  of  undenominational  education.  It 
was  a  logical  outcome  of  the  struggle  that  political  nativism 
should  take  on  organization  anew. 

Directly  after  the  fall  election  of  1840  a  new  paper  of  nativ- 
ist  character  appeared,  copying  the  name  of  its  predecessor, 
the  Spirit  of  '7^.'  A  meeting  of  native  Americans  also  took 
place,*  but  whether  or  not  they  succeeded  in  getting  them- 
selves organized  is  not  clear.  The  movement  was  a  feeble 
one  and  the  daily  press  barely  noticed  it.  With  the  early 
months  of  1841  the  Catholics  carried  their  cause  before  the 
legislature  at  Albany  and  their  former  antagonists  continued 
the  contest  in  this  new  field.  The  struggle  was  still  in 
progress  when  the  New  York  city  election  of  April  came 
round  and  nativists  were  encouraged  to  build  up  a  new  nativ- 
ist  movement  as  an  expression  of  public  sentiment.  This 
eflfort  of  theirs  is  very  obscure.  It  was  embodied  in  a  Demo- 
cratic American  Association  which  nominated  Samuel  F.  B. 
Morse  for  the  mayoralty .3  In  former  years,  when  the  New 
York  city  Whigs  were  a  political  minority,  their  leaders  wel- 
comed nativism  as  a  force  that  would  cripple  the  Democracy, 
but  in  1 84 1  the  Whigs  were  strong  and  nativism  was  a  menace 
to  the  local  party.  The  dissension  which  sprang  up  in  the 
new  movement  was  said  to  have  been  fomented  by  Whig 
leaders.*  One  faction  of  nativists  repudiated  Morse's  nomina- 
tion as  irregular,  while  another  faction  vigorously  confirmed 
its  regularity.  On  the  morning  of  election  day  a  forged  letter 
of  withdrawal  with  Morse's  signature  appeared  in  the  news- 
papers and  when  the  polls  closed  he  had  received  only  jj 
votes.  The  trick  had  scattered  his  friends.'  It  seems  hardly 
possible  that  the  movement  of  1841  could  have  been  at  all 
strong  either  in  numbers  or  in  organization. 

*  New  Yorker^  1840,  November  14.        •  Herald^  1840,  November  10. 

^  American^  1841,  April  12.  ♦  Post^  1841,  April  14.  *  Ibid. 
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Separately  from  the  Democratic  American  Association,  an 
entirely  different  organization  was  planned  in  the  spring  of 
1841  and  brought  into  existence  after  the  city  campaign  was 
past.  Its  object,  as  it  declared,  was  to  unite  all  those  who  were 
^*  opposed  to  the  perversion  ol  the  common  school  fund  to  sec- 
tarian purposes."  The  determined  fight  made  by  the  Catholics 
seemed  likely  to  continue  for  some  time,  although  the  legis- 
lature put  aside  their  plea  indefinitely  in  May.  This  new 
organization  was  intended  to  be  the  nucleus  of  opposition  to 
Catholic  plans.  Organized  on  May  30,  1841,  under  the  name 
of  American  Protestant  Union,*  it  chose  as  its  president  that 
well-tried  nativist,  Samuel  F.  B.  Morse.  Although  semi- 
religious  in  nature,  the  Union  was  yet  a  legitimate  part  of 
political ,  nativism.  Its  formally-adopted  principles  evidence 
this  in  these  words  : 

Resolved,  That  we  ionn  ourselves  into  a  national  defensive  society,  and  call 
on  Protestants  of  all  and  every  denomination  of  Christians,  together  with  the 
friends  of  our  institutions  generally,  to  aid,  assist  and  confirm  us  in  this  confedera- 
tion  for  our  common  welfare. 

Resohed,  That  this  association  shall  be  styled  and  known  by  the  name  of  the 
American  Protestant  Union,  the  object  of  which  shall  be  to  preserve  for  ourselves 
and  secure  to  posterity  the  religious,  civil  and  political  principles  of  our  country, 
according  to  the  spirit  of  our  ancestors,  as  embodied  and  set  forth  in  the  Declara. 
tion  of  Independence  and  the  federal  Constitution. 

The  work  for  which  the:Urfion  w^s  organized  came  to  hand 
when  the  local  political  parties  took  steps  to  present  tickets  for 
the  fall  election.  New  York  city  would  choose  at  the  Novem- 
ber election  two  state  senators  and  thirteen  assemblymen,  and 
the  fate  of  Catholic  requests  would  in  large  measure  rest  with 
these  men.  The  Union  accordingly  roused  itself,  and  began 
in  October  to  ascertain  the  views  of  candidates.  A  consid- 
erable nativist  sentiment  in  both  of  the"  great?  pafties  wfes  in- 
clined to  lend  aid  to  the  opponents  of  Catholic  wishes.  In  the 
Democratic  Party  the  nominating  committee  drew  upon  itself 
the  denunciation  of  an  Irish-Catholic  mass-meeting  by  favoring 
»  Observer^  1 84 1 ,  June  1 2. 
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the  friends  of  the  Public  School  Society/  In  the  Whig  Party 
the  anti-Catholic  feeling  was  strong  enough  to  force  a  certain 
pro-Catholic  aspirant  off  the  ticket'  and  to  place  in  the  local 
platform  a  declaration  against  sectarian  schools.3  The  trend 
of  events  was  toward  nullifying  Irish-Catholic  influence  just  at 
the  moment  when  it  was  most  desirous  of  asserting  itself.  In 
this  emergency  Bishop  Hughes,  as  leader  of  the  Irish-Catholic 
element,  took  an  unexpected  step  by  causing  the  nomination  of  a 
separate  ticket  by  an  Irish-Catholic  mass-meeting.^  This  was 
the  "  Carroll  Hall  ticket,"  so  often  referred  to  in  later  years. 
Apparently  the  bishop's  purpose  was  to  rebuke  the  Democratic 
leaders  by  showing  that  the  Catholics  held  the  balance  of 
power  in  the  politics  of  New  York  city.  This  at  least  was 
the  interpretation  put  upon  his  act.  The  sequel  was  the  imme- 
diate announcement,  on  November  ist,  of  a  "Union  ticket," 
made  up  on  the  bi-partisan  principle.  This  ticket  *  was  selected 
by  a  committee  of  members  of  the  Democratic  American  or- 
ganization, acting  under  the  auspices  of  the  Protestant  Union.^ 
It  was  hoped  to  unite  the  anti-Catholic  sentiment  upon  the 
Union  ticket  and  balance  the  Carroll  Hall  ticket.  The  brief 
campaign  that  followed  these  nominations  was  spirited.  The 
daily  press,  without  exception,  condemned  the  Catholic  bishop 
for  the  action  he  had  taken,  but  he  held  firmly  to  his  course, 
protesting  that  he  had  not  meddled  with  politics.^  On  election 
day  the  strength  of  the  several  tickets  was  as  follows :  * 

Whig  Party about  15,980  votes. 

Democratic  Party about  151690  votes. 

Catholic  movement. about    2,200  votes. 

Anti-Catholic  movement about       470  votes. 

Anti -slavery  movement about        120  votes. 

»  Post,  1841,  October  27.  «  Tribum,  1841,  October  25,  28. 

»  Tribune,  1841,  October  30.  ♦  IHd. 

*  Senators:  Isaac  L.  Varian,  Morris  Franklin.  Assemblymen :  Horace  St.  John, 
David  D.  Field,  Joseph  Tucker,  Edward  Sanford,  Linus  W.  Stevens,  George  G. 
Glasier,  William  Jones,  David  F.  R.  Jones,  Elbridge  G.  Baldwin,  William  B. 
Maclay,  Charles  M.  Graham,  Jr.,  Solomon  Townsend,  Nathaniel  G.  Bradford. 

•y<Mir.  Commeree,  184 1,  November  3. 

f  Kehoe,  i,  666,  •  Tribune,  184 1,  November  12. 
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The  vote  seemed  to  prove  that  the  Catholics  held  the  Demo- 
cratic organization  at  their  mercy,  for  those  nominees  who  had 
not  received  Catholic  endorsement  were  defeated.  The  Union 
ticket  received  very  inadequate  support.  Many  nativists  pre- 
ferred to  vote  for  the  Whig  nominees,  who  were  known  to 
favor  the  Public  School  Society. 

The  school  question  came  up  again  before  the  next  legis- 
lature and  dragged  along  into  the  spring  of  1842.  The  feel- 
ing against  the  Catholics  still  existed  in  New  York  city  and 
showed  itself  in  the  political  work  and  school-bill  agitation 
that  preceded  the  April  election.  No  organized  nativist  move- 
ment showed  itself,  however,  even  when  the  Catholics  again 
made  a  nomination  of  their  own.  The  Protestant  Union  and 
Democratic  American  organizations  were  both  invisible.  Na- 
tivists looked  for  aid  to  the  local  Whig  Party  rather  th^n  to 
independent  action,  and  they  were  not  disappointed.  On  the 
very  day  that  the  Whig  governor  signed  a  new  school  bill,  as 
asked  by  the  Catholic  leaders,  the  Whig  general  committees 
of  New  York  city  officially  declared  their  opposition  to  its 
provisions.'  The  time  had  come,  they  said,  to  "  manfully  re- 
sist the  misguided  spirit  of  sectarian  dictation  which  has  sac- 
rilegiously invaded  our  legislative  halls."  The  local  Whig 
organization  became  representative  of  nativism  by  this  step. 
In  the  Democratic  organization  the  leaders  gave  no  recogni- 
tion to  nativist  sentiment,  but  in  several  of  the  wards  the  De- 
mocracy split  into  two  factions,'  one  dominated  by  Irish-Catho- 
lics and  the  other  by  native-born  voters.  The  old  antipathies 
became  outspoken  and  bitter  while  these  changes  went  on. 
The  excitement  of  election  aggravated  the  feeling.  After  the 
polls  were  closed  on  election  night  the  city  streets  were  filled 
with  a  mob  which  drove  before  it  the  hated  Irish,  and  stoned 
the  windows  of  the  Catholic  bishop.*     Mayor  Morris  placed 

*  Com,  Advertiser^  1842,  April  ii.  ^  Herald ^  1842,  April  14. 

•  Comm»  Advertiser,  1842,  April  13. 
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militiamen  on  duty  to  guard  the  Catholic  churches  from  vio- 
lence. 

The  riot  of  April,  1842.  was  a  final  ebullition.  Governor 
Seward  had  permitted  the  defeat  of  the  Public  School  Society, 
and  however  bitterly  nativists  might  resent  his  act,  the  new 
school  law  must  be  accepted.  Henceforth  the  public  schools 
of  New  York  city  were  to  be  controlled  by  an  elective  board 
chosen  in  each  successive  June.  At  the  first  elections  held  in 
June,  1842,  the  opponents  of  Catholic  ideas  generally  united 
in  each  ward  on  union  tickets,  regardless  of  old  party  lines. 
Organized  nativism  in  this  form  scored  a  victory  by  capturing 
the  school  board.  Nativism  was  now,  as  a  result  of  the 
school  struggle,  a  fixed  sentiment  in  the  community.  In  the 
fall  of  1842  the  Whig  managers  appealed  to  it  for  aid  and 
met  a  willing  response  that  seriously  affected  the  Democratic 
ticket  on  election  day.*  In  the  spring  campaign  of  1843,  a 
published  notice  called  upon  all  Americans  to  strike  the 
names  of  foreigners  from  their  ward  tickets.*  The  same 
notice  nominated  Stephen  Reed  for  mayor,  but  the  official 
canvass  of  votes  fails  to  mention  him.  The  nativists  were 
probably  yet  unorganized.  The  school  board  elections  of 
June,  1843,  showed  a  continued  use  of  union  tickets  whereon 
Whigs  and  Democrats  in  single  wards  could  co-operate 
against  Catholic  nominees. 

The  story  of  nativism  in  New  York  city  has  now  been 
brought  down  to  the  summer  of  1843,  when  a  new  political 
movement  began,  gaining  strength  from  past  experience  and 
new  conditions.  It  has  been  shown  that  nativism  in  New 
York  was  a  complex  sentiment  based  on  underlying  natural 
antipathies.  Whenever  this  sentiment  was  affronted  it  rose 
into  temporary  self-assertion,  but  it  found  great  difficulty 
in  creating  for  its  expression  a  political  organization  that 
could  endure.     Over  and  over  again  the  movement  was  ab- 

^Arg^s,  184a,  NoTember  16.  '  Suh,  1843,  April  11. 
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sorbed  or  checked  by  the  timely  interposition  of  the  local 
leaders  of  the  Whig  Party.  The  constant  effort  of  nativism  to 
assert  itself  nevertheless  developed  the  ideas  for  which  it  stood 
into  definiteness,  and  taught  Whig  and  Democratic  voters  to 
co-operate  in  their  support.  By  its  failures  nativism  had  pre- 
pared the  way  for  a  real  Native  American  party. 
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CHAPTER  II 

THE  AMERICAN   REPUBUCANS,    1 843- 1 847 

In  the  summer  of  1843  the  voters  of  New  York  city  saw  the 
beginning  of  a  petty  movement  of  nativism  which  gave  no 
greater  promise  of  vitality  than  had  its  predecessors  in  the 
field,  but  which  nevertheless  was  destined  to  rise  within  two 
short  years  to  the  dignity  of  a  national  political  party.  The 
movement  originated  in  the  general  disgust  over  the  use  made  ^ 
of  political  patronage  by  the  local  Democratic  Party.  Political 
nativism  was  dead  in  the  spring  of  1843,  and  when  a  new  Dem- 
ocratic common  council  took  power  after  the  April  election 
it  showed  its  gratitude  for  foreign  support  by  unusual  favors 
in  the  way  of  market  licenses  and  petty  offices.  This  move 
created  discontent.*  Heretofore  the  markets  had  been  under 
American  control.  Now  the  American  meat-sellers  found 
themselves  provided  with  Irish  competitors  and  subject  to 
oversight  by  Irish  clerks,  weighers  and  watchmen.  Nativism 
at  once  sprang  into  new  life  in  the  markets. 

In  June  a  political  movement  began.  The  first  impulse 
toward  it,  so  a  later  story'  ran,  was  a  chance  meeting  of  men 
in  a  blacksmith-shop  and  a  comparison  of  grievances  that 
brought  about  an  agreement  to  organize.  The  association  of 
the  Eleventh  ward,  organized  June  13,  1843,  was  the  first  body 
to  be  formed  under  the  new  impulse,  but  it  soon  had  compan- 
ion associations  in  other  wards  of  the  city  and  on  July  15th  a 
new  paper,  the  American  Citizen,  appeared  3  to  voice  the  new 
designs.     By  August  the  several  ward  bodies  had  chosen  del- 

^Jour,  Commerce,  1843,  October  23;  Tribune,  1844,  April  15,  August  24. 
•Carroll,  p.  264.  •  Tribune,  1843,  J^y  '7' 
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egates  to  create  a  central  organization  for  the  movement.  This 
whole  process  of  development  is  an  interesting  example  o^ 
American  political  work.  When  the  delegates  convened '  they 
adopted  the  name  of  American  Republican  Party  and  created 
a  partisan  machinery  which  was  copied  from  that  of  the  older 
parties.  The  control  of  the  movement  was  vested  in  a  general 
committee  composed  of  delegates  from  the  ward  associations. 
The  whole  plan  of  party  organization  was  embodied  in  a  writ- 
ten constitution  of  nineteen  articles.*  Partisan  constitutions 
of  the  written  sort  are  rare  in  American  politics.  This  partic- 
ular one  was  probably  formulated  to  secure  proper  powers  to 
the  general  committee.  On  August  26th  the  movement  an- 
nounced itself  by  an  address  to  the  voters. 

All  this  work  of  organization,  carried  on  quietly  as  it  was, 
attracted  so  little  attention  that  the  daily  press  gave  it  no 
notice.  The  movement  at  first  had  really  little  of  promise. 
Its  opportunity  came,  however,  in  October,  when  a  faction  of 
Democrats  opposed  to  Van  Buren's  leadership  lost  control  of 
their  party  conventions  and  became  openly  disaffected.^  The 
nativist  movement  soon  gained  new  members  and  experienced 
leaders.  There  began  a  rapid  growth  toward  importance, 
marked  interestingly  by  an  increase  of  the  nativist  press. 
Meanwhile,  the  older  parties  looked  on  doubtfully,  unable  to 
judge  from  which  of  the  greater  organizations  the  new  move- 
ment was  drawing  most  heavily.  As  a  rule  the  partisan  press 
of  the  city  preferred  to  say  very  little  either  in  approval  or  dis- 
approval of  the  movement  until  events  made  its  nature  clearer. 
The  nativism  of  the  American  Republicans  was  frank  and 
open.  The  party  was  very  popular  among  the  market-men. 
When  it  began  to  seek  candidates  it  settled  upon  a  pledge  to 
be  affirmed  by  each  nominee  who  might  be  chosen.  This 
pledge  *  bound  the  nominee  to  four  lines  of  effort  if  elected  to 

»  Citiun,  1844,  February  23. 

•Full  text  in  ^m^.  Republic,^  1844,  July  1 1. 

*  Herald,  1843,  October  4.  *  Jour,  Commerce,  1843,  October  23, 
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office,  namely:  to  secure  a  law  requiring  twenty-one  years 
residence  for  voters,  to  repeal  the  New  York  city  school  law, 
to  oppose  selection  of  foreigners  for  office,  to  accept  no  nomi- 
nation from  any  other  party.  The  last  pledge  was  evidently 
intended  to  guard  the  movement  from  absorption  by  its  rivals. 
At  this  campaign  the  work  of  nativism  was  done  with  aid  of 
public  meetings  and  political  processions.  It  is  worth  while, 
perhaps  to  reproduce  one  of  the  party's  campaign  documents. 
It  is  the  report'  of  the  committee  on  resolutions  presented  at  a 
great  mass-meeting  in  November,  1843.  The  doctrines  ex- 
pressed in  it  are  substantially  the  same  as  those  which  after- 
ward were  put  forth  by  the  Know-Nothings. 

Your  Committee  wonld  respectfully  report  tlutt  the  following  are  the  principles 
and  objects  of  the  American  Republican  Party  : 

First  As  to  its  organization,  it  is  composed  of  members  of  both  the  political 
parties,  irrespectiTe  of  mere  party  considerations. 

Second.  That  it  is  not  intended,  and  will  not  be  permitted,  to  discuss  the  merits 
of  any  of  the  candidates  for  the  Presidency,  and  that  with  president-making,  as  a 
party,  it  has  nothing  to  do.  On  the  contrary,  no  person,  by  voting  for  the  ticket 
offered  by  this  party,  is  required  or  expected  to  go  for  any  of  the  presidential  can- 
didates. 

Third.  That  as  a  party  it  will  discuss  fearlessly  the  acts  of  all  men  and  all  part- 
ies that  have  in  any  way  pursued  such  a  S3rstem  of  policy  as  is  deemed  to  be  sub- 
Tersive  of  the  fundamental  principles  of  our  government  and  destructive  of  public 
or  private  morality. 

Fourth.  That  in  the  opinion  of  this  party,  based  upon  what  appears  to  be  very 
alarming  foct,  papal  power  is  directly  opposed  in  its  end  and  aim  to  a  republican 
form  of  government,  inasmuch  as  the  papist  owes  allegiance  and  fidelity  to  a  power 
outside  of  our  government — that  is,  to  the  Pope  of  Rome — and  that  power  has 
been  exercised  in  this  city  to  such  an  extent  that  our  common  school  system,  by 
party  subserviency,  has  been  bartered  away  as  a  price  for  the  votes  of  the  organ- 
ized followers  of  Bishop  Hughes. 

That  through  this  school  law  there  has  been  a  pre-conceived  determination,  fol- 
lowed up  by  an  actual  attempt  in  the  Fourth  Ward,  to  put  out  of  our  schools  the 
Protestant  Bible,  and  to  put  down  the  whole  Protestant  religion  as  being  sectarian. 

That  in  addition  to  this  the  large  majority  of  the  offices  in  this  city  are  in  the 
hands  and  under  the  control  of  this  dangerous  influence,  and  consequently  our  city 
government  in  its  detail  is  conducted  by  persons  many  of  whom  were  but  lately 
naturalized ;  all  of  which  is  contrary  to  every  principle  of  justice  and  propriety, 

*  Jimr,  CommiTCf^  1843,  November  4. 
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and  tends  to  the  destrnction  of  our  schools,  onr  religion,  and  onr  form  of  govern, 
ment. 

That  from  the  vast  number  of  foreigners  who  are  constantly  coming  to  this 
country,  it  has  become  absolutely  necessary  to  fix  a  longer  period  of  residence  be- 
fore they  shall  be  permitted  to  TOte  ;  that  it  is  not  intended  to  prevent  any  adopted 
citizen  from  voting  who  is  now  entitled  to  vote.  If  such  abuse  their  trusts,  it  is 
their  crime  and  our  misfortune.  All  such  are  citizens,  and  of  course  no  modifica- 
tion of  the  naturalization  laws  can  affect  them."  It  is  deemed  just  and  right  that 
those  foreigners  who  shall  come  here  at  a  future  period  shall  be  permitted  in  tak- 
ing the  oath  of  allegiance,  etc,  to  hold  and  convey  real  estate,  and,  in  short,  be  cit. 
izens  in  all  respects,  saving  and  excepting  the  right  of  voting,  and  for  this  they  shall 
remain  21  years.  In  this  it  is  supposed  every  correct  judging  adopted  citizen  wil^ 
cheerfully  concur,  as  the  only  object  proposed  by  it  is  that  those  who  were  not  bom 
in  the  United  States,  or  who  do  not  speak  our  language,  or  who  do  not  read  and 
cannot  understand  our  laws  and  institutions,  should  not  control  by  their  votes  the 
action  of  our  government  until  they  can  vote  understandingly.  As  it  now  is,  those 
deluded  men  are,  in  a  majority  of  cases,  the  mere  instruments  and  dupes  of  de- 
signing politicians,  who  use  them  for  their  and  our  destruction. 

In  short,  that  in  permitting  the  present  connection  between  politics  and  religion^ 
and  the  constant  courting  and  buying  the  votes  of  these  men  to  settle  our  elections, 
our  city  taxes  have  unnecessarily  increased,  until  at  the  same  time  it  is  the  fruitful 
source  of  many  grades  of  crime.  To  bring  about  a  reform  in  these  enormous  and 
constantly  growing  abuses  is  the  sole  object  of  this  party.    Therefore, 

Rt solved^  That  we  cordially  approve  of  the  objects  proposed,  and  that  we  will 
sustain  the  ticket  nominated  for  this  purpose,  headed  Mangle  M.  Quackenboss  for 
Senator. 

Resolved,  That  we  are  in  favor  of  a  repeal  of  the  present  school  law,  which  was 
forced  from  our  legislature  under  the  dictation  of  papal  influence.  And  that  both 
the  manner  in  which  this  law  was  passed  and  the  objects  intended  to  be  gained  by 
it,  should  meet  with  the  united  disapprobation  of  every  good  citizen. 

Resolved,  That  we  are  in  favor  of  a  thorough  and  radical  reform  of  the  mon- 
strous abuses  that  have  obtained  in  our  city  government,  and  that  we  prefer  to 
have  our  offices  filled  by  American  bom  citizens. 

Resohed,  That  we  are  in  favor  of  a  modification  of  the  present  naturalization 
laws,  so  that  21  years  residence  shall  be  required  of  the  future  adopted  citizens 
before  giving  them  the  right  to  vote. 

Resolved,  That  in  every  particular,  and  throughout  all  time,  we  are  in  favor  of 
an  entire  separation  of  religion  and  politics,  and  that  we  will  put  down  the  attempt 
that  is  making  to  unite  them. 

Resolved,  That  we  call  upon  all  good  citizens  to  act  as  Americans,  and  to  save 
themselves,  their  families  and  their  country  from  impending  destrnction. 

This  report,  besides  declaring  principles,  gives  a  fairly  good 
idea  of  the  sort  of  organization  which  the  nativists  were  trying 
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to  create.  It  was  to  be  local  in  aims,  leaving  its  members  to 
remain  Whigs  or  Democrats  on  national  issues.  A  feature  not 
noted  in  the  report  was  the  fixed  rule  adopted  by  the  new 
movement  of  distributing  all  nominations  and  appointments  on 
the  bi-partisan  principle.  In  October,  the  movement  took  the 
American  Citizen  to  be  its  official  organ.'  Daniel  F.  Tiemann, 
as  chairman  of  the  city  committee,  was  official  head  of  the 
organization.'  Skillfully  guided  by  experienced  politicians, 
the  movement  met  extraordinary  success  in  organizing  voters. 
The  result  was  unexpected  and  startling  to  the  managers  of 
the  older  parties.  Its  ticket,'  though  largely  made  up  of  new 
men,  polled  a  splendid  vote.  Said  the  New  York  Tribune  some 
months  later,  "  The  election  came  on,  and  to  our  utter  amaze- 
ment, this  new  party,  which  we  supposed  limited  to  a  few  dis- 
appointed office-seekers  and  their  personal  friends,  polled  8,500 
votes  out  of  a  moderate  aggregate  poll."  *  The  actual  party 
averages  *  were  as  follows : 

Democratic  Party about  14,410  votes. 

Whig  Party      about  I4,cxx>  votes. 

Nativist  movement about    8,690  votes. 

Walsh  Democrats about       320  votes. 

Anti-slavery  movement about        70  votes. 

The  movement  did  not,  of  course,  elect  any  of  its  nominees, 
but  the  casting  of  such  a  large  vote  was  a  triumph  in  itself. 
The  sudden  rise  of  organized  nativism  was  a  general  surprise. 
It  was  a  phenomenal  thing  for  a  political  movement  to  spring 
from  nowhere  and  in  five  short  months  to  build  up  party  ma- 
chinery that  could  organize  voters  by  thousands.     It  was  evi- 

'  Jour,  Comtnerct^  1843,  November  3.  *  Ibid, 

*  Senator,  Mangle  M.  Quackenboss;  Sheriff,  Charles  Henry  Hall;  Qerk, 
Horace  Loofborrow ;  Coroner,  James  C.  Forrester ;  Assemblymen,  William  Tay- 
lor, Charles  B.  Childs,  John  Culver,  Thomas  H.  Oakley,  Uzziah  Wenman, 
Charles  Alden,  Richard  Reed,  Valentine  Silcocks,  Jesse  C.  Wood,  Jacob  L.  Fenn, 
Philo  L.  Mills,  John  B.  Haring,  Andrew  McGown. 

*  Tribune^  1844,  August  24.  •  Jour,  Commerce ^  1843,  November  22. 
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dent  that  its  issues  were  viewed  with  responsive  interest  among 
the  native  voters  of  the  city.  In  its  personnel  the  movement 
was  bi-partisan.  It  had  apparently  drawn  upon  the  strength  of 
the  Democracy  somewhat  more  heavily  than  upon  that  of  the 
Whigs,  but  it  left  the  relative  positions  of  the  two  old  parties 
the  same  as  before  its  advent.  A  little  more  growth  would 
give  it  control  of  the  city.  The  Whig  editor  of  the  Tribune 
discussed  the  significance  of  the  phenomenon.  He  was  an 
uncompromising  foe  to  anything  that  looked  like  political  or 
social  discrimination  against  the  foreign  element,  but  he  ad- 
mitted that  there  were  real  grievances  to  be  redressed.  As 
such  he  cited  the  naturalization  frauds,  the  appeals  to  the  Irish 
and  German  vote,  the  violence  done  by  foreigners  at  the  polls 
and  the  greediness  of  foreigners  for  office.'  These  had  stirred 
nativism  into  life. 

The  managers  of  the  new  American  Republican  organization 
did  not  permit  it  to  lapse  into  apathy  after  the  fell  election.  They 
proposed  to  contest  the  city  election  of  the  following  spring. 
The  city  com  mittee  was  renewed,  Alexander  Copeland  being 
made  chairman  and  as  such  being  official  head  of  the  move- 
ment. The  ward  associations  were  spurred  into  new  activity 
and  used  to  circulate  petitions  for  naturalization  reform.  Stim- 
ulated by  this  enthusiasm  the  movement  spread  beyond  the 
state.  Before  the  close  of  1843  ^^  ^^'^  established  in  New  Jer- 
sey and,  early  in  1844,  in  Pennsylvania."  In  preparation  for 
the  city  election  of  1844  a  new  issue  was  taken  up.  Reform 
was  needed  in  the  city  administration  at  this  particular  time. 
Charges  of  extravagance,  carelessness  and  inefficiency  made 
against  Democratic  officials  w  ere  generally  believed  true.  It 
was  a  taking  issue  for  the  nativist  leaders  and  lay  ready  to 
their  hand.  When  the  nativists  began  to  nominate  ward 
tickets  they  accordingly  pledged  their  nominees  to  both  of 
their  issues.3     Each  nominee  promised  specifically  to  appoint 

^  THbune^  1844,  January  11. 

*  Citiun,  1844,  Febraary  2.  '  Tribum,  1844,  April  4. 
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no  foreigner  to  office,  to  make  city  appointments  on  a  bi-par- 
tisan plan,  to  reform  the  police  system  and  to  reduce  city  ex- 
penses. The  cry  for  city  reform  was  made  very  prominent. 
The  leaders  had  difficulty  in  settling  on  a  mayoralty  candidate 
who  would  be  acceptable  to  all  the  diverse  elements  of  their 
movement,  but  the  mayoralty  convention  held  repeated  sessions 
on  the  matter  and  finally  made  a  fortunate  choice.  On  March 
1 1 , 1 844,  James  Harper  was  nominated.  He  was  a  welMcnown 
business  man,  resident  in  the  city  for  over  thirty  years,  Amer- 
ican by  birth  and  descent,  and  interested  in  popular  reforms 
generally.  Though  nominally  a  Whig  he  had  not  been  closely 
enough  connected  with  party  to  be  objectionable  to  Demo- 
cratic nativists.  A  mass-convention  promptly  ratified  the  nom- 
ination. With  this  act  the  period  of  campaign  preparation 
gave  way  to  that  of  campaign  work. 

To  those  who  guided  their  votes  by  the  issues  of  the  hour 
the  prospect  of  nativism  and  reform  in  the  city  government 
gave  promise  of  lighter  taxes  and  better  government.  Har- 
per's candidacy  took  well  with  such  voters.  Another  source 
of  strength  was  its  pledge  of  bi-partisan  appointments  to  office. 
Party  workers  on  the  Whig  side  could  readily  see  a  better 
prospect  for  themselves  in  the  new  party  than  in  the  old,  and 
pressure  was  brought  to  bear  upon  Morris  Franklin,  the  Whig 
nominee,  to  induce  his  withdrawal  from  the  contest.*  Against 
this  was  exerted  the  influence  of  Seward  and  other  leaders  of 
the  Whig  state  organization.  The  politics  of  presidential  am- 
bitions touched  here  upon  the  local  issues  of  New  York  city. 
Among  the  state  leaders  of  the  Whigs  were  those  who  favored 
the  ambitions  of  Henry  Clay  and  who  realized  that  an  openly 
shown  weakness  of  the  Whig  organization  in  New  York  city 
would  be  used  as  an  argument  by  those  opposed  to  the  nomi- 
nation of  Clay  for  president'  The  situation  was  an  interesting 
evidence  of  the  solidarity  of  American  politics.  A  compromise 
was  eventually  reached  between  the  city  politicians  and  those 

1  Tribune^  1844,  April  5.  '  Argus^  1844,  April  10. 
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of  the  state  that  made  a  way  out  of  the  difficulty.  The  Whig 
nominee  remained  before  the  people  with  the  Whig  organiza- 
tion nominally  at  his  back.  Coincidently  the  Whig  press, 
either  openly  or  tacitly,  feivored  Harper's  candidacy.  This 
arrangement  secured  success  for  the  nativist  nominee.  The 
opposition  of  the  Democracy  to  Harper  was  vigorous.  The 
need  of  city  reform  was  candidly  admitted  by  the  party  and 
promise  of  amendment  made,  but  to  nativism  there  was  less 
concession.  The  foreign  element  was  irritated  by  the  enmity 
shown  against  it.  Occasional  petty  street-fights  took  place 
between  natives  and  Irish,  and  threats  were  made.  Just  before 
election  the  nativist  city  committee  thought  best  to  advise  its 
voters  to  be  unaggressive  but  yet  "to  maintain  their  legal 
rights  at  all  hazards."  *  By  good  fortune,  however,  the  day 
passed  without  riot.    The  following  vote  was  polled :  ■ 

Nativist  movement about  24,510  votes. 

Democratic  Party about  20,540  votes. 

Whig  Party about    5,300  votes. 

The  nativists  elected  their  mayor  and  the  greater  part  of 
each  branch  of  the  Common  Council.  For  the  coming  year 
they  would  have  entire  control  of  the  city  government.  Their 
victory  could  not  be  questioned.  The  sources  of  the  vote  for 
Harper  were  discussed  by  party  men  with  interest.  An  esti- 
mate by  one  of  the  daily  papers  figured  its  components  at 
14,100  Whigs,  9,700  Democrats  and  600  new  voters.^  The 
estimate  was  probably  a  fair  one.  A  Democratic  paper  added 
the  significant  information  that  every  Englishman  and  every 
Orangeman  of  the  city  voted  the  nativist  ticket.* 

Hardly  had  nativism  in  New  York  city  reaped  the  fruits  of 
its  own  good  professions,  when  its  prestige  was  rudely  shaken 
by  events  in  another  state.  The  American  Republican  move- 
ment had  taken  root  at  Philadelphia  and  had  grown  on  the 

>  Citiun,  1S44,  April  6.  ^Amer,  Repub,,  1844,  April  26. 

»  Jour.  Commerce ^  1844,  April  12.  *  Plebeian^  1844,  April. 
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usual  racial  antipathies.  Early  in  May,  1844,  the  entire  coun- 
try was  shocked  by  news  from  the  latter  city  that  Americans 
and  Irish  had  come  into  conflict,  that  Americans  had  been 
murdered,  and  that  a  frenzied  mob  had  hunted  Irishmen  by 
the  light  of  burning  homes  and  churches.  A  wave  of  excite- 
ment swept  over  New  York  city,  where  foreigners  and  natives 
eyed  each  other  with  open  and  intense  distrust.  Mutterings 
of  riot  voiced  themselves.  The  conservative  leaders  hastily 
took  the  initiative  in  action.  The  nativist  organization  started 
a  committee  for  Philadelphia,  and  called  upon  its  voters  to  be 
calm  until  the  truth  were  known.  Bishop  Hughes  exerted  his 
authority  to  quell  the  restless  Irish.  Mayor  Harper  arranged 
for  suppression  of  riot  at  its  first  appearance.  In  a  few  days 
the  crisis  was  past  and  the  public  settled  down  with  evident 
relief.  The  Philadelphia  riots  nevertheless  lost  much  sympa- 
thy to  the  cause  of  nativism  and  their  occurrence  was  deeply 
regretted.  So  far  as  the  repute  of  local  nativism  was  concerned, 
its  leaders  had  no  cause  for  shame.  The  men  whom  the  new 
movement  carried  into  office  were  honest  and  sincere.  The 
pledges  of  nativism  were  carried  out,  and  foreigners  disappeared 
from  the  city  pay-rolls  along  with  the  politicians  who  had  put 
them  there. 

The  nativist  movement  had  by  this  time  extended  itself 
into  the  rural  counties  near  New  York  city,  more  especially 
those  where  the  foreign  element  had  found  a  lodgment. 
Aided  by  disaffected  politicians  and  stimulated  by  nativist  and 
anti-Catholic  literature  the  movement  was  quite  promising. 
By  March,  1844,  it  existed  in  nearly  all  the  south-eastern 
counties  and  at  Albany  as  well.  In  Brooklyn  the  nativists  nom- 
inated a  mayor  and  polled  twenty- six  per  cent,  of  the  total  vote. 
In  Ulster  county  there  was  a  nativist  paper.  It  was  all  in 
natural  sequence,  then,  when  the  general  committee  of  New 
York  city  issued  a  call  on  June  2ist  for  a  state  convention 
of  nativist  delegates.'  The  plans  of  the  nativist  leaders 
»  Amir,  Refytih.^  1F44,  June  26. 
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had  now  assumed  a  wider  scope.  They  would  create  a 
state  organization.  The  relation  of  their  action  to  the 
presidential  campaign  is,  unfortunately,  not  at  all  clear.  The 
city  committee  at  New  York,  once  committed  to  the  policy  of 
a  state  party,  made  earnest  efforts  to  carry  it  out  In  August 
it  sent  out  official  organizers  into  the  counties.  There  were 
protests  made  to  it  against  nominations  for  Congress  on  the 
ground  that  nativist  nominees  could  not  preserve  that  neutral- 
ity on  national  issues  which  the  organization  had  thus  far 
maintained'  All  arguments  were  overruled.  The  first  nativ- 
ist state  convention  met  at  Utica  on  September  10,  1844,  in 
response  to  the  committee's  call.'  The  great  question  which 
filled  the  time  of  this  body  was  that  of  naming  an  American 
Republican  state  ticket.  The  idea  had  its  friends  and  its 
opponents,  both  eagerly  interested.  At  the  session  of  Septem- 
ber loth  the  question  was  deferred  to  a  later  convention  at 
New  York  city  on  September  23d  and  on  the  latter  date 
nominations  were  defeated.^  Reports  of  the  convention  ses- 
sions say  nothing  of  the  appointment  of  a  state  committee. 
The  effort  in  1844  to  expand  political  nativism  into  a  state 
party  was  only  a  partial  success.  In  Kings  and  Richmond 
counties  there  seem  to  have  been  nativist  county  organiza- 
tions. In  Ulster  county  there  was  one  which  absorbed  the 
Whig  Party  entirely.*  Yet,  taken  all  in  all,  the  expansion 
movement  up  to  the  November  election  had  the  aspect  of  a 
failure. 

In  New  York  city  the  political  work  of  1844  was  more  suc- 
cessful. Out  in  the  state  at  large  political  nativism  was  a 
mirage,  but  in  the  metropolis  it  was  a  concrete  feet.  The  effect 
of  Harper's  election  in  April,  1844,  by  a  combination  of  nativ- 
ists  and  Whigs,  had  been  to  resurrect  the  old  alliance  which 
had  proven  fatal  to  nativism  in  the  movement  of  1835.  The 
affinity  between  the  local  nativist  movement  and  the  local 

^Amer,  Repub.^  1844,  August  9.  ^  Anur,  Repuh,^  1844,  September. 

» Ibid,  *  Tribune^  1844,  Noveniber  13. 
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Whig  Party  again  stood  revealed  as  the  presidential  campaigii 
of  1844  began.  The  state  leaders  of  the  Whig  Party  had  no 
approval  for  nativism.  Seward  vigorously  denounced  the 
movement  by  speech  and  letter.  Despite  all  this,  there  was  a 
drawing  together  of  interests  in  the  city.  In  September  a  new 
general  committee  took  control  of  the  American  Republican 
movement  and  John  Lloyd  was  chosen  to  succeed  Copeland 
as  official  head  of  the  party.*  The  regular  conventions  were 
duly  held  and  nominations  made."  Behind  this  routine  of 
party  work  the  secret  work  of  political  intrigue  went  on.  The 
Whig  organization  also  made  its  customary  nominations,  but 
its  leaders  joined  in  negotiations  with  the  nativists,  of  which 
the  end  was  an  understanding  that  the  Whig  managers  should 
throw  Whig  support  to  the  nativist  local  ticket,  while  the 
nativist  managers  should  aid  the  Clay  presidential  ticket*  The 
agreement  was  at  once  made  apparent  by  the  action  of  the 
Whig  press.  All  the  Whig  papers,  with  one  exception,  lent 
friendly  aid  to  the  nativist  canvass  henceforth.  The  Demo- 
cratic press  was  quick  to  make  capital  of  the  new  alliance.  In 
New  York  city  the  Democratic  nativists  were  ceaselessly  told 
that  the  American  Republican  movement  was  a  Whig  annex, 
from  which  all  real  Democrats  should  break  loose.  In  the 
interior  counties  the  foreign-born  Whigs  were  assured  that  the 
Whig  Party  had  adopted  nativism  and  was  secretly  their  en- 
emy.*  Those  Whigs  whose  interests  were  linked  with  those 
of  Seward  and  Weed,  chafed  under  the  infliction,  but  condi- 
tions could  not  be  changed  in  New  York  city.  The  terms  of 
alliance  must  be  carried  out.  Nativism,  in  its  part,  went  on  its 
^dy  happily.    At  mass-meeting  and  in  party  press  the  now 

1  Amer,  Repub,,  1844,  September  21. 

*  Senator,  George  Folsom;  Assemblymen,  Abraham  G.  Thompson,  Jr.,  John 
CuWer,  James  Jarvis,  William  S.  Ross,  Severn  D.  Monlton,  Eli  C.  Blake,  Harvey 
Hunt,  Thomas  H.  Oakley,  Jacob  L.  Fenn,  David  K  Wheeler,  Frederick  E, 
Idather,  Roderick  N.  Morrison,  John  J.  R.  Depny. 

*  Tribune,  1846,  August  27. 

*  jyibune,  1844,  November  ii ;  1846,  October  10. 
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familiar  anti-foreign  and  anti-Catholic  arguments  were  urged 
upon  the  people  with  a  careful  avoidance  of  national  issues.* 
The  work  of  political  nativism  was  becoming  systematic.  The 
movement  was  now  conscious  of  holding  strength. 

The  agreement  between  political  leaders  in  regard  to  the 
presidential  vote  in  the  metropolis  was  carried  out  by  the  man- 
agers of  nativism  so  far  as  they  were  able,  but  the  movement 
was  not  wholly  under  their  personal  control.  The  Democratic 
wing  of  the  organization  had  no  friendship  for  Henry  Clay. 
As  election  approached  there  were  hints  of  action  by  the 
friends  of  Polk  and  hints  were  translated  into  actuality  by  a 
mass- meeting  of  Democratic  nativists,  on  October  31st,  to 
endorse  Polk's  candidacy  against  Clay.*  Eventually  the  day 
of  election  came.  The  Whig  city  committee,  faithful  to  its 
bargain,  printed  nativist  ballots  and  distributed  them  to  Whig 
voters  through  the  regular  party  workers  at  the  polls.*  Every- 
where in  the  city  the  Whig  strength  went  to  aid  the  American 
Republican  nominees.  Horace  Greeley  of  the  Tribune,  though 
an  avowed  and  steadfast  enemy  to  nativism,  cast  a  nativist 
ballot  as  evidence  of  his  loyalty  to  party  policy.  The  hopes 
of  Whigs  for  Clay's  success  were  blasted,  however,  when  the 
returns  from  the  state  came  in.  New  York  state  had  gone 
Democratic.  In  New  York  city,  where  the  Whig  and  nativist 
alliance  had  done  its  work,  the  votes  of  Whigs  had  carried  the 
nativist  local  ticket  to  victory,  but  20CXD  Demofratic  nativists 
had  voted  for  Polk,  and  carried  the  city  for  him  against  the 
Clay  ticket.  The  party  averages  on  assembly  ticket  were  as 
follows :  * 

Nativist  moTcment about  27,440  votes. 

Democratic  Party about  26,230  votes. 

Whig  Party about       950  votes. 

Agrarian  movement  ^ about        90  votes. 

Anti-slavery  movement about        70  v6tes. 

'Official  Address  in  Amer,  Repub,,  1844,  September  6, 

^Jour,  Commerce^  1844,  Noveml>er  i.      •  Tribune,  1846,  April  6,  August  37. 
• »  Tribune,  1844,  November  25. 
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Nativism  was  gaining  new  force  with  each  successive  elec- 
tion. Its  vote  was  greater  at  this  occasion  than  it  had  ever 
been  before.  A  state  senator  and  fifteen  assemblymen  would 
represent  nativism  in  the  next  state  legislature,  and  four  con- 
gressmen would  present  its  issues  before  the  next  Congress,  all 
as  a  result  of  the  campaign  of  1844.  Usually  in  a  presidential 
year  it  was  the  fate  of  lesser  political  organizations  to  be 
crushed  between  the  two  great  national  parties,  but  the  Amer- 
ican Republican  movement  had  reaped  only  profit  from  ad- 
verse conditions. 

If  the  result  of  the  campaign  was  pleasant  to  nativist  leaders 
it  was  the  exact  reverse  to  the  Whig  managers.  In  city  and 
in  state  the  campaign  was  a  Whig  disaster.  In  New  York, 
Kings  and  Ulster  counties  the  party  had  been  absorbed  by  the 
organized  movement  of  nativism.  All  over  the  state  as  soon 
as  the  pressure  of  presidential  politics  was  removed  there  were 
evidences  of  Whig  friendliness  for  nativism.  Whig  papers  in 
Albany,  Rochester  and  Buffalo  commented  with  favor  upon  it. 
These  hints  of  approval  came  more  especially,  perhaps,  from 
that  element  of  the  party  which  opposed  the  political  leader- 
ship of  Seward  and  Weed.^  Upon  the  surface  of  affairs  it 
looked  for  a  time  as  if  the  Whig  Party  in  New  York  state 
would  be  weakened  by  a  wholesale  secession  from  its  ranks 
toward  the  new  American  Republican  Party.*  The  Seward 
wing  of  the  party  now  made  an  onslaught  against  the  hostile 
influence.  The  popularity  of  Henry  Clay  made  his  loss  of 
New  York  state  by  a  small  margin  a  source  of  chagrin  for  the 
Whig  masses,  for  the  vote  of  New  York  would  have  been  de- 
cisive. It  was  possible  to  ascribe  this  loss  with  equal  plausi- 
bility either  to  the  anti-slavery  movement  in  the  counties  or  to 
the  nativist  movement  in  the  metropolis.  The  Seward  men 
preferred  to  ascribe  it  to  the  latter,  and  the  New  York  Tribune 
explained  to  its  readers  that  the  Whig  Party  had  lost  most  se- 

1  Argus,  1844,  December  ao. 

*  Argus t  1844,  November  30. 
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verely  in  those  localities  where  the  foreign  element  had  gath- 
ered, and  where  foreign-born  Whigs  had  been  frightened  away 
from  Clay  by  the  fear  of  nativism.'  It  was  only  grudgingly 
acknowledged  that  the  Clay  ticket  gained  heavily  in  New  York 
city  as  a  result  of  nativist  aid."  When  opportunity  permitted, 
the  attack  upon  nativism  took  another  form.  The  Whig  city 
committee  at  New  York  was  usually  renewed  at  the  beginning 
of  each  year.  In  the  primaries  after  the  presidential  election 
the  Seward  men  secured  control  of  the  city  committee,  and  the 
machinery  of  the  party  was,  from  that  time  on,  used  to  crush 
out  political  nativism.  The  organization  of  the  Whig  com- 
mittee  for  1845  was  the  turning-point  in  the  fortunes  of 
the  nativist  party  in  New  York  state.  On  February  1 1,  1845, 
there  was  issued  a  declaration  of  policy  by  the  Whig  com- 
mittee.* Of  the  fifteen  resolutions,  nearly  half  were  more  or 
less  in  condemnation  of  the  policy  of  alliance  which  previous 
city  committees  had  followed.  The  new  committee  declared 
emphatically  that  it  recognized  no  distinctions  between  citi- 
zens on  the  score  of  religious  faith  or  place  of  nativity.  The 
committee's  declaration  was  a  formal  notice  to  the  public  that 
the  old  alliance  was  broken,  and  that  the  erstwhile  allies 
would  henceforth  go  their  separate  ways. 

The  American  Republican  organization  now  faced  a  contest 
where  it  must  rely  upon  itself  alone.  The  elections  of  April, 
1845,  would  be  a  test  of  its  ability  to  control  the  city  by  un- 
aided effort.  The  outlook  was  by  no  means  discouraging. 
Nativism  had  made  a  record  of  honest  city  government.  It 
had  control  of  the  city  patronage,  and  it  was  backed  by  a  vig- 
orous anti-foreign  sentiment.  The  local  Whig  Party  was 
divided,  and  a  goodly  portion  of  it,  which  was  nativist  in  sym- 
pathies, could  be  reljed  upon  to  support  nativist  nominees. 
The  organ  of  the  Whig  city  committee  was  the  Tribune,  In 
its  columns  Whigs  were  urged  to  rally  round  the  party  name, 

>  Tribune^  1844,  November  11.  *  Tribune^  1846,  October  la 

»  Tribune^  1845,  February  13. 
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regardless  of  the  question  of  success  at  the  polls.  The  local 
Whig  organization  took  its  position  most  frankly.  It  put  aside 
for  the  time  all  expectations  of  carrying  the  election,  in  order 
to  wage  a  desperate  struggle  for  continued  existence  as  a 
party.  It  was  willing  to  put  the  Democracy  in  control  rather 
than  see  the  city  patronage  go  to  the  nativists  for  another  year.* 
In  the  party  convention  the  anti-nativist  managers  had  to 
struggle  to  maintain  their  policy,  but  they  succeeded.  The 
re-nomination  of  Harper  for  the  mayoralty  by  the  nativists  on 
February  1 8th  preceded  the  Whig  city  convention,  and  when 
the  latter  body  met  there  was  a  strong  feeling  for  the  endorse- 
ment of  Harper's  candidacy.*  Such  action  would,  of  course, 
have  revived  the  old  alliance  which  the  Seward  men  had 
broken.  The  effort  was  foiled,  and  Dudley  Selden  was  set  up 
as  the  regular  nominee  of  the  party.  The  Whig  organization 
went  before  the  people  with  a  nominee  whom  it  could  not 
elect,  and  with  no  motive  except  that  of  giving  a  death-blow 
to  political  nativism.  The  action  was  followed  by  open  dis- 
affection on  the  part  of  the  minority  faction. 

The  city  campaign,  as  might  be  expected,  was  a  warmly 
contested  battle.  Several  of  the  Whig  newspapers  bolted  the 
regular  nominee  and  declared  for  Harper.  It  was  not  for- 
gotten that  Selden  was  very  recently  a  professed  Democrat, 
while  Harper  had  been  a  life-long  Whig.  The  columns  ot 
the  Tribune  went  straight  to  the  point  of  the  real  issue.  All 
over  the  state,  they  said,  the  local  leaders  of  the  Whig  Party 
were  watching  the  fight,  and  the  continuance  of  the  party  in 
the  state  would  hinge  on  the  result  in  New  York  city .3  The 
Whig  members  of  the  legislature,  it  was  said  at  another 
time,  "  deeply  feel  that  the  overthrow  of  the  native  party  is 
essential  to  a  renewal  of  the  struggle  for  Whig  ascendency  in 
our  state  with  any  hope  of  success."  *  A  great  deal  was  said 
during  the  city  campaign  in  regfard  to  the  success  of  nativist 

>  Tribune^  1845,  February  18.  »  Poit^  1845,  February  22. 

»  Tribune^  1845,  March  15.  *  Tribunt^  1845,  March  31. 
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efforts  at  economy  in  city  administration^  but  the  real  question 
of  the  day  was  the  ability  of  political  nativism  to  resist  the 
crushing  attack  which  was  being  made  upon  it  by  both  of  the 
older  parties.  The  April  election  finally  ended  the  contest. 
The  vote  stood  as  follows :  * 

Democratic  Party About  24,210  yotet. 

Natiyiit  moyement about  17,480  TOtes. 

Whig  Party about    7*030  TOtes. 

Agrarian  moyement about       120  yotes. 

Anti  slavery  moyement about        70  yotes. 

The  Democracy  elected  the  mayor  and  common  council. 
The  Whigs  secured  some  seats  in  the  common  council.  The 
nativists  succeeded  in  electing,  out  of  the  whole  array  of  city 
and  ward  nominations,  only  one  man,  a  ward  constable.*  It 
was  as  complete  an  overthrow  as  the  most  bitter  Whig  could 
have  hoped.  At  the  same  time  the  size  of  the  nativist  vote 
showed  that  its  defeat  was  by  no  means  conclusive.  The 
movement  had  received  a  set-back,  but  it  was  not  crushed. 

While  the  nativist  leaders-  in  New  York  city  had  been 
carrying  on  their  local  campaign  they  were  also  connecting 
themselves  with  efforts  to  organize  a  national  political  party 
devoted  to  the  nativist  issue.  The  American  Republican 
movement,  after  spreading  into  New  Jersey  and  Pennsylvania, 
had  assumed  in  those  states  the  name  of  Native  American 
Party.  During  1844  the  movement  spread  from  New  York 
into  South  Carolina,^  Massachusetts*  and  Connecticut,  while 
from  Philadelphia  it  spread  into  Delaware,  Maryland  and 
some  of  the  states  farther  west.  By  the  end  of  1844  an  agita- 
tion had  begun  for  a  national  convention  and  in  time  one  was 
called  to  meet  at  Philadelphia  on  July  4,  1845.  In  April, 
1845,  the  nativists  estimated  their  own  strength  to  include 
48,000  in  New  York,  42,000  in  Pennsylvania,  14,000  in  Massa- 

1  Valentine  Manual,  1845-46. 

•  Courier- Enquirer,  1845,  AP"^  9- 

^Amer,  Repub,,  1844,  June  7,  July  13.  *  Ibid, 
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chusetts,  3,000  in  New  Jersey,  1,000  in  Delaware  and  2,000  in 
other  states,  making  a  total  of  1 10,000  votes.*  Its  strength  in 
New  York  state  was  reckoned  at  18,000  in  the  city  and  30,000 
outside  the  city.  The  American  Republican  associations  of 
New  York  city  viewed  the  new  idea  of  national  organization 
with  approval,  notwithstanding  that  it  ran  counter  to  their 
previous  plan  of  avoiding  national  issues.  In  June,  1845,  dele- 
gates were  chosen  to  the  national  n>eeting  at  Philadelphia* 
The  existence  of  the  national  Native  American  Party  began  I 
with  the  convention  of  July  4,  1845.  There  were  present  141 
delegates,  representing  fourteen  states.*  One  of  the  vice- 
presidents,  Lx>ring  D.  Chapin,  and  two  of  its  secretaries,  were 
taken  from  the  New  York  delegation.  It  was  the  hope  of  the 
New  York  men  to  fix  upon  the  new  party  the  name  of  Ameri- 
can Republican,  under  which  the  nativist  movement  still 
worked  in  New  York  state ;  but  they  were  outvoted  by  those 
states  where  the  name  of  Native  American  was  in  use.3  Be- 
sides adopting  a  name  for  the  new  national  party,  the  Philadel- 
phia convention  issued  a  platform  and  address.  The  question 
of  a  presidential  ticket  was  also  discussed  at  the  session. 
Altogether  the  Philadelphia  gathering  evolved  an  ambitious 
programme  for  the  new  party.  Though  now  very  weak  in- 
deed as  a  party,  .yet  only  a  span  of  two  years  lay  between  the 
gossip  of  the  smithy,  where  the  movement  started,  and  the  con- 
vention work  of  1845.  Two  years  more  might  bring  an  equal 
advance.  The  work  of  the  convention  was  promptly  ratified 
by  the  New  York  nativists  at  a  mass-convention  of  July  18, 
1845.*  In  giving  its  adhesion  to  the  national  party,  the  New 
York  organization  was  obliged  to  assume  the  new  party  name, 
but  some  of  the  ward  associations  kept  the  old  name  of  Ameri- 
can Republicans. 

1  Quoted  from  Philadelphia  Sun  by  Roch,  Amer.^  1845,  ^V^  ^^* 

'  Convention  accounts  in  Orr,  also  Lee,  also  Jour,  Commerce^  1845,  J^^T  7- 

»  Argus,  1845,  July  9. 

♦  Jour,  Commerce,  1845,  ^^1  *9* 
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It  was  in  New  York  city  alone  that  political  nativism  could 
really  pose  as  a  leading  issue,  and  here,  as  the  fall  election  of 
1845  came  on,  its  leaders  again  prepared  to  contest  the  field 
with  the  older  parties.  They  had  suffered  a  blow  by  the 
drawing  away  of  Whig  support,  but  their  heavy  vote  at  the 
spring  election  in  the  very  face  of  that  withdrawal  was  an  evi- 
dence of  endurance  fit  to  base  strong  hopes  upon.  Late  in 
September  the  nativists  held  their  usual  conventions  to  place 
nominees  in  the  field.  The  new  general  committee  chose  Wil- 
liam L.  Prall  as  chairman.  On  the  Whig  side  a  harmonizing 
of  the  local  factions  brought  all  the  Whig  press  back  to  the 
support  of  the  regular  ticket,  restoring  the  apparent  unity  of 
the  party.  Then  followed  a  quiet  but  active  effort  on  both 
sides  to  secure  for  nativist  nominees '  the  vacillating  vote  of 
Whigs  who  sympathized  with  nativism.  Just  before  election 
a  temperance  ticket  appeared,  made  up  of  Whig  and  nativist 
nominees.  It  was  said  to  be  a  device  to  meet  the  needs  of 
those  whose  sympathies  were  divided,*  but  if  so  it  found  little 
favor.  In  general,  the  line  of  separation  between  Whig  and 
nativist  forces  was  well-defined.  Partisan  Whigs  turned  back 
to  the  regular  organization  and  left  nativism  to  its  own  natural 
strength.  The  party  averages  on  the  assembly  ticket  were  as 
follows :  3 

Democratic  Party about  16,550  votes. 

Whig  Party  . about  11,280  votes. 

Nativist  movement  ............  about    8,750  votes. 

Agrarian  movement about       530  votes. 

Temperance  movement about       320  votes. 

Anti-slavery  movement about        ?    votes.* 

1  Senator,  Elias  H.  Ely ;  Register,  Joseph  Hufty ;  Assemblymen,  William  S. 
Ross,  James  Stokes,  Abraham  G.  Thompson,  Jr.,  Thomu  H.  Oakley,  Harvey 
Hunt,  Nehemiah  Miller,  William  Marks,  John  A.  King,  Alonzo  A.  Alvord,  Harris 
Wilson,  Henry  Meigs,  Alfred  S.  Livingston,  Peter  Doig. 

*  Herald^  1845,  November  4.  »  Tribune^  1845,  November  7. 

*  The  anti-slavery  men  had  a  ticket  before  the  people  but  their  small  vote  was 
ignored  by  the  press  reports  of  election. 
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The  election  showed  the  important  fact  that  the  actual 
strength  of  nativism  in  the  past  two  years  had  not  been  gain- 
ing. Its  apparent  gains  had  been  caused  by  the  aid  of  voters 
whose  attachment  to  the  Whig  Party  could  not  be  made  sec- 
ondary. The  election  cast  a  shadow  over  the  movement. 
From  this  time  onward  the  nativist  party  in  New  York  was 
recognized  as  on  the  wane. 

In  due  time  the  spring  campaign  of  1846  came.  The  na- 
tivist mayoralty  convention  offered  their  nomination  to  Robert 
Taylor,  who  refused  it.'  Thereupon  a  small  section  of  the 
party  split  off  as  a  city-reform  movement  ■  and  obtained  an 
acceptance  from  Taylor.  Behind  this  affair  can  be  dimly  seen 
the  features  of  a  scheme  to  combine  again  the  issues  of  reform 
and  nativism  as  had  been  done  in  1844.  Had  the  nativists 
followed  with  an  endorsement  of  Taylor;  the  plan  might  have 
had  a  trial,  but  the  nativist  leaders  negatived  it  by  announcing 
a  distinct  ticket,  with  William  B.  Cozzens  for  mayor.3  At  the 
city  convention  this  year  the  usual  long  party  platform  did  not 
api^ar.  The  resolutions  as  adopted  merely  approved  the  idea 
of  municipal  reform  and  declared  the  motive  of  the  nomina- 
tions.*    On  this  latter  point  the  resolution  was  significant : 

Resolved^  That  we  are  farther  impelled  to  place  our  candidates  before  the  peo- 
ple by  a  desire  to  preserve  our  distinct  political  organization,  conscious  that  we 
look  in  vain  to  the  old  parties  for  any  effective  aid  in  carrying  out  the  great  prin- 
ciples of  the  Native  American  Party.  It  becomes  our  duty  to  present  ourselves  at 
every  election  before  the  people,  confident  thai  in  the  frequent  discussion  of  our 
jnindples,  which  are  eternal  as  Truth  itself,  the  truth  will  ultimately  prevail 

This  resolution  was  an  acknowledgment  that  nativism  was 
no  longer  a  political  power.  Those  who  believed  in  its  prin- 
ciples, nevertheless,  voted  its  ticket  at  the  regular  election. 
The  city-reform  group  which  had  split  off  from  the  party  to 
nominate  Taylor  was  absorbed  by  the  Whig  Party  when  the 

»  Herald^  1846,  April  13.  *  Herald^  1846,  March  23. 

'  Mayor,  William  B.  Cozzens ;  Ahnshonse  Comm'r,  Abraham  B.  Rich. 
^Herald,  1846,  March  37. 
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Whig  convention  took  Taylor  as  its  nominee.    The  party  vote 
on  the  mayoralty  was  as  follows : 

Democratic  Party about  ^,240  TOtes. 

Whig  Party about  15,260  TOtes. 

Nativist  moyement about    8,370  votes. 

Agrarian  moyement about       710  YOtes. 

The  next  trial  of  nativism  was  at  the  election  held  in  May, 
1846,  to  choose  delegates  to  a  constitutional  convention  for 
the  state.  Each  political  organization  of  the  day  had  its  pet 
schemes  of  reform  to  be  advanced,  and  the  nativist  organiza- 
tion with  the  rest  The  Native  Americans  nominated  a  full 
ticket  of  delegates/  and  four  of  its  nominees  were  taken  up  by 
the  Whigs.  At  the  election  a  very  light  vote  was  cast,  and  the 
Democracy  was  able  to  carry  the  field.  The  only  result  of 
the  election,  for  nativism,  was  a  further  exposure  of  its  growing 
weakness.  The  averages  on  the  various  tickets  were  as  fol- 
lows :  * 

Democratic  Party .  about  17,630  votes. 

Whig  Party about    8,610  votes. 

Nativist  movement about    4,600  votes. 

Independent  movement about    1,480  votes. 

Agrarian  movement about       700  votes. 

Anti-slavery  movement about        ?    votes. 

The  decline  of  the  Native  American  Party  in  New  York  was 
probably  retarded  by  the  knowledge  that  the  party  was  acquir- 
ing a  strong  position  in  Pennsylvania,  where  it  had  developed 
a  state  organization.  Encouraged  possibly  by  this,  the  nativ- 
ists  of  New  York  also  endeavored  in  1846  to  create  a  state  or- 
ganization. The  city  committee  of  New  York  led  the  work  by 
calling  a   state  convention,'  and  sending  an   organizer  into 

^  Delegates :  Ogden  Edwards,  Shepherd  Knapp,  Hiram  Ketchum,  Elias  H. 
Ely,  John  Leveridge,  Lora  Nash,  David  E.  Wheeler,  Burtis  Skidmore,  Harris 
Wilson,  William  L.  Prall,  John  Lloyd,  Jacob  Townsend,  Nicholas  Schureman, 
Minard  Lefcvre,  William  S.  Ross,  William  Pratt. 

*  Tribune^  1846,  May  ii. 

»  Poughkeepsie  Amtr.y  1846,  February  14. 
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the  counties.  On  August  19,  1846,  delegates  from  a  number 
of  points  in  the  state  met  at  Utica  to  organize  the  convention.* 
This  was  the  year  for  election  of  a  governor.  The  convention 
accordingly  nominated  a  state  ticket  and  created  a  state  com- 
mittee. The  head  of  their  ticket  was  Edward  C.  Delevan,  of 
Saratoga,  who  was  widely  known  for  his  temperance  views, 
but  had  not  been  identified  with  the  nativist  movement.  Del- 
evan declined  the  place,*  and  the  nativist  ticket  remained  head- 
less until  early  in  October,  when  the  state  committee  filled  the 
vacancy.  In  its  final  form  the  state  ticket  of  1846  was  as  fol- 
lows: 

Gorernor Ogden  Edwards  of  Kings. 

Lieut- Governor George  Folsom  of  New  York. 

Canal  Commissi Robert  C.  Russell  of  Albany. 

Canal  CommissV James  Silsbee  of  Steuben. 

The  executive  work  of  the  campaign  fell  into  the  control  of 
the  new  state  committee,  composed  as  follows :  *  William  L. 
Prall,  Lora  Nash,  Minard  Lefevre,  Andrew  Thompson,  Calvin 
Pollard,  all  of  New  York ;  Robert  H.  Shannon  and  Daniel 
Talmage,  of  Kings ;  Jacob  Y.  Lansing  and  Robert  C.  Russell, 
of  Albany ;  Henry  I.  Seaman,  of  Richmond ;  Edward  Prime, 
of  Westchester ;  Albert  G.  Travis,  of  Putnam ;  Augustus  T. 
Cowman,  of  Dutchess ;  J.  Young,  of  Ulster ;  Andrew  Hanna, 
of  Oneida.  The  effort  of  the  Native  Americans  to  pose  as 
a  state  party  was  so  futile  that  they  received  very  little  atten- 
tion in  the  campaign.  Their  strength  lay  almost  entirely  in 
New  York,  Kings  and  Dutchess,  and  even  here  they  could 
do  little  beyond  announce  themselves.  The  entire  vote  on  the 
state  ticket  in  the  fall  of  1846  was  less  than  two  per  cent,  of 
the  state  aggregate.     It  averaged  6170  votes.* 

1  Poughkeepsie  Amer,y  1846,  August  29. 
>  Tribune,  1846,  August  26. 
'  Poughkeepsie  Amer.,  1846,  September  la. 
«  Tribune,  1846,  December  5. 
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In  New  York  city  the  regular  fall  campaign  for  the  Native 
American  ticket*  brought  dissension  and  cross-purposes 
among  the  leaders.  An  arrangement  was  made  to  exchange 
support  with  the  Whigs  on  certain  offices,  but  an  outcry 
against  it  upset  the  arrangement  after  it  had  been  completed.* 
Even  those  who  had  so  far  remained  faithful  to  the  movement 
dropped  away  when  charges  of  double-dealing  became  rife. 
The  poll  at  the  November  election  showed  a  serious  loss  of 
strength.     Following  were  the  averages :  3 

Democratic  Party about  20,970  votes. 

Whig  Party about  18,370  votes. 

Nativist  movement about  4,210  votes. 

Agrarian  movement about       210  votes. 

Anti-slavery  movement about      ?      votes. 

The  nativist  party  was  now  near  its  end.  As  the  spring 
election  of  1847  drew  near  the  party  made  its  last  stand.  In 
March  a  city  convention  named  a  ticket*  In  several  wards 
.  there  were  also  nativist  nominees  to  the  common  council.  The 
April  election  resulted  in  the  success  of  the  Whig  city  ticket 
by  a  narrow  plurality,  and  it  was  claimed  with  apparent  truth 
that  the  victory  was  owed  partly  to  nativist  votes.^  Whig 
support  of  nativist  ward  tickets  had  been  accepted  in  exchange 
for  nativist  support  of  the  Whig  city  ticket.  In  actual  num- 
bers the  Native  Americans  were  still  dwindling.  The  poll  on 
the  mayoralty  in  April,  1847,  was  as  follows  : 

Whig  Party about  21,310  votes. 

Democratic  Party about  19,680  votes. 

Nativist  movement about    2,080  votes. 

Agrarian  movement about       300  votes. 

»Sheriflf,  Charles  Devoe;  Clerk,  Willis  Hall;  Coroner,  John  B.  Helme;  As- 
semblymen :  Uzziah  Wenman,  Thomas  H.  Oakley,  Joseph  W.  Kellogg,  £d#ard 
Prince,  William  S.  Ross,  James  B.  Demarest,  Thomas  R.  Whitney,  Edward  A. 
Frazer,  Cornwell  S.  Roe,  Philip  Jordan,  John  D.  Westlake,  William  R.  Taylor, 
Charles  £.  Freeman,  Joel  Kelly,  Benjamin  Sherwood,  Charles  Roberts. 

*  Tribune^  1846,  November  3.  •  TrihufU,  1846,  November  24. 

*  Mayor,  Elias  G.  Drake;  Almshouse  Comm'r,  John  Lloyd. 
^Hetaldy  1847,  April  18. 
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After  the  election  the  organized  nativist  party  went  out  of 
existence  in  New  York.  The  general  city  committee  existed 
as  late  as  September  13, 1847,  still  headed  by  William  L.  Prall." 
In  the  natural  course  of  events  a  new  committee  would  have 
been  formed  at  this  time,  but  probably  none  was  named.  The 
official  organ  of  the  movement  announced  its  own  death  in 
September.  Before  the  organization  had  passed  away  its  lead- 
ers had  opportunity  to  take  part  in  the  second  national  con- 
vention of  political  nativism.  That  body  met  first  on  May  4, 
1847,  ^^  Pittsburgh  and  soon  adjourned  to  a  second  session  on 
September  loth  at  Philadelphia.  Of  the  eleven  state  delega- 
tions which  appeared  the  largest  was  that  of  New  York  with  its 
thirty-nine  members.  The  work  of  the  convention  consisted  in 
making  a  platform  and  recommending  names  for  the  national 
offices.  It  so  recommended  Zachary  Taylor  for  the  presidency 
and  Henry  Dearborn  for  the  vice-presidency,  but  its  work 
ended  there.     It  did  not  organize  a  separate  national  campaign. 

In  New  York  state  the  American  Republican  or  Native 
American  movement  cannot  be  called  at  all  successful.*  Such 
triumphs  as  it  won  in  the  chief  city  were  built  on  the  votes  of 
men  who  were  not  nativists  in  sympathy.  Unimportant  in 
itself  as  it  is,  the  movement  of  1843-47  is  yet  to  be  noticed  as 
preparing  the  way  for  the  rise  of  the  nativist  secret  societies 
by  diffiising  nativist  feeling  through  the  community.  It  de- 
veloped also  a  political  precedent  for  the  more  successful 
movement  of  a  few  years  later.  Before  political  nativism 
reached  its  passing  eclipse  in  1847  the  Order  of  United  Amer- 
icans, with  2000  members  claimed,  was  on  the  scene  as  a  social 
force  with  political  leanings.  It  was  the  mission  of  this  Order 
to  shelter  the  upgrowth  of  the  mysterious  society  of  the  Know- 
Nothings  and  to  carry  nativism  in  New  York  over  the  gap 
that  lay  between  the  eclipse  of  effort  in  1847  and  the  revival  of 
effort  in  1852. 

»  Gautie-ltffus,  1 847,  September  13. 

'General  sketches  of  this  movement  are  in  Htrald^  1854,  Maf  29,  June  ao. 
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RISE  OF  THE  SECRET  SOCIETIES,   1844-1852 

The  collapse  of  the  Native  American  movement,  in  the  fall 
of  1847,  left  open  the  field  to  the  efforts  of  a  new  sort  of  organ- 
ization, the  nativist  secret  society,  the  first  appearance  of  which 
had  come  in  1844.  There  were  at  this  time  a  considerable 
number  of  secret  societies  of  various  natures  existing  in  New 
York  state.  They  were  voluntary  associations,  whose  mem- 
bers were  bound  together  by  oaths  of  secrecy  and  brotherhood 
and  whose  proceedings  were  dignified  by  formal  set  cere- 
monies. Earlier  in  the  century,  during  the  anti-masonic 
movement,  public  opinion  had  turned  against  secret  associa- 
tions and  nearly  crushed  them  out  of  existence,  but  as  the 
years  went  by  there  was  a  gradual  revival  of  their  prestige. 
Oddfellowship  and  freemasonry  regained  importance  and  the 
tentative  experiments  toward  new  societies  brought  the  Red 
Men  and  Good  Fellows  into  existence.  From  England  came 
also  the  Druids  and  the  Foresters.  These  earlier  secret  socie- 
ties were  mainly  benevolent  associations,  but  in  the  decade  of 
the  forties,  as  the  American  genius  for  organization  asserted 
itself  on  this  new  field,  the  social  movements  of  the  time  began 
to  model  new  secret  societies  after  those  already  established 
and  to  use  them  for  purposes  of  agitation.  It  had  become 
recognized  by  this  time  that  the  charm  of  secrecy  and  the  dis- 
cipline of  the  lodge-room  could  lend  new  strength  to  any  or- 
ganization which  might  seek  their  aid.  The  temperance  move- 
ment was  the  first  to  take  up  this  idea,  and  there  were  founded 
several  societies,  using  the  familiar  machinery  of  the  older 
fraternities  but  devoted  to  the  inculcation  of  hostility  to  liquor- 
62  [260 
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drinking.  The  nativisl  sentiment  seems  to  have  been  second 
to  seize  upon  secret  society  methods,  and  it,  too,  was  shortly 
embodied  in  a  number  of  organizations,  separate  in  identity 
bnt  with  the  common  idea  of  hostility  to  foreign  influence. 
After  nativism,  other  social  ideas  took  up  the  secret  society 
model,  bringing  a  swarm  of  new  associations  before  the  public 
eye.  There  was  nothing  abnormal,  then,  in  the  mere  fact  that 
secret  societies  came  into  existence  with  nativist  principles  at 
their  basis.  After  a  time,  nevertheless,  the  nativist  societies 
developed  a  feature  which  their  older  models  had  not  ventured 
upon.  They  began  to  use  their  secret  machinery  to  organize 
political  effort.  This  might  fairly  be  called  an  abnormal  step. 
None  of  the  other  secret  organizations  had  pretended  to  do 
more  than  agitate  and  mould  public  opinion,  but  nativist  bodies 
advanced  to  the  point  of  marshaling  voters  in  support  of  the 
ideas  for  which  the  societies  were  working.  This  was  not 
intended  by  the  founders  of  that  society  which  first  developed 
the  system,  but  the  peculiar  semi-political  character  of  nativ- 
ism itself  brought  about  the  change.  Point  by  point  the  evo- 
lution of  secret  political  work  may  be  traced  in  the  history  of 
the  two  great  secret  organizations,  which  were  types  of  politi- 
cal nativism  in  action.  The  earlier  of  the  two  was  the  Order 
of  United  Americans,  which  created  the  system  of  secret  poli- 
tics. The  second  was  the  so-called  Know-Nothing  Order, 
which  took  up  and  further  developed  the  system  into  a  great 
national  organization.  Not  all  the  nativist  societies  were  polit- 
ical in  action,  however.  Several  held  themselves  strictly  to  the 
•mere  inculcation  of  principles.  The  importance  of  these  non- 
political  bodies  in  relation  to  political  nativism  lies  in  the  fact 
that  they  helped  to  shape  that  sentiment  which  turned  to  poli- 
tics as  a  mode  of  making  its  ideas  felt  in  the  community.  The 
lessons  heard  in  the  lodge-room  were  remembered  at  the  polls. 
The  growth  of  nativism,  in  the  city  of  New  York  especially, 
during  the  rise  of  the  Know- Nothing  movement,  cannot  be 
properly  understood  without  reference  to  the  existence  and 
workings  of  these  secret  bodies,  political  and  non-political. 
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The  Native  Sons  of  America  seems  to  have  been  the  first  of 
the  nativist  social  societies  in  New  York  state,  but  it  may  Viot 
have  been  a  secret  one.  It  was  organized  in  New  York  city> 
December  18,  1844,  with  James  Webb  as  president*  There 
appears  to  be  no  further  reference  to  it  in  the  press  and  it  was 
probably  short-lived. 

The  American  Brotherhood  was  organized  ■  in  New  York 
city  on  December  21,  1844.  Its  founder  was  Russell  C. 
Root  The  annals  of  the  society  tell  of  an  informal  meeting 
for  discussion  on  December  i6th  and  of  a  formal  one  for 
organization  on  December  21st  Of  the  thirteen  or  fourteen 
men  who  did  the  work  nearly  all  had  taken  some  part  in 
American  Republican  politics.  The  new  society  therefore 
took  its  impulse  from  the  political  nativism  of  1844  and  in- 
herited some  of  its  traditions.  On  December  28th,  when 
officers  were  installed,  John  Harper  became  official  head  of 
the  society.  A  week  later  the  name  of  the  society  was 
changed  to  that  of  the  Order  of  United  Americans,  and  as 
such  its  growth  went  on.  The  character  of  the  Brotherhood 
may  be  seen  from  its  formal  resolution  of  organization,  worded 
as  follows :  3 

Resolved^  That  this  meeting  fomi  themselves  into  an  association  to  be  called 
the  American  Brotherhood,  for  the  purpose  of  mutual  aid  and  assistance,  and  to 
oppose  foreign  influence  in  our  institutions  or  government  in  any  shape  in  which 
it  may  be  presented  to  us. 

The  United  Daughters  of  America  was  a  patriotic  society  of 
women  which  was  organized  in  New  York  city  on  November 
27,  1845.*  Nominally  it  was  independent  of  other  societies^ 
but  in  effect  it  was  an  auxiliary  to  the  Order  of  United  Amer- 
icans. It  could  not,  of  course,  be  political,  but  it  may  be 
reckoned  as  one  of  the  aids  in  the  maintenance  of  nativist 
sentiment.     At  its  best  period  it  included  about  ten  chapters 

1  Amer,  Repub,,  1844,  December  da 

*  O,  U,  A,,  1848,  November  18;  also  Whitney,  p.  261 ;  also  Carroll,  p.  252. 

>  Baldwin  Coll.  *IiU 
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organized  under  the  supervision  of  a  grand-chancery.  When 
the  failure  of  the  nativist  political  movement  in  1857  brought 
a  reaction  against  nativist  societies  this  one  suffered,  but  a 
nominal  existence  of  its  grand-chancery  was  kept  as  late  as 
1861/ 

The  Order  of  United  American  Mechanics  originated  in 
Pennsylvania  and  was  at  first  a  benefit  society  for  working- 
men.  Introduced  into  New  York  state  by  the  creation  of  a 
council  in  Brooklyn  on  July  8,  1848,"  it  slowly  extended  to 
other  cities.  The  organization  of  a  state-council  followed  and 
under  its  supervision  the  number  of  councils  in  the  state  rose 
to  about  thirty.  Few  of  these  were  in  the  metropolis.  The 
strength  of  the  society  lay  chiefly  in  the  towns  of  the  Hudson 
valley  where  the  nativist  political  movement  had  prepared  the 
way  for  it  Membership  was  restricted  to  Americans-born 
and  the  conditions  of  the  time  brought  it  into  the  current  of 
nativist  feeling.  It  was  never,  perhaps,  engaged  in  political 
effort,  but  its  teachings  lay  in  the  direction  of  maintaining 
American  traditions  and  its  councils  were  accustomed  to  ap- 
pear on  public  occasions  in  company  with  bodies  of  n>ore 
pronounced  nativist  aims.  With  the  downfall  of  the  Know- 
Nothing  movement  the  society  lost  its  strength  and  its  state- 
council  disbanded.  In  later  years  it  again  secured  a  foothold 
and  still  exists. 

The  Order  of  the  Star-Spangled  Banner  was  founded  3  in 
New  York  city  in  the  spring  of  1850,  but  it  may  possibly  not 
have  borne  this  name  in  its  earlier  years.     It  seems  also  to 

>  N.  Y.  City  Directory,  1861. 

*  Date  supplied  by  State  Secretary. 

'  On  the  origin  of  the  society  the  best  account  seems  to  be  in  ^  K  Heraldy. 
1854,  December  20,  p.  i;  See  also  Whitney,  p.  aSo.  Various  other  accounts,, 
unreliable  as  a  whole,  yet  give  additional  facts,  e,  ^.,  N.  Y,  Tridune^  i^55»  ^^y 
29,  p.  5.  Allen  is  referred  to  as  founder  in  N.  K  Tribune^  1854,  November  27^ 
p.  4,  and  in  N.  K  Times,  1855,  May  29,  p.  I,  October  18,  p.  8.  For  scattered 
facts,  see  N,  Y.  Times ,  1854,  October  10,  p.  2;  N,  Y,  Tribune,  1855,  J**^^  4»P- 
$\  N,  Y.  Herald,  1855,  July  29,  p.  4;  Carroll,  p.  267. 
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have  taken  to  itself  the  name  of  Order  of  the  Sons  of  the  Sires 
of  '76.  Its  founder  was  Charles  B.  Allen,  of  whom,  since  he 
was  not  in  politics,  the  contemporary  press  says  little  in  per- 
sonal reference.  Drawing  together  a  few  friends  he  organized 
them  under  a  pledge  of  secrecy  into  a  nativist  society.  A 
journeyman  printer,  William  L.  Bradbury,  was  first  president 
of  the  group,  but  died  in  office  after  a  few  months.  The 
founder  himself  then  became  official  head.  In  its  aims  the  new 
organization  was  wholly  political  and  in  its  principles  strongly 
nativist.  Its  policy  was  to  influence  local  politics  by  concerted 
action  of  its  members  in  favor  of  such  nominees  as  might  be 
selected  from  the  tickets  of  political  parties,  such  nominees 
being  Protestant  and  American-bom.  Along  this  line  the  little 
group  acted  at  successive  elections,  but  so  small  was  its  mem- 
bership that  its  influence  was  unnoticeable.  The  business  ses- 
sions of  the  society  were  held  here  and  there  at  the  homes  of 
its  members  during  this  period.  It  seems  to  have  lacked  en- 
ergetic management  and  its  membership  was  almost  stationary. 
For  two  years,  nevertheless,  it  kept  a  feeble  existence.  In 
1852  a  few  active  spirits  from  the  Order  of  United  Americans 
found  their  way  into  the  society.  At  the  time  of  their  advent 
it  had  only  forty-three  members  all  told,  still  meeting  as  a  single 
body.'  There  seems  now  to  have  been  a  revolution  within  the 
society  the  details  of  which  are  unrecorded.  The  society  was 
reorganized,  the  founder  was  displaced  and  new  men  took  con- 
trol •  The  new  president  was  an  energetic  nativist  who  had 
formerly  been  a  Methodist  preacher.  This  reorganization 
probably  occurred  April  4,  1852.3  Under  the  new  leaders  the 
society  began  to  expand.  As  its  membership  grew  larger  the 
meetings  in  private  houses  ceased  and  sessions  were  held  in- 

^  Whitney,  p.  aSo. 

'These  changes  are  very  obscure.     See  Nerald,  1854,  December  20,  p.  1 ; 
rrihtm,  1855,  May  29,  p.  5,  also  Carroll,  p.  269. 

•  Whitney,  p.  284. 
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Stead  in  various  lodge-rooms  hired  for  the  purpose  when 
needed.  The  society  was  divided  up  into  several  ward- 
councils  or  wigwams  under  the  supervision  of  the  eldest  body, 
the  president  of  which  was  ex-officio  head  of  the  whole  society. 
There  was  disapproval,  however,  of  the  control  of  the  men  who 
had  grasped  power.  Disaffection  showed  itself  and  culminated 
in  a  secession,  either  in  1852  or  1853,  of  a  minority  group  led 
by  Allen,  the  founder.*  The  malcontents  formed  a  grand 
council  of  their  own  and  made  a  new  ritual  of  three  degrees. 
The  society  thus  broke  into  two  parts  each  one  claiming  iden- 
tity with  the  original  unity.  All  this  time  its  existence  was 
unknown  to  the  general  public.  During  1852  the  society  was 
rapidly  recruited  in  membership.  The  politically-inclined  ele- 
ment of  the  Order  of  United  Americans  was  especially  attracted 
to  it  Its  councils  grew  so  large  in  some  wards  that  meetings 
had  to  be  held  in  large  halls,  but  the  element  of  deepest  secrecy 
was  carefully  preserved.  Its  members  did  not  speak  of  its  ex- 
istence to  those  not  initiated.  The  society  probably  co-oper- 
ated with  the  Order  of  United  Americans  in  the  political  ef- 
forts of  the  fall  of  1852.  In  the  fall  of  1853  it  was  able  to 
make  a  still  more  decided  stand  in  politics,  and  then  for  the 
first  time  its  existence  began  to  be  generally  known.  In  de- 
fault of  a  better  name  it  was  dubbed  the  "  Know- Nothing 
Order"  by  an  interested  public,  and  under  that  name  the 
Order  of  the  Star-Spangled  Banner  thenceforth  pursued  its 
career. 

The  Order  of  Sons  of  America  was  organized  in  Philadel- 
phia  late  in  1844  and  had  a  history  in  Pennsylvania  much  the 
same  as  that  of  the  Order  of  United  Americans  in  New  York 
state.  Several  efforts  were  made  to  secure  a  union  of  the  two 
orders.  One  of  these  went  so  far  as  to  organize  a  camp  of  the 
Sons  of  America  in  New  York  city  in  1852  under  the  auspices 

>  Herald^  1854,  December  20,  p.  i ;  1855,  July  29,  p.  4 ;  also  TrUum,  1855, 
May  29*  p.  5>  June  4,  p.  5 ;  also  Carroll,  p.  269. 
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of  the  United  Americans.*  This  body  was  kept  alive  at 
least  two  years*  but  the  contemplated  union  did  not  come 
about  and  the  camp  was  allowed  to  die. 

The  Benevolent  Order  of  Bereans,  unlike  the  preceding  so- 
cieties, was  made  up  largely  of  foreign-born  citizens.  Refer- 
ence has  been  made  to  the  antipathy  that  existed  between 
Protestant  and  Catholic  Irishmen.  The  former  were  usually 
called  **  Orangemen/*  although  the  Orange  Institution  was  not 
then  organized  in  America.  The  Berean  Order  drew  its  mem- 
bership from  this  class.3  It  was  organized  in  New  York  city 
in  1844  or  1845  in  bodies  called  assemblies  which  were  fede- 
rated under  a  grand  council.  The  anti- Catholic  ideas  of  the 
order  made  its  members  earnest  allies  of  nativism  despite  their 
foreign  birth,  and  they  became  strong  upholders  of  American 
ideas.  In  1853  the  order  had  at  least  eight  assemblies/  but  in 
1854  it  disappeared  and  was  probably  absorbed  by  the  Amer- 
ican Protestant  Association. 

The  American  Protestant  Association  was  founded  in  Penn- 
sylvania as  a  secret  beneficial  society,  and  became  established 
in  New  York  by  1850.  Its  membership  was  very  largely 
Protestant  Irish,'  and  they  were  enthusiastic  supporters  of 
nativism,  although  not  using  their  secret  machinery  for  politi- 
cal work.  The  society  was  secret,  with  ritual  and  grand  lodge 
organization.  The  New  York  grand  lodge  was  organized  in 
1853  by  the  nine  lodges  then  existing.*  In  the  fall  of  1854,  it 
claimed  nineteen  lodges  with  2,800  members,' and  by  1855. 
there  were  about  thirty  lodges,  mostly  in  New  York  city  and 
Brooklyn.  The  names  of**  Washington,"  '*  Jefferson,"  "  Bun- 
ker Hill  "  and  "  Valley  Forge  "  are  typical  names  borne  by  the 
lodges  and  are  significant  of  their  attitude  toward  American 
ideas.     Like  other  societies,  the  Association  lost  heavily  after 

»  Baldwin  Coll.  »  N.  Y.  Directory,  1854. 

•Baldwin  Coll.  *N.  Y.  Directory,  1853. 

^Herald,  1855,  July  24,  p.  i.  •  Times^  1853,  May  31,  p.  i. 

^  Couritr- Enquirer,  1854,  November  2,  p.  2. 
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1856  by  the  collapse  of  the  natlvist  party,  but  it  kept  an  exist- 
ence in  New  York  city  for  over  thirty  years  before  the  last  of 
its  lodges  died  out. 

The  Order  of  United  Americans,  derived  from  the  American 
Brotherhood,  was  in  no  respect  later  in  date  than  those  here 
listed,  but  its  story  is  taken  up  last  because  it  was  the  most 
important  of  the  nativist  societies  until  it  was  overshadowed 
by  the  still  greater  importance  of  the  Know-Nothing  Order. 
In  many  respects  it  was  a  model  on  which  the  Know-Nothing 
society  was  built  up  and  the  source  from  which  the  Know- 
Nothing  society  drew  its  best  recruits.  Its  history  is  very 
different,  however,  from  that  of  the  latter  organization.  The 
United  American  society  was  not  primarily  political  in  charac- 
ter. It  aimed  more  at  social  prestige  and  its  political  work 
was  a  side-issue  forced  upon  the  Order  by  the  conditions  which 
it  met.  The  main  features  of  the  Order  were  not  political. 
When  the  little  society  of  the  American  Brotherhood  first 
assumed  its  new  name,  on  January  4,  1845,  *ts  members  had 
an  ambitious  dream  of  a  great  secret  federation.  On  January 
27th  they  declared  their  little  group  to  be  Alpha  Chapter  No. 
I,  and  also  declared  themselves  to  be  the  Arch-Chancery  or 
governing  body  of  the  Order.'  Their  plan  contemplated  an 
evolution  into  a  general  system  of  organized  groups.  Each 
group  was  to  be  called  a  chapter  and  was  to  have  its  own  con- 
stitution and  self-chosen  officers.  The  chapters  in  each  state 
were  to  be  federated  under  the  supervision  of  a  grand-body 
called  Arch-Chancery,  composed  of  delegates  from  the  chap- 
ters. The  several  arch- chanceries  were  to  be  federated  under 
one  Grand-Arch-Chancery  with  a  jurisdiction  of  national  ex- 
tent." This  dream  began  at  once  to  take  shape  in  reality. 
The  leaders  of  the  new  society  were  in  part  nativist  political 
workers  who  knew  how  to  build  up  organizations.  A  second 
chapter  was  formed  on  March  31st,  under  the  auspices  of 
Arch- Chancery,  and  others  followed  until,  on  September  8th, 
»  O,  U,  A.,  1848,  November  18. 
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there  were  five  chapters,  whose  delegates  met  to  organize 
Arch- Chancery  in  new  form  and  do  away  with  the  temporary 
expedient  of  putting  power  in  the  hands  of  the  members  of  the 
eldest  chapter.*  As  re-organized,  Arch-Chancery  consisted  of 
three  delegates,  called  chancellors,  from  each  chapter.  This 
body  elected  its  own  officers,  of  which  the  chief  one  was  the 
grand-sachem.  This  was  a  distinct  land-mark  in  the  growth 
of  the  society. 

The  organization  was  usually  known  from  its  initials  as 
"  the  O.  U.  A.,"  conveniently  abbreviating  its  somewhat  clumsy 
name.  It  was  a  social  and  beneficial  society  devoted  to  Amer- 
ican traditions,  but  with  no  pledges  or  program  of  political 
conduct'  Its  constitution  was  an  open  one,'  and  there  was  no 
concealment  of  its  aims  or  membership.  Its  secrecy  covered 
only  the  signs  and  ceremonies  connected  with  its  work.  It 
very  closely  resembled  other  secret  societies  of  its  day.  The 
chapters  worked  under  officers  whose  titles  were  borrowed 
from  aboriginal  Americans,  the  presiding  officer  of  the  chapter, 
for  instance,  being  the  sachem.  There  was  a  uniform  ritual 
for  all  chapters,  but  there  were  no  ritualistic  degrees  among  the 
membership.  The  lighter  side  of  chapter  work  was  that  of 
sociability.  The  business  side  of  the  work  was  the  mainten- 
ance of  a  sick-benefit  system,  and  the  support  of  American 
ideas.  On  public  occasions  the  chapters  were  accustomed  to 
parade.  The  Order  made  its  first  public  appearance  in  this 
way  at  the  Washington-monument  celebration  in  October, 
1847,  and  its  second  one  at  the  Adams  funeral  in  March,  1848. 
These  appearances  were  intended  to  advertise  the  American- 
ism of  the  society.  Beginning  on  July  4,  1848,  the  O.  U.  A. 
also  annually  celebrated  the  recurring  holidays  of  July  4th  and 
February  22d.  This  was  a  custom  formerly  kept  up  by  the 
nativist  political  clubs  of  the  American  Republican  movement, 
but  when  that  movement  died  out  the  O.  U.  A.  constituted 

1  Baldwin  Coll. 

>  GauttiTimis,  1846,  December  i.        *  Republic,  1852,  August 
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itself  heir  to  its  commemorative  duties.  The  O.  U.  A.  endeav- 
ored in  every  way  to  stamp  itself  with  the  mark  of  American 
ideas. 

Expansion  was  steady.  In  June,  1846,  a  chapter  was 
formed  in  Boston,'  making  the  first  step  toward  realizing  the 
dream  of  nationality  in  extent.  By  the  close  of  1846,  the 
Order  had  20(X)  members,'  and  through  1847  ^^^  ^^4^  ^^ 
growth  went  on.  In  New  York  city  it  grew  rapidly,  but  the 
rural  counties  were  slower  to  embrace  it  It  was  a  novelty  in 
its  way  of  uniting  secrecy  and  patriotism.  Finally,  in  1848  a 
chapter  was  organized  at  Haverstraw,  and  then  the  conserva- 
tive interior  towns  gradually  took  it  up.  The  strength  of  the 
Order  in  New  York  state  was  never  very  great  in  the  country 
districts,  however.  In  the  way  of  national  expansion  the 
Order  found  its  way  into  New  Jersey  and  Pennsylvania  in 
1848,  giving  it  four  states  to  its  credit. 

The  changes  of  expansion  brought  a  new  constitution  to 
the  Order  which  was  approved  by  the  grand  body  of  the  state 
on  November  13,  1848.3  Under  this  instrument  the  age  of 
admission  to  the  Order  was  fixed  at  eighteen  years.  The 
grand  body  of  the  state  was  given  the  new  name  of  Chancery 
and  was  to  hold  quarterly  meetings.  Its  machinery  was  also 
elaborated  by  the  recognition  of  an  executive  committee  01 
which  much  will  be  said  later.  The  title  of  Arch-Chancery 
was  appropriated  to  the  national  governing  body  of  the  Order 
which  was  to  be  for  a  time  identical  in  personnel  with  the 
Chancery  of  New  York  state.  This  new  constitution  was 
promptly  put  into  effect.  Chancery  organized  and  assumed  a 
seal  with  the  suggestive  emblem  of  a  hand  throttling  a  writh- 
ing serpent.  Portions  of  its  regular  sessions  were  conducted 
under  the  forms  of  Arch-Chancery  work.*    The  grand  execu- 

1  O,  U.  A,,  1H48,  December  9.  >  Gautti-Times^  1846,  Norember  21. 

*  O.  U,  j4.,  1848,  November  18.     Fall  text  in  Republic^  1853,  August. 
«  O,  U.  A,,  1848,  December  9. 


Digitized  by  VjQOQlC 


72  POLITICAL  NATIVISM  [270 

tive  committee  also  organized  under  the  new  constitution,  and 
this  body  deserves  careful  notice.  It  consisted  of  nine  mem- 
bers of  Chancery  and  was  to  care  for  such  matters  as  de- 
manded prompt  action  or  special  secrecy.  It  was  guardian  of 
the  executive  fund,  toward  which  each  chapter  paid  quarterly 
dues  for  each  member  in  good  standing.  In  important  mat- 
ters the  grand  executive  committee  was  empowered  to  call 
general  or  district  conventions  composed  of  the  executive 
committees  of  chapters.  This  system  of  executive  committees 
and  conventions  was  only  an  expedient  at  its  first  inception, 
but  it  was  destined  to  take  upon  itself  new  significance  when 
politics  began  to  be  discussed  by  the  Order  and  to  play  a  con- 
siderable part  in  the  work  of  political  nativism. 

Step  by  step  the  evolution  of  political  work  in  the  O.  U.  A. 
can  be  followed  by  reference  to  the  proceedings  of  the  grand 
executive  committee.*  It  began  its  ofBcial  record  late  in  1849 
with  the  coming  of  a  new  Chancery.  This  was  the  period 
when  the  O.  U.  A.  was  hardly  out  of  the  experimental  stage. 
Though  successful  thus  far  in  its  growth  the  Order  was  yet 
feeling  its  way  into  public  favor  with  hesitation.  The  work  of 
the  executive  committee  did  not  at  first  touch  upon  politics  in 
any  way.  Its  members  met  occasionally  and  usually  dis- 
cussed plans  for  extending  the  Order  into  other  states  and  for 
supporting  an  organ  of  the  Order.  During  1850,  however, 
the  committee  twice  took  action  which  trenched  upon  politics 
in  a  tentative  way.  When  the  year  opened  the  congressional 
struggle  over  the  slavery  issue  had  begun.  On  February  2d, 
Henry  Clay  wrote  to  his  Whig  friends  in  New  York  a  sug- 
gestion for  a  **  Union  "  mass-meeting,'  and  the  idea  was  at 
once  taken  up  by  them.  On  February  14th  the  grand  com- 
mittee voted  to  lend  its  aid  to  the  plan  and  its  members  ac- 
cordingly helped  personally  to  bring  about  the  Castle  Garden 

^  AH  references  to  official  action  of  the  grand  executive  committee  or  the  Grand 
Executive  Convention  are  taken  from  their  minutes. 
•  Timesy  1855,  November  28,  p.  2. 


Digitized  by  VjOOQIC 


271]  JilSE  OF  THE  SECRET  SOCIETIES  73 

meeting  of  February  23d.  This  incident  was  much  magnified 
by  nativist  politicians  a  few  years  later  in  order  to  gain  credit 
for  the  O.  U.  A.*  The  second  quasi-political  move  of  the 
grand  committee  was  in  May,  1850.  A  referendum  had  been 
ordered  on  the  repeal  of  the  school  law  and  an  unofficial  con- 
vention for  debate  was  to  be  held  at  Syracuse  in  July.  The 
grand  committee  was  inclined  to  oppose  the  repeal,  but  de- 
cided to  consult  the  chapters.  For  this  purpose  the  first  of  a 
long  series  of  grand  executive  conventions  met  on  May  17th, 
and  in  the  course  of  several  sessions  voted  to  uphold  the  old 
law  and  to  send  two  delegates  to  the  Syracuse  convention. 
In  an  entirely  harmless  and  innocent  way,  therefore,  the  grand 
committee  in  1850  began  the  making  of  precedents  for  secret 
political  action.  These  precedents  were  soon  followed  by  a 
remarkable  evolution  of  executive  organization.  In  February, 
1851,  the  Grand  Executive  Convention  adopted  rules  of  pro- 
cedure and  a  password.  Practically  it  erected  itself  by  this 
act  into  a  new  and  uncontemplated  governing  body  standing 
over  the  whole  Order  side  by  side  with  Chancery  itself.  The 
O.  U.  A.  executive  work  now  began  to  diflferentiate  from  the 
social  work  carried  on  under  the  direction  of  Chancery  and  to 
touch  hands  with  political  nativism. 

Putting  aside  for  the  moment  the  evolution  of  the  O.  U.  A. 
executive  system,  due  notice  may  be  given  to  the  steady  growth 
of  the  Order,  which  though  it  drew  its  beginning  from  the  po- 
litical nativism  of  1843-47  relied  for  its  support  upon  its  ability 
to  preach  patriotism  in  an  effective  and  enticing  manner  to  the 
community  at  large.  The  Order  was  not  affected  by  the  col- 
lapse of  the  political  party  in  1847.  It  went  on  to  form  chapter 
after  chapter  and  to  show  each  year  an  increasing  roll  of  mem- 
bership. Its  internal  history  during  the  period  from  1848  to 
1852  is  mainly  a  record  of  expansion.  In  1852  its  political 
work  began  to  be  recognized  by  the  public  and  the  Order  at- 
tracted to  itself  more  attention  than  ever  before  by  the  rumors 
»  E.  g.t  Whitney,  p.  276. 
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to  which  its  actions  gave  rise.  In  other  states  the  Order  was 
not  as  successful  as  in  New  York,  but  it  found  a  foothold  in 
one  commonwealth  after  another.  On  January  16,  1854,  a 
national  Arch-Chancery  was  organized  by  delegates  from  sev- 
eral states  and  the  New  York  Chancery  ceased  to  be  the  head 
of  the  Order.'  In  1854  the  Know-Nothing  society  in  New 
York  state  took  a  remarkable  bound  toward  ubiquity  and  the 
parent  society  of  the  O.  U.  A.  was  perforce  put  somewhat  into 
the  background.  It  did  not  suffer  by  the  fact,  however,  for 
the  rise  of  political  nativism  was  a  piece  of  good  fortune  to  be 
appreciated.  The  roll  of  membership  kept  on  growing  as  the 
nativist  political  movement  took  further  and  further  advances. 
By  the  end  of  1855  the  O.  U.  A.  was  at  the  height  of  its  good 
fortune.  The  ambitious  dream  of  its  founders  was  at  last 
realized.  Its  national  Arch-Chancery  exercised  jurisdiction  in 
sixteen  states.  In  the  state  of  New  York  a  roll  of  ninety  sub- 
ordinate chapters  with  thousands  of  members  attested  the  pop- 
ularity of  the  Order. 

With  the  year  1856  the  decadence  of  the  Order,  began  as 
political  nativism  halted  in  its  steady  progress  toward  power. 
The  steady  loss  of  prestige  and  strength  by  the  Know-Nothing 
movement  brought  a  corresponding  change  in  the  conditions 
of  the  O.  U.  A.  The  membership  fell  off,  slowly  at  first,  but 
rapidly  as  the  reaction  of  public  opinion  against  nativism  grew 
more  apparent.  The  O.  U.  A.  has  left  but  slight  record  of  this 
decay.  In  September,  1857,  it  was  noted  that  not  half  the 
chapters  of  the  Order  had  sent  delegates  to  Chancery.*  Year 
by  year  its  membership  melted  away.  The  nativist  political 
movement  was  drawing  to  its  end,  and  so  thoroughly  had  the 
executive  system  of  the  O.  U.  A.  become  interlinked  with  it, 
that  the  brotherhood  was  being  dragged  down  with  the  dying 
nativist  party.  A  mere  shadow  of  its  former  strength,  the 
Order  lived  to  see  political  nativism  end.  In  October,  1861, 
the  grand  sachem  of  the  day  advised  a  reorganization  with  the 
1  Gildenleeve  Coll. 
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admission  of  loyal  Protestant  foreigners  to  membership,'  but 
men's  thoughts  were  fixed  upon  the  great  problems  of  war- 
time, and  there  was  no  chance  for  recuperation.  By  the  month 
of  January,  1863,  the  whole  active  membership  in  New  York 
city  was  so  small,  that  it  could  have  met  in  one  room.*  Chap- 
ter after  chapter  went  to  pieces.  Chancery  maintained  itself 
in  life,  but  more  and  more  feebly,  until,  early  in  1866,  its 
formal  meetings  closed.'  The  chapters  also  passed  out  of  ex- 
istence, but  in  1877  some  veteran  members  reorganized  in  a 
social  club  with  the  old  name  of  Washington  Chapter, 
O.  U.  A. 

The  enumeration  of  the  various  secret  societies  of  New 
York  which  were  agents  in  building  up  nativism,  and  the  story 
of  their  rise  and  fall,  is  a  prelude  to  the  narrative  of  secret  po- 
litical nativism  itself.  Without  due  reference  to  the  existence, 
constitution  and  growth  of  these  organizations,  petty  as  most 
of  them  were,  it  is  impossible  to  understand  the  strength 
which  nativism  had  in  New  York  city  during  the  period  in 
which  the  Know- Nothing  Order  rose  to  importance.  Every 
lodge  or  chapter  of  these  societies  was  a  center  and  source  of 
agitation  against  the  foreign  element  and  the  ideas  peculiar  to 
it.  More  than  that,  the  agitation  was  organized,  systematic 
and  incessant,  a  fact  which  means  very  much,  indeed.  Nativ- 
ism existed,  as  has  been  shown,  continuously  in  New  York 
city  from  the  beginning  of  the  century  as  a  popular  sentiment, 
but  it  had  no  means  of  systematic  expression,  except  when 
some  political  association  would  force  it  for  the  moment  into 
sudden  action,  followed   by  eclipse  as  the  association   suc- 

>  Gildersleeve  Coll. 

'  list  of  grand-sachems  of  New  York  state :  John  Harper,  1845  '*  Simeon  Bald- 
win, 1845  *  Thomas  R.  Whitney,  1846 ;  Daniel  Talmage,  1847,  1848 ;  Jesse 
Reed,  1849;  Jo^i^  L.  Vandewater,  1850;  William  W.  Osborne,  185 1 ;  Edward 
B.  Brush,  1852 ;  Thomas  R.  Whitney,  1853  ;  F.  M.  Butler,  1854 ;  F.  C.  Wagner, 
1855;  Laban  C.  Stiles,  1856;  William  B.  Lewis,  1857  ;  Edwin  R.  Sproul,  1858; 
James  A.  Lucas,  1859 ;  John  R.  Voorhis,  i860 ;  William  E.  Blakeney,  1861 ;  W. 
S.  Skinner,  1862;  Charles  E.  Gildersleere,  1863,  1864,  1865, 
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cumbed  to  mightier  rivals.  The  nativist  secret  societies  acted 
as  conservators  of  the  sentiment,  drawing  it  together,  massing  it 
and  sending  it  forth  again  to  find  such  expression  as  it  could. 
They  were  not  secure  against  revulsion  of  public  feeling,  as 
their  history  shows,  but  they  were  secure  against  the  enmity 
of  politicians.  The  political  leaders  had  no  weapons  to  use 
against  social  movements  of  the  form  in  which  nativism  was  em- 
bodied up  to  the  time  that  it  attempted  to  pose  as  a  political 
party. 

When  the  American  Republican  movement  passed  away,  in 
1847,  there  were  still  in  the  community  the  old  feelings  of 
racial  antipathy  whose  strength  and  depth  is  not  to  be  meas- 
ured by  the  poll  of  any  election.  It  was  these  feelings  on 
which  the  new  nativist  societies  relied  for  their  earlier  growth. 
In  1848  and  the  years  suceeding  the  people  of  America  were 
deeply  interested  in  the  European  uprisings.  American 
thought  interpreted  the  events  of  the  day  as  efforts  toward  a 
broader  civil  and  religious  liberty,  and  American  opinion 
watched  the  struggle  between  absolutism  and  revolution  with 
the  keenest  interest  and  sympathy.  In  that  struggle  the  per- 
sonality of  Pope  Pius  IX.  stood  forth  prominently  as  that  of 
an  arbiter  whose  word  might  make  or  mar  the  plan  for 
which  the  revolutionists  seemed  striving.  When,  therefore,  it 
was  definitely  seen  that  the  Pope  had  gone  over  to  reactionary 
ideas,  the  comments  were  such  that  Bishop  Hughes  felt  im- 
pelled to  use  his  pen  in  defense  of  papal  acts.^  Then  arose 
the  old  nativist  argument  that  Catholics  could  not  at  the  same 
time  approve  papal  absolutism  in  Europe,  and  be  honestly 
faithful  to  republicanism  in  America.  The  coming  of  Kossuth 
in  185 1  perpetuated  the  discussion,  for  the  Catholic  bishop 
caused  more  comment  by  refusing  to  join  in  the  hero-worship 
of  the  hour.  These  events  occurred  in  the  years  when  the 
nativist  societies  were  growing,  and  the  public  was  not  dis- 
posed to  look  unkindly  upon  the  new  exponents  of  American 
*  Kehoe,  ii,  p.  776. 
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ideas.  Had  the  new  societies  made  any  pretence  at  open  po- 
litical expression,  the  popular  feeling  toward  them  might  pos- 
sibly have  been  diflFerent,  but  nothing  of  the  sort  was  yet 
hinted.  The  O.  U.  A.  was  the  typical  society  of  the  hour,  and 
it  did  not  talk  politics. 

The  gradual  evolution  of  the  new  political  nativism  had 
nevertheless  begun.  Even  while  Bishop  Hughes  was  penning 
his  defense  of  papal  policy,  the  executive  bodies  of  the  O.  U.  A. 
were  throwing  their  influence  in  support  of  the  public  school 
system,  to  which  the  bishop  was  opposed.  It  was  in  the  fall 
of  1850  that  O.  U.  A.  men  applied  the  principles  of  their  Order 
to  politics  by  voting  against  that  repeal  ot  the  school  law 
which  Bishop  Hughes  desired.'  As  yet  they  had  no  political 
machinery  to  direct  their  vote,  but  that,  too,  was  being  planned 
by  busy  brains,  and  within  a  very  few  months  would  take  up 
its  work.  The  year  1850  was  the  one  in  which  the  new  grand 
executive  committee  began  to  feel  its  way  toward  political 
action,  which  would  depend  for  its  success  upon  the  machinery 
of  a  secret  society.  The  fundamental  law  of  the  O.  U.  A.  had 
nothing  in  it  that  would  condemn  common  action  by  the  mem- 
bership in  political  matters,  nor  that  would  prevent  them  from 
using  the  regular  machinery  of  the  Order  for  that  purpose  if 
desired.  The  preamble  of  the  constitution  of  1848  had  a  para- 
graph on  the  relation  of  the  Order  to  politics,  but  it  did  not 
discourage  political  action.     It  was  as  follows :  • 

We  disclaim  all  association  with  party  politics.  We  hold  no  connection  with 
party  men.  But  we  avow  distinctly  oar  purpose  of  doing  whatever  may  seem  t>est 
to  us  for  sustaining  our  national  institutions,  for  upholding  our  national  liberties, 
and  for  freeing  them  wholly  from  ail  foreign  and  deleterious  influences  whatever. 

The  meeting  of  the  first  Grand  Executive  Convention  of  the 
Order,  on  May  17,  1850,  was  the  beginning  of  the  work  of 
organizing  a  new  executive  mechanism.  At  that  session  sev- 
eral of  the  chapters  of  the  Order  were  not  represented,  and  in 
consequence  a  committee  was  appointed  to  see  that  those  chap- 

1  Whitney,  p.  278.  *  O.  U,  A.^  1849,  April  21. 
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ters  should  appoint  executive  committees  in  order  to  be  repre- 
sented in  Convention.  By  the  end  of  the  year,  accordingly, 
every  chapter  of  the  organization  had  its  delegates.  Then 
began  a  rapid  evolution.  On  February  17,  1851,  the  Conven- 
tion adopted  rules  of  procedure  and  a  pass-word  system,  which 
gave  it  secrecy  in  its  workings.  Later  in  the  year  it  took  up 
a  plan  for  organizing  the  voters  of  the  Order,  and  eventually 
completed  its  work,  on  December  16,  185 1,  by  the  adoption  of 
a  code  of  fifteen  rules  which  mapped  out  a  new  and  secret 
system  of  political  work.  Henceforth  the  political  activity  of 
the  O.  U.  A.  was  to  be  managed  by  a  mechanism  which  seemed 
remarkably  well  adapted  to  the  purposes  for  which  it  existed. 
The  new  machine  was  not  completed  in  time  to  be  used  in  the 
fall  campaign  of  185 1.  At  the  November  election  there  was, 
nevertheless,  an  evidence  of  O.  U.  A.  activity.  It  happened 
that  Henry  Storms,  one  of  the  nominees  on  the  Democratic 
state  ticket,  was  a  member  of  the  O.  U.  A.  That  fact  becom- 
ing known  to  the  foreign  element,  he  was  roundly  denounced 
by  them  and  threats  made  of  his  defeat.  As  a  matter  of  mere 
comradeship,  the  United  Americans  rallied  to  his  support  and 
were  able  to  balance  the  eflFect  of  foreign  hostility. " 

Under  the  new  executive  system  ■  all  political  matters  fell 
under  the  control  of  the  Executive  Convention,  composed  of 
delegates  from  the  chapters  and  acting  under  pledge  of  strict 
secrecy.  The  Convention  shared  power  with  a  cabinet, 
namely,  the  grand  executive  committee.  This  cabinet  was 
made  up  of  nine  men,  of  whom  three  retired  annually.  The 
members  owed  their  appointment  to  Chancery,  which  was 
outside  of  the  political  mechanism.  The  committee  was  de- 
pendent on  the  Convention  for  moral  support  in  all  important 
moves,  but  at  the  same  time  its  position  was  such  that  it  could 
usually  wield  some  influence  over  the  larger  body.  This 
power  on  its  part  was  due  to  three  facts :  first,  the  committee 

'  Republic^  185a,  July. 

'  This  description  is  drAwn  from  the  execatire  records. 
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held  sole  control  of  the  executive  fund;  second,  its  tenure  was 
not  controlled  by  the  Convention;  third,  the  members  of  the 
committee  were  also  members  of  the  Convention.  The  com- 
mittee and  Convention  were  checks  upon  each  other.  The 
jurisdiction  of  the  executive  bodies  extended  over  the  whole 
state.  Every  chapter  in  the  state  was  entitled  to  representa- 
tion in  Convention,  although  as  a  matter  of  fact,  very  few 
chapters  outside  of  New  York  city  really  sent  delegates.  For 
matters  that  concerned  only  portions  of  the  Order's  member- 
ship, a  system  of  subordinate  conventions  was  created.  In 
each  county  the  chapters  in  that  county  could  have  executive 
conventions.  The  same  was  true  of  legislative  districts. 
Over  them  all  stood  the  Grand  Executive  Convention  as 
supreme  control.  The  manner  in  which  the  Convention  was 
constituted  favored  its  grasp  at  power.  Had  its  individual 
members  been  merely  delegates  chosen  by  their  chapters  for 
no  other  purpose  than  to  meet  in  Convention,  their  decisions 
might  or  might  not  have  been  accepted  when  reported  back 
to  the  chapters  from  which  the  delegates  came,  but  the  Con- 
vention members  were  more  than  mere  delegates.  The  Con- 
vention was  really  a  mass  meeting  of  the  executive  committees 
of  the  several  chapters.  Each  member  of  it  was  an  officer  in 
his  own  chapter  clothed  with  executive  power  and  discretion. 
A  mandate  of  the  Convention  could  be  carried  out  by  the 
members  of  it  and  did  not  need  to  be  reported  back  to  the 
chapters  for  debate  or  approval.  In  practice  an  eflFort  was 
made  to  keep  political  matters  outside  the  sphere  of  chapter 
action.  The  old  rule  that  no  member  of  the  Order  should  be 
in  any  way  pledged  as  to  his  political  conduct  remained  un- 
altered. A  member  of  the  Order  was  entitled  to  full  inde- 
pendence as  to  his  own  vote.  Over  him  the  executive  com- 
mittee of  his  chapter  had  no  power  beyond  mere  suggestion. 
The  Executive  Convention  therefore  had  this  drawback,  that 
its  members  must  depend  largely  on  their  own  personal  influ- 
ence in  carrying  out  a  political  plan  where  the  votes  of  the 
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Order  were  essential.  The  O.  U.  A.  executive  system  is  an 
interesting  example  of  political  organization.  Unfortunately,  it 
never  had  the  opportunity  for  free  and  full  development.  It 
had  hardly  been  put  in  working  order  when  the  rival  society 
of  the  Know-Nothings,  with  its  much  simpler  mechanism  and 
more  thorough- going  policy,  attracted  political  workers  to  its 
ranks. 

The  political  action  of  the  O.  U.  A.  executive  system  was 
intended  to  be  strictly  on  nativist  lines.  One  of  the  provisions 
in  the  fifteen  rules  of  December  was  to  the  effect  that  the 
chapter  executives  should  not  use  their  influence  or  their 
funds  for  party  purposes,  but  only  for  the  purpose  of  opposing 
foreign  influence  at  the  polls.  Another  rule  ordered  that  exe- 
cutive work  should  be  carried  on  with  secrecy,  and  should  not 
be  in  the  name  of  the  Order.  The  precise  method  of  work 
was  laid  out  in  another  rule  as  follows : 

Rule  Nine :  Whenever  it  shall  be  deemed  necessary  for  the  Order  to  aid  in  the 
choice  of  men  for  public  office  through  the  suffrages  of  the  people,  it  shall  be  the 
duty  of  each  executive  committee  to  call  together  the  members  of  the  Order  in  their 
district  prior  to  the  usual  primary  elections  or  nominations,  and  determine  upon  suita- 
ble candidates  of  each  party  or  either,  as  they  may  determine.  It  will  be  the  duty  of 
the  members  to  assemble  at  the  times  and  places  of  holding  the  primary  meetings 
of  such  party  or  parties,  and  there  use  their  influence  in  obtaining  the  nomination 
of  the  candidates  they  have  selected.  If  the  nominations  are  secured  and  ratified 
our  cause  will  triumph,  whichever  party  may  be  successful.  Should  the  members 
of  the  Order  nominate  or  select  candidates  already  in  the  field,  nominated  by  one 
party  only,  it  will  be  the  duty  of  every  brother  to  sustain  that  selection  independent 
of  any  party  consideration. 

The  formulation  of  Rule  Nine  by  the  Executive  Convention 
was  a  most  significant  step.  It  is  the  first  authentic  land- 
mark in  the  history  of  what  came  to  be  known  a  few  years 
later  as  "  dark-lantern  politics."  Popular  thought  has  laid  the 
responsibility  for  secret  politics  upon  the  Know-Nothing 
Order,  but  all  evidence  now  extant  seems  to  show  that  in  Decem- 
ber, 1 85 1,  when  these  rules  were  adopted  by  the  O.  U.  A.,  the 
so-called  Know-Nothing  Order  was  a  neglectable  quantity.  It 
may  perhaps   have   had  forty  members,  but    it  was   utterly 
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powerless  and  petty.  The  responsibility  of  introducing  secret 
methods  into  New  York  politics  must  rest  upon  the  greater 
society  of  the  United  Americans,  whose  membership  at  this 
time  was  numbered  by  thousands. 

The  new  executive  system  of  the  O.  U.  A.  was  ready  in  time 
for  the  campaign  of  1852.  It  was  presidential  year,  and  the 
work  of  politics  began  with  the  primaries  held  to  select  dele- 
gates to  the  preliminary  conventions.  Oa  May  8th,  the  Exe- 
cutive Convention  took  its  first  formal  step  in  the  actual  use 
of  its  new  system.  Resolutions  in  regard  to  presidential  aspt" 
rants  were  passed  after  much  debate  and  opposition.  The 
resolutions  recommended  the  chapter  executive  committees  to 
use  their  influence  at  the  party  primaries  toward  the  nomina- 
tion of  Millard  Fillmore  by  the  Whigs  and  the  nomination  of 
General  Cass  by  the  Democrats.  Unfortunately,  neither  of 
the  O.  U.  A.  favorites  secured  the  prize,  and  the  Executive 
Convention  refused  to  endorse  either  one  of  tlie  nominees 
actually  chosen  by  the  great  parties.  The  Convention  also 
refused  to  endorse  the  nomination  of  Daniel  Webster  by  the 
Native  American  Convention  held  at  Trenton,  New  Jersey, 
in  July.  The  Convention  seems  not  to  have  attempted  to  in- 
fluence the  selection  of  state  tickets  by  the  great  parties. 

In  regard  to  local  tickets  in  New  York  city,  the  O.  U.  A. 
was  able  to  exercise  more  effective  judgment.  In  relation  to 
these,  there  was  a  loosely  organized  nativist  movement  which 
expressed  itself  partly  through  the  secret  system  of  the  O.  U.  A. 
and  partly  through  an  open  movement  that  based  itself  on  the 
idea  of  city  reform.  The  same  men  were  behind  both  forms 
of  effort.  It  is  at  this  time  that  Thomas  R.  Whitney  comes  to 
the  front  as  a  nativist  politician.  He  was  one  of  those  who 
brought  to  the  work  of  the  secret  society  experience  gained  in 
the  old  movement  of  the  American  Republicans.  During  the 
whole  Know- Nothing  period  he  was  prominent,  but  was  espec- 
ially representative  of  the  O.  U.  A.  and  might  be  called  the 
leading  man  of  that  organization.  Whitney  was  one  of  the  group 
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of  nativists  who  organized  the  City  Reform  League,  in  Septem- 
ber, 1852,  to  take  a  part  in  the  fall  campaign.'  The  League 
•did  not  announce  any  nativist  principles.  On  October  nth, 
the  Executive  Convention  of  the  secret  order  met  to  pass  upon 
the  local  tickets.  It  did  not  adopt  nominees  for  all  the  offices, 
but  picked  out  eleven  names,  mostly  those  of  Whig  candidates.* 
Then,  a  little  later,  the  Reform  League  also  went  through  the 
work  of  nomination  and  supplemented  the  convention  ticket 
by  naming  candidates  for  four  offices  which  the  Convention 
had  passed  over.'  All  this  preparation  for  organizing  the 
O.  U.  A.  vote  did  not  go  on  without  some  hint  of  it  reaching 
the  outer  world.  As  early  as  July  rumors  were  current  of 
action  by  the  Order,  and  later  on  some  of  the  New  York 
papers  stigmatized  the  Reform  League  as  an  offspring  of  na* 
tivism.*  In  general,  however,  the  daily  press  acted  as  if  ignor- 
ant of  the  whole  matter,  and  when  the  votes  were  counted  they 
were  justified  for  their  silence  by  the  weakness  of  the  effort 
which  had  been  made.  The  political  groups  stood  as  fol- 
lows: 

Democratic  Party about  31,250  votes. 

Whig  Party about  23,800  votes. 

City-reform  movement about    1,480  votes. 

Nativist  movement about    1,480  votes. 

Temperance  movement about    1,260  votes. 

Anti-slavery  movement about       140  votes. 

The  importance  of  this  campaign  for  nativism  was  merely 
that  it  had  made  a  beginning.     It  was  yet  a  very  long  way 

'  Post^  1852,  October  5,  p.  2. 

'  Judge  Supreme  Court,  Charles  P.  Kirkland  ;  Judge  Superior  Court,  John  L. 
Mason ;  Sheriff,  John  Orscr ;  Clerk,  George  W.  Riblet ;  Corp.  Counsel,  Ogden 
Hoffinan  ;  Almshouse  GovV,  Washington  Smith  ;  Street  Comra'r,  John  J.  Doane ; 
Coroners:  Robert  Gamble,  Joseph  Hilton,  Charles  Missing,  Bern  L.  Budd. 

■Mayor,  Jacob  A.  Westervelt;  Comptroller,  Azariah  C.  Flagg;  Inspector, 
John  H.  Griscom ;  Repairs  Comm'r,  William  Adams ;  Almshouse  Gov*r,  Wash, 
jngton  Smith. 

*  Republic^  1852,  December. 
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from  holding  a  balance  of  power.  The  Executive  Convention 
had  not  met  a  very  enthusiastic  response  from  the  Order  in  its 
effort  to  organize  a  vote.  Probably  the  vote  cast  for  the 
Convention's  ticket  represented  about  one-fifth  of  the  voting 
strength  of  the  Order.  The  newly-discovered  organization  oi 
Charles  B.  Allen  and  his  friends  fell  into  the  hands  of  members 
of  the  O.  U.  A.  during  the  year  1852  and  was  growing.  Prob- 
ably it  threw  what  little  strength  it  possessed  to  the  aid  of  the 
nativist  ticket  in  this  election  of  1852,  but  there  is  no  record 
of  it.  Before  another  campaign  came  round,  however,  the  little 
organization  had  grown  into  a  force  that  distracted  public  at- 
tention entirely  from  the  executive  work  of  the  United  Amer- 
icans. 


Digitized  by  VjOOQIC 


CHAPTER  IV 

RISB  OF   THE   KNOW-NOTHING  ORDER,  1853-54 

By  the  close  of  1852  the  nativist  secret  societies  were  rep- 
resented in  New  York  city  and  Brooklyn  by  some  sixty  dif- 
ferent bodies.  Under  the  circumstances  a  popular  revival  of 
nativism  in  some  form  was  a  logical  sequence.  It  appeared 
first  in  the  form  of  attacks  upon  the  Catholic  church  early  in 
the  next  year.  The  English  press  supplied  the  stimulus.  The 
story  came  across  the  sea  of  the  Madiai  family  in  Tuscany^ 
said  to  have  been  cruelly  imprisoned  for  reading  the  Protest- 
ant Bible,  and  the  American  public  expressed  its  horror  suita- 
bly in  public  meetings,  not  forgetting  to  say  many  interesting 
and  bitter  things  about  the  Roman  church  at  the  same  time. 
Editorials  and  open  letters  on  the  subject  came  into  print  in 
large  numbers,  and  their  general  tenor  was  that  the  Catholic 
church,  judged  by  its  own  acts,  was  a  foe  to  religious  liberty. 
Another  matter  came  before  the  public  at  the  same  time.  The 
news  dispatches  from  various  American  cities  told  how  the 
Catholic  bishops,  with  a  curious  similarity  of  efTort,  were  attack- 
ing the  American  non-sectarian  school  system.  The  convic- 
tion spread,  and  was  often  expressed,  that  there  was  some  sort 
of  concerted  plan  on  foot  for  the  modification  of  the  public 
school  system  to  suit  the  wishes  of  the  Roman  church.  This 
also  disturbed  a  nervous  public.  While  these  things  were 
being  discussed  there  came  to  New  York  an  Italian  orator, 
Alessandro  Gavazzi.  He  had  been  a  priest  and  teacher  in 
Italy,  and  had  become  revolutionary  under  the  liberalism  of 
Pius  IX.  When  the  revolution  failed  he  fled  to  England  and 
abjured  Catholicism.  His  visit  to  America  was  for  the  pur- 
84  [282 
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pose  of  delivering  addresses,  and  the  time  was  opportune, 
both  for  him  and  for  the  nativist  societies  who  gave  him  wel- 
come. Gavazzi  was. viewed  by  the  public  in  something  the 
same  light  as  the  hero,  Kossuth,  only,  of  course,  the  Italian 
had  played  a  more  humble  part  in  the  drama  of  revolution. 
He  was  considered  to  be  sincere  at  least,  and  his  bitter  denun- 
ciation of  the  Catholic  church,  continued  week  after  week, 
made  a  deep  impression  upon  the  people.  Nativism  expanded 
visibly  under  the  influence  of  his  work.  An  evidence  of  its 
existence  was  the  Ninth  ward  riot  of  July  4th,  in  which  an 
Irish  procession  was  broken  up,  and  its  members  driven  from 
the  streets. 

In  midsummer  nativism  began  to  take  political  form  in 
preparation  for  the  fall  campaign.  The  men  who  began  the 
movement  at  this  time  seem  to  have  acted  wholly  independ- 
ently of  nativist  secret  societies.  Their  plan  was  for  an  open 
organization  opposed  to  foreign  ideas,  but  tolerant  of  foreign- 
ers who  embraced  American  views.  The  first  meeting  was 
held  about  the  first  of  August.*  The  new  movement  was 
launched  under  the  name  of  the  American  Party,  and  with 
a  platform  which  touched  upon  most  of  the  issues  of  the 
day.*  Among  other  things  the  platform  stood  for  a  free  non- 
sectarian  school  system,  restricted  naturalization,  Bible-read- 
ing in  public  schools,  and  non-clerical  control  of  all  property 
held  for  church  uses.  These  ideas  were  sufficient  to  stamp 
the  new  party  as  a  nativist  one.  It  began  to  organize  in  much 
the  same  way  as  the  American  Republicans  had  done  in  1843, 
but  its  experience  was  different.  For  two  or  three  weeks  all 
went  well.  A  provisional  committee  began  the  work  of  or- 
ganizing the  wards.  On  August  17  the  Ninth  ward,  where 
the  recent  riot  had  occurred,  was  organized,'  and  others  also 
shortly  after.     Hardly  had  the  movement  gotten  under  way 

1  Herald^  1853,  August  3,  p.  4,  August  18,  p.  i. 
*  Herald^  1853,  August  18,  p.  i. 
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when  an  element  of  extremists  came  in,  which  would  be  satis- 
fied with  nothing  less  than  general  proscription  of  all  the  for- 
eign-bom.' Their  views  clashed  with  those  of  the  moderate 
men  who  had  fathered  the  new  party.  A  conflict  of  ideas  re- 
sulted, and  the  expansion  of  the  party  ceased  as  disputes 
began.  Early  in  October  the  movement  broke  down.  Some 
of  its  leaders  went  into  the  city- reform  movement  of  the  year. 
Their  party  disappeared. 

The  time  had  now  come  for  the  advent  of  the  secret  Order 
of  the  Star-Spangled  Banner  in  effective  political  work.  This 
society  had  grown  steadily  during  1852  and  the  early  months 
of  1853,  but  without  coming  into  the  notice  of  the  general 
public.  Its  membership  had  been  recruited  until  it  reached 
into  the  thousands.  That  portion  of  the  O.  U.  A.  which  was 
interested  in  politics  joined  the  ranks  of  the  newer  order,  at- 
tracted by  its  more  thorough-going  methods,  and  they  were 
ready  to  use  its  machinery  for  the  campaign  work  of  1853, 
The  methods  which  were  followed  in  the  political  work  of  this 
year  were  the  same  which  had  been  formulated  for  the  execu- 
tive work  of  the  O.  U.  A.,  and  which  had  been  used  in  the 
preceding  campaign.  They  included  a  systematic  effort  to 
control,  first,  the  party  caucuses,  then  the  party  conventions, 
then  the  election  itself.  There  is  no  record  of  the  secret  work 
of  the  Order  of  the  Star-Spangled  Banner  in  this  campaign. 
The  executive  records  of  the  O.  U.  A.  seem  to  indicate  that 
the  organization  of  the  nativist  vote  was  practically  left  to  the 
younger  order.  The  existence  of  some  sort  of  nativist  influ- 
ence began  to  be  known  when  the  Whig  primaries  met  early 
in  October,  for  there  were  tickets  of  nativist  make-up  put  for- 
ward in  several  of  the  ward  caucuses."  Very  little  notice  was 
taken  of  this,  however,  for  ward  politics  often  showed  petty 
phenomena  of  one  sort  or  another,  and  the  break-up  of  the 
abortive  American  Party  was  now  going  on,  indicating  the  fu- 

>  Times,  1853,  August  31,  p.  3. 
•  Tribune,  1853,  October  12,  p.  5. 
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tility  of  political  nativism.  Nativist  influence  attracted  more 
attention  when  the  Whig  senatorial  conventions  met,  for  it  put 
forward  Thomas  R.  Whitney  in  one  district,  and  forced  him 
upon  the  convention  despite  a  bitter  opposition.  Once 
more  the  nativist  influence  came  into  view  at  the  City'Reform 
mass-convention  of  October  31st,  which  had  been  called  to 
ratify  a  Reform  ticket.  The  presence  of  two  Irish  lawyers 
upon  the  proposed  ticket  made  it  objectionable  to  nativists. 
At  the  mass-convention,  accordingly,  the  ticket  was  refused 
ratification,  and  had  to  be  withdrawn.  This  action,  which 
showed  clearly  that  the  nativists  were  well  organized  for  con- 
certed effort,  was  ascribed  by  the  press  to  the  O.  U.  A.*  Thus 
far  the  existence  of  the  Know-Nothing  society  seems  not  to 
have  been  known  to  the  public.  These  outcroppings  of 
nativist  influence  which  the  daily  press  noted  were  really  mere 
hints  of  the  systematic  work  which  was  being  silently  done 
by  the  secret  orders.  It  was  in  the  Whig  Party  that  their  in- 
fluence  was  most  apparent.  All  facts  indicate  that  the  most 
of  the  nativists  at  this  time  were  Whigs.  After  the  conven- 
tions of  the  older  parties  had  been  held  the  Order  of  the  Star- 
Spangled  Banner  selected  its  own  list  of  nominees  from  the 
tickets  made  by  the  conventions.  It  made  for  itself  a  state 
ticket,  judiciary  and  city  tickets,'  together  with  a  few  legisla- 
tive nominations.  The  Executive  Convention  of  the  O.  U.  A. 
made  selections  on  November  2d,  but  its  action  was  far  less 
sweeping.  It  disapproved  one  nominee  on  the  Whig  state 
ticket,  and  endorsed  seven  judicial  and  legislative  candidates, 
but  this  was  all.  So  far  as  the  Convention  went,  it  concurred 
with  the  secret  ticket  of  its  sister  order.  It  is  very  probable 
that  the  harmonious  action  of  the  two  secret  societies  in  this 
and  other  campaigns  of  the  time  was  due  to  the  fact  that 
the  same  men  had  control  of  both  machines. 

'  Jour,  Commerce,  1853,  November  i,  p.  2. 

«  Judge  Supreme  Court,  Charles  P.  Kirkland ;  Justices  Superior  Court,  John 
Duer,  Murray  Hoffman,  Peter  Y.  Cutler;  Judge  Common  Plea?,  George  P.  Nel- 
jon;  District  Attorney,  Chauncey  Shaflfer;  Almshouse  Gov'r,  William  S.  Duke. 
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In  the  campaign  of  1853  the  work  of  the  nativist  politicians 
was  in  great  measure  unsuspected  by  the  general  public. 
Some  hints  of  it  must  necessarily  leak  out,  nevertheless,  and 
those  who  were  interested  in  politics  became  well  aware  that 
organized  nativism  was  in  the  field.  The  work  of  the  nativist 
element  was  most  open  in  the  contest  for  the  place  of  district 
attorney.  Blunt,  the  Whig  incumbent  of  the  office,  was  a 
candidate  for  re-election,  but  nativists  disapproved  of  his  lack 
of  zeal  in  the  cases  arising  out  of  the  Ninth  ward  riot,  and 
they  supported  against  him  a  popular  Democratic  nominee. 
This  hostility  to  Blunt  attracted  notice.  Close  upon  election 
the  information  passed  around  that  the  new  influence  in  local 
politics  was  a  political  secret  society  wholly  distinct  from  the 
O.  U.  A.  This  was  the  first  time  that  the  existence  of  an  un- 
known society  had  been  recognized  by  the  general  public.  As 
to  the  name,  numbers  and  nature  of  the  mysterious  society  no 
one  as  yet  had  information,  but  almost  at  once  a  name  was 
supplied  for  it.  It  began  to  be  called  the  "  Know-Nothing  " 
Order  in  popular  speech,  because,  as  the  daily  press  explained, 
the  members  professed  to  know  nothing  about  it  when  ques- 
tioned. Sometimes,  later  on,  the  authorship  of  the  phrase  was 
ascribed  to  E.  Z.  C.  Judson,  otherwise  **  Ned  Buntline,"  who 
was  a  conspicuous  exponent  of  radical  nativism  at  this  time. 
Whatever  its  origin,  the  name  was  used  by  the  New  York 
Tribune  on  November  loth,  and  this  was  perhaps  its  first  ap- 
pearance in  print.  It  became  common  phrase  as  soon  as  the 
press  adopted  it. 

The  Know-Nothing  state  ticket  of  1853  was  of  little  signifi- 
cance in  the  final  results  of  election,  for  the  success  of  the  Whig 
Party  in  the  state  campaign  was  a  foregone  conclusion  on 
account  of  a  split  in  the  state  Democracy.  The  ticket  was 
only  a  record  of  nativist  strength.  The  personnel  of  the  first 
Know-Nothing  state  ticket  included  six  Whigs  and  four  Dem- 
ocrats selected  from  the  state  tickets  of  the  older  parties.  It 
was  as  follows : 
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Sec'y  of  Sute George  W.  Qinton  of  Erie. 

Comptroller James  W.  Cook  o!  Saratoga. 

Treasurer .  Winslow  C.  Watson  of  Essex. 

Attorney-General Ogden  Hofiinan  of  New  York. 

Engineer John  T.  Clark  of  Oneida« 

Canal  CommisV Cornelius  Gardinier  of  Montgomery. 

Prison  Inspector   ......  Miles  W.  Bennett  of  Onondaga. 

Judge,  C't  of  Appeab  ....  Hiram  Denio  of  Oneida. 

Judge,  a  of  Appeals  ....  George  Wood  of  Kings. 

Clerk,  C't  of  Appeak  ....  Benjamin  F.  Harwood  of  Livingston. 

In  support  of  this  the  secret  orders  cast  a  vote  that  repre- 
sented very  fairly  the  strength  of  their  movement  so  far  as  it 
had  developed.  Their  vote  was  as  yet  confined  mostly  to  the 
counties  of  New  York  and  Kings.  Although  it  made  a  very 
noticeable  difference  in  the  poll  of  the  ticket  locally,  it  yet  was 
lost  in  the  greater  aggregate  of  the  state  canvass  complete. 
The  Whigs  carried  the  state  by  60,000  plurality.  The 
averages  of  parties  for  the  state  at  large  was  as  follows : 

Whig  Party about  161,700  votes. 

Soft  Shell  Democrats about    95,600  votes. 

Hardshell  Democrats about    94,800  votes. 

Free  Democrats about    14,600  votes. 

Nativist  movement  ^ about     2,000  votes. 

In  the  contest  for  city  offices  the  nativist  vote  had  much 
tnore  importance.  The  break  in  the  Democratic  Party  had 
made  the  Whig  organization  the  strongest  element  in  city 
politics,  and  even  on  the  closely  contested  place  of  district 
attorney,  the  nativists  were  unable  to  overcome  Whig  strength, 
but  they  came  fairly  close  to  it.  It  was  said  that  only  the  en- 
dorsement of  Blunt  at  the  last  moment  by  one  of  the  nativist 
societies  saved  him  from  defeat*  The  poll  of  the  local  can- 
vass gave  the  following  averages  :  3 

1  These  igures  underestimate  the  nativist  vote  in  the  state  because  the  nativist 
split.ticket  had  too  small  a  following  in  proportion  to  the  total  state  vote  to  make 
it  accurately  distinctive  in  figuring  averages. 

^Herald,  1854,  June  11,  p.  4.  •  Comm.  Advertiser,  1853,  December  5. 
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Whig  Party      about  16,400  votes. 

Hard-Shell  Democrats about  13,110  votes. 

Soft-Shell  Democrats about  11,330  votes. 

Nativist  movement about   4,220  votes. 

Temperance  movement about      400  votes. 

The  election  showed  that  the  strength  of  political  nativism 
had  trebled  during  the  twelve  months  since  the  campaign  of 
1852.  This  may  be  ascribed  partly  to  the  increase  of  nativist 
sentiment  by  the  popular  discussion  of  the  year,  partly  also  to 
the  preaching  of  the  secret  societies,  and  partly  to  the  con- 
fusion of  the  local  politics  of  New  York  city  consequent  on 
the  split  in  the  Democracy.  The  nature  of  the  new  nativist 
phenomena  was  so  little  understood  that  it  received  very  little 
attention  from  the  local  press.  Some  of  the  papers  referred 
briefly  to  the  existence  of  a  secret  mixed  ticket.  The  Tribune, 
always  unfriendly  to  nativism,  described  the  secret  nomi- 
nations more  fully.  "  This  ticket,"  it  said,  "  is  the  work 
of  the  managers  of  a  secret  organization  growing  out  of  the 
O.  U.  A.,  but  ostensibly  disconnected  therewith.  It  is  in  fact 
a  modified  or  rather  a  disguised  form  of  Native  Americanism 
aiming  to  control  the  elections  of  our  city  for  the  benefit  of  its 
leaders."  *  A  few  days  after  this  the  Tribune  again  touched 
upon  the  new  movement.  "  In  the  present  instance  it  is  per- 
fectly well  understood  that  the  Know-Nothing  organization  is 
but  a  new  dodge  of  protean  nativism.  It  is  essentially  anti- 
foreign,  especially  anti-Irish  and  anti-Catholic."  *  Before  the 
close  of  November,  as  the  result  of  its  share  in  the  campaign, 
the  aims  and  existence  of  the  secret  order  were  well  known, 
although  its  plan  of  organization  was  yet  a  mystery  to  all  out- 
side its  ranks. 

The  secret  society  existed  during  1853  in  dual  form.  One 
branch  was  organized  under  a  supervisory  body  called  the 
State  Wigwam  and  the  other  under  a  like  body  called  the 

»  Tribune,  1853,  November  10,  p.  4. 
•  Tribune,  1853,  November  16,  p.  4. 
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Grand  Council.*  In  each  case  these  supervisory  bodies  were 
probably  identical  with  the  oldest  wigwam  or  council  of  the 
respective  branches.*  The  O.  U.  A.  began  its  expansion  under 
an  arrangement  of  this  kind.  The  date  of  December  7,  1853, 
given  for  the  organization  of  the  Grand  Council  by  one 
authority ,5  possibly  indicates  the  transition  to  a  representative 
body  like  that  which  occurred  in  the  O.  U.  A.  in  1845.  The 
Know-Nothing  society  was  thus  a  divided  body  whose  two 
branches  were  engaged  in  earnest  rivalry,  though  not  neces- 
sarily a  hostile  rivalry.  In  this  dual  form  the  society  began 
very  early  to  find  establishment  in  neighboring  states  where 
nativist  feeling  existed.  There  was  apparently  no  systematic 
attempt  to  extend  the  society  outside  of  New  York,  for  its 
aims  were  primarily  local,  but  in  one  way  or  another  there 
had  been  visitors  from  other  states  admitted  into  the  Order 
and  they  had  duplicated  in  their  own  cities  the  methods  whose 
operations  they  had  seen  in  New  York.*  In  New  Jersey, 
Maryland,  Connecticut,  Massachusetts  and  Ohio,  there  were 
more  or  less  flourishing  offshoots  of  the  society  in  existence 
by  the  fall  of  1853.*  This  expansion  is  said  to  have  brought 
about  an  agreement  between  the  two  separated  branches  in 
regard  to  the  growth  of  the  society  outside  of  New  York. 
Under  the  compact  the  wigwam  organization  was  to  have  the 
sole  right  of  issuing  new  charters  in  the  region  north  and  east 
of  New  York  city,  while  the  council  organization  was  to  have 
the  same  right  over  the  region  to  the  south  and  west*  This 
arrangement,  if  it  were  really  made,  foreshadowed  a  national 
organization  for  the  society,  but  as  yet,  and  for  some  months 
to  come,  there  was  probably  no  real  bond  between  the 
branches  in  the  different  states.  There  was  no  federal  body 
to  wield  power.  Whatever  coherence  there  was  must  have 
rested  solely  on  voluntary  pledges  between  the  scattered 
groups. 

*  See  p.  67.  «  Hrrald^  1854,  December  20,  p.  i. 

»  Whitney,  p.  284.  *  Carroll,  p.  269. 

»  Whitney,  p.  284;  Carroll,  p.  270.  •  Carroll,  p.  269. 


Digitized  by  VjQOQlC 


92  POLITICAL  NATIVISM  [290 

Scarcely  had  the  elections  of  1853  passed  by  when  events 
brought  the  new  secret  organization  to  the  front  in  the  engag- 
ing role  of  champion  of  free  speech.  Its  opportunity  for  this 
came  with  the  breaking  out  of  trouble  over  the  anti-Catholic 
street  preachers.  Gavazzi's  harangues  against  the  church  had 
inspired  less  talented  imitators  in  some  of  those  cities  which 
were  storm-centers  of  nativism.  In  Baltimore  and  Louisville, 
notably,  the  nativist  feeling  had  been  stirred  by  the  incendiary 
harangues  of  street  preachers  during  the  summer  of  1853.  In 
New  York  city  the  custom  of  street  preaching  was  an  old 
one,  but  hitherto  harmless.  Now  the  tendency  to  attack  the 
Roman  church  excited  the  notice  of  the  foreign  element, 
and  the  street  sermons  gave  rise  to  small  conflicts  between 
the  rougher  representatives  of  the  opposing  faiths.  This 
called  the  attention  of  the  police  to  the  street  preachers 
and  plans  were  laid  to  maintain  order.  On  Sunday,  Decem- 
ber nth,  the  police  accordingly  interfered  and  arrested 
a  preacher  named  Daniel  Parsons  who  had  been  talking  on 
successive  Sundays  at  the  shipyards  and  wharves  of  the  east 
side.  This  act  aroused  a  storm.  The  word  passed  around 
that  Parsons'  arrest  had  been  made  to  placate  the  Catholics. 
Very  soon  an  angry  mob  was  surging  round  the  mayor's 
house,  demanding  the  man's  release.  One  of  the  city  judges 
averted  danger  by  freeing  the  prisoner  and  then  the  mob 
dispersed. 

On  Wednesday  following  the  arrest  hand-bills  scattered 
through  the  city  called  the  people  to  a  mass-meeting  for  up- 
holding free  speech.  The  call  was  unsigned,  but  it  was  plainly 
a  nativist  move.  When  evening  came  there  were  thousands 
ot  people  massed  in  the  moonlight  at  City  Hall  Park  to  an- 
swer the  call.  The  meeting  itself  was  carried  through 
smoothly  by  those  in  charge.  The  presiding  officer  was  a 
city  merchant,  James  W.  Barker,  who  had  joined  the  Know- 
Nothings  only  a  few  months  before,*  but  who  was  already 

*  Tribune^  1855,  June  4,  p.  5. 


Digitized  by  VjOOQIC 


291]  J^^SE  OF  THE  KNOW-NOTHING  ORDER  93 

prominent  in  the  secret  organization.  This  was  his  first  pub- 
lic appearance  as  a  nativist  leader^  The  speeches  and  reso- 
lutions of  the  meeting  took  as  their  theme  the  American  right 
of  free  speech,  and  charged  the  city  authorities 'with  violating 
that  right  to  please  the  Roman  church.  The  effect  of  the 
meeting  was  to  excite  both  the  native  and  the  foreign  element^ 
and  for  a  few  days  there  was  a  stirring  that  looked  toward 
strife.  Agam,  as  in  1844,  the  mayor  of  the  city  and  the  Cath- 
olic bishop  issued  their  respective  proclamations  to  avert  the 
danger  of  racial  conflict.  When  Sunday  came  round  again  ^ 
the  whole  city  nervously  awaited  results,  fearing  riot.  Par- 
sons preached  that  day  to  an  audience  of  10,000  persons.  He 
was  somewhat  more  mild  in  speech,  and  no  champion  of 
Catholicism  appeared  to  interrupt,  so  the  throng  melted  away 
peacefully  when  the  talk  was  done.  The  right  of  free  speech 
was  vindicated  and  the  crisis  was  past. 

This  series  of  incidents  nuide  a  dramatic  episode  in  the 
local  history  of  nativism.  In  after  years  there  lived  a  tradi- 
tion that  the  Know-Nothing  Order  had  its  origin  amid  these 
events.  At  the  time  of  its  happening  it  forced  upon  the  com- 
munity a  sudden  realization  that  the  mysterious  Know  Noth- 
ing Order  was  a  strong,  energetic  and  watchful  force.  The 
growth  of  the  nativist  societies  received  a  new  impulse.  New 
nativist  journals  announced  themselves  to  the  public  eye. 
New  speakers  sprang  out  of  obscurity  to  attack  the  Catholic 
church.  On  every  hand  there  were  patent  signs  of  popular 
sympathy.  The  O.  U.  A.  was  the  greatest  of  the  nativist  so- 
cieties, and  the  visible  symbol  of  nativism.  On  February  22,. 
1854,  it  made  a  formal  display  of  its  strength.  An  immense 
procession  of  its  chapters,  interspersed  with  nativist  military 
companies,  wound  through  the  city  streets  with  waving  ban- 
ners and  patriotic  devices.  The  procession  was  designedly  an 
exhibit  of  organized  nativism  for  the  benefit  of  the  foreign  cle- 
ment, and  it  won  prestige  for  the  movement  in  the  eyes  of 
native  and  foreign-born  alike.    All  through  the  earlier  months 
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of  1854,  and  up  to  the  opening  of  the  fall  campaign,  the  ideas 
of  nativism  persistently  forced  themselves  to  the  front  in  the 
life  of  the  city.  The  unpopularity  of  the  Irish  people  grew 
more  intense  under  the  stimulus  of  the  warfare  which  was 
being  made  upon  them.  The  leaders  of  nativism  did  not 
countenance  anything  that  leaned  toward  violence,  but  the 
younger  and  the  rougher  elements  of  the  community  rather 
welcomed  a  pretext  for  disturbance  and  conflict.  Frequent 
petty  collisions  were  reported  by  the  daily  press  during  the 
winter  and  spring  months,  and  these  grew  in  violence  until,  by 
June,  they  were  seriously  called  riots.  The^  street  preachers 
were  in  part  responsible  for  the  disturbances. 

Amid  these  scenes  a  new  nativist  secret  society  came  to 
light,  which  was  in  time  to  become  a  factor  in  the  political 
nativism  of  the  city.  At  its  inception,  however,  it  was 
rather  social  than  political.  Some  time  during  the  spring 
of  1854  a  young  man  named  William  W.  Patten  con- 
ceived the  idea  of  founding  a  nativist  secret  society  for 
the  younger  men  who  were  ineligible  to  the  Know-Noth- 
ing organization.  He  drew  up  a  ritual  with  the  aid  of  an 
anti-masonic  book,  and  called  his  new  society  the  Order  of 
Free  and  Accepted  Americans.*  Around  Patten  there  was 
quickly  gathered  a  large  company  of  the  younger  men.  They 
did  not  use  the  real  name  of  their  order,  but  usually  called  it 
the  Order  of  the  American  Star,  from  its  emblem,  a  five- 
pointed  star  bearing  in  its  center  the  figure  67.  Initiates 
knew  that  this  number  referred  to  the  age  of  Washington  at 
his  death.  Sometimes  the  members  were  called  the  "  United 
Brethren,"  but  more  often  they  were  known  as  the  "  Wide- 
Awakes,"  from  their  rallying-cry.  It  was  this  society  whose 
members   were  at   the  front   in  the  street  disturbances   and 

^  The  beginnings  of  this  8t)ciety  were  described  in  a  pamphlet  of  1855,  smd  the 
ritual  was  given  in  full.  Original  copj  in  Gildenleeye  Coll.  Reprint  in  Tribune, 
1855,  September  5,  p.  7.  See  also  a  distorted  reference  in  Tribune,  1855,  ^^T 
39.  >  5- 
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which  gave  to  a  certain  style  of  hat  the  name  of  the  **  wide- 
awake," because  favored  by  the  members.  By  the  middle  of 
June  the  white  felt  "  wide-awake"  hats  were  everywhere 
deemed  the  insignia  of  nativism/  and  exposed  the  wearers  to 
attack  from  Irishmen  at  very  short  notice. 

The  Irish-Catholic  population  thoroughly  realized  by  this 
time  the  extent  of  the  antipathy  which  was  directed  against 
them.  With  the  masses  it  aroused  only  a  blind  anger,  but 
some  of  the  better-educated  leaders  of  the  group  acknowledged 
that  the  nativist  feeling  was  not  without  basis,  and  counseled 
their  fellow-countrymen  to  change  their  habits.  An  open  let- 
ter from  Editor  Lynch  of  the  IrisJuAmerican  is  an  example  of 
these  utterances,  and  it  gives  also  the  following  interesting 
summary  of  the  complaints  against  the  Irish  -  Catholic 
clement : ' 

*<  Fellow  countrymen  and  friends :  I  desire  to  point  your  special  and  emphatic 
attention  to  the  approaching  elections.  Yon  have  at  present  opposed  to  you  a 
bitter,  inimical  and  powerful  secret  society  called  the  Know-Nothings ;  opposed 
to  you,  to  us  Irishmen  particularly,  on  the  grounds  that  we  are  impudent  and  vora- 
cious cormorants  of  petty  places  under  government ;  that  we  are  ignorant,  turbu- 
lent and  brutal ;  that  we  are  led  by  the  nose  and  entirely  controlled  by  our  clergy ; 
that  we  are  willing  subjects  of  a  foreign  prince,  the  Pope ;  that  we  are  only  lip- 
republicans  ;  that  we  are  not  worthy  of  the  franchise ;  that  by  the  largeness  of  our 
vote  and  the  clannishness  of  our  habits  and  dispositions  we  rule  or  aspire  to  rule  in 
America ;  that  we  are  drunkards  and  criminals ;  that  we  fill  the  workhouses  and 
prisons  ;  that  we  heap  up  taxes  on  industrious  and  sober  and  thrifty  citizens ;  and 
that  for  these  and  other  reasons  we  should  be  deposed  from  our  citizenship,  and  in 
fiict  rooted  out  of  this  American  nation  as  a  body  by  every  fair  and  foul  means : 
And  I  can  tell  you  that  outside  the  secret  organization  of  the  Know-Nothings,  out- 
side and  beyond  its  influence  and  power,  an  anti  Irish  and  anti-Catholic  sentiment 
prevails,"  etc.,  etc. 

There  was,  in  fact,  a  general  assault  all  along  the  line  upon 
the  objectionable  people  during  1854.  Not  only  were  the 
secret  societies,  the  Protestant  clergy  and  the  preachers  of  the 
streets  attacking  the  foreign  presence,  but  the  attacks  were 

1  Timesy  1854,  June  12,  p.  4. 
'  Times^  1854,  August  30,  p.  2. 
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finding  their  way  into  print  in  all  forms.  There  were  a  half- 
dozen  periodicals  devoted  specially  to  nativism,  and  these  were 
reinforced  by  printed  pamphlets  and  nativist  books.  Popular 
fiction  grew  up  to  meet  the  new  demand,  and  cheap  novel- 
writers  found  new  materials  in  the  woes  of  captive  nuns  and 
the  wiles  of  Jesuit  brothers.  The  nativist  sentiment  entered 
into  the  homes  and  daily  thoughts  of  the  people  as  never 
before.  The  title  of  Know- Nothing  took  on  a  broad  meaning 
under  these  conditions  that  made  it  practically  synonymous 
with  nativist  without  reference  to  membership  in  the  mysterious 
society  from  whence  the  name  came. 

Public  curiosity  was  all  agog  over  the  unknown  organiza- 
tion of  the  Know-Nothings.  Wild  stories  flew  about,  telling 
of  thousands  of  armed  men  secretly  banded  for  unknown  pur- 
poses."  Neither  the  Irish  leaders  nor  the  local  politicians 
liked  the  new  movement,  for  both  were  apprehensive  of  its 
effects  upon  their  plans.  These  two  classes  earnestly  watched 
for  real  knowledge  of  the  secret  society.  In  January  of 
1854  a  Catholic  paper  succeeded  in  getting  and  printing  the 
constitution  of  the  Guard  of  Liberty,  an  organization  which 
was  supposed  for  a  time  to  be  the  unknown  Know-Nothing 
Order.*  Soon,  however,  it  was  learned  that  the  Guard  was 
only  a  nativist  military  society  of  some  300  members,  which 
had  a  secret  ritual.3  It  was  not  the  much-sought  order  after 
all.  The  first  real  inklings  of  the  nature  of  the  Know- Noth- 
ing secret  system  came  to  the  New  York  newspapers  from 
New  Orleans  and  Philadelphia  papers,  in  which  cities  the  secret 
order  was  also  an  object  of  curiosity.  Certain  papers  in  those 
cities  learned  the  requirements  for  admission  to  the  society,  the 
number  of  its  degrees  and  certain  of  its  secret  signs  and 
words.  These  revelations  were  copied  in  March,  1854,  by 
the  New  York  Tribune^  whose  editor  was  always  ready  to  at- 
tack  nativism.^     These    uncorroborated   accounts   were    not 

1  Times ^  1 85 3.  December  23,  p.  8.  ^Herald,  1854,  January  30,  p.  2. 

*  Herald,  1854,  February  23,  p.  1.  *  Tribune,  1854,  March  25,  p.  6. 
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enough,  however,  and  the  public  was  still  waiting  when  a  curi- 
ous case  in  the  local  courts  promised  light  upon  the  inmost 
secrets  of  the  unknown  company.  One  John  E.  Elliott  swore 
out  a  warrant  against  three  respectable  citizens  charging  then* 
with  burglary.  The  actual  facts  were  that  Elliott  was  grand^ 
secretary  of  that  branch  of  the  Know-Nothings  which  ad- 
hered to  the  founder,  Charles  B.  Allen,  and  as  such  he  had 
custody  of  the  secret  ritual.  Suspecting  him  of  an  attempt  to 
sell  the  ritual  a  committee  of  three,  one  of  whom  was  Allen, 
broke  into  his  office  and  carried  away  the  trunk  containing  the 
official  papers.^  These  three  were  the  men  whom  Elliott  ac- 
cused of  burglary.  Of  all  this  the  public  knew  nothing  ex- 
cept that  Elliott  was  an  officer  of  the  unknown  order  and 
might  make  interesting  revelations.  The  interest  in  the  bur- 
glary case  was  intense,  but  the  case  balked  curiosity  com- 
pletely. At  the  second  session  Elliott  foiled  to  appear,  and 
the  charges  were  quietly  dismissed. 

Hidden  behind  its  silence  through  all  these  months  of  ques- 
tioning the  Know- Nothing  Order  was  ever  growing.  By  May 
1,  1854,  there  existed  in  New  York  state  fifty-four  scattered 
bodies,*  most  of  which  were  located  in  New  York  city  or  in  the 
counties  lying  adjacent,  where  nativist  sentiment  had  been  fost- 
ered by  the  O.  U.  A.  and  other  nativist  societies.  The  spring 
elections  of  1854  gave  opportunity  for  the  rural  bodies  to  use 
their  power,  but  npwhere  does  their  presence  seem  to  have  at- 
tracted notice  except  in  New  York  and  Westchester  counties. 
It  was  at  this  time  that  the  leaders  of  the  secret  order  in  New 
York  united  on  a  plan  to  weld  together  its  scattered  forces  into  a 
national  secret  political  federation.  Outside  of  New  York  state 
there  were  branches  of  the  society  located  in  twelve  different 
commonwealths.  Calls  were  issued  for  a  convention  of  New 
York  bodies  to  meet  in  May,  and  for  a  general  convention  to 

1  Tim€s,  1854,  May  18,  p.  8 ;  May  19,  p.  5  ;  May  20,  pp.  5,  8;  Trthine,  1855. 
May  20,  p.  5. 

*  Timfs,  1855,  ^^ch  8,  p.  8,  March  16,  p.  3;   May  22,  p.  2. 
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meet  at  the  same  time.  The  plan  to  put  aside  old  differences 
was  successful.  On  May  nth  the  delegates  of  the  state  com- 
pleted the  work  for  which  they  had  been  called.*  By  their 
action  the  wigwam  branch  and  the  council  branch  were  united 
under  a  single  state  body  called  the  Grand  Council  of  the 
State  of  New  York.  Only  one  body,  the  Seventeenth  ward 
council,  with  300  members,  refused  to  acquiesce.*  The  officers 
of  the  new  Grand  Council  were  all  residents  of  New  York  city: 
James  W.  Barker,  president ;  Joseph  E.  Ebling,  vice-president ; 
Joseph  S.  Taylor,  treasurer,  and  Henry  Farrington,  secretary .^ 
The  jurisdiction  of  the  body  covered  the  state.  On  May  14th 
the  general  convention  met,  with  delegates  present  from  New 
York,  New  Jersey,  Pennsylvania,  Massachusetts,  Maryland, 
Virginia,  District  of  Columbia  and  Ohio.^  It  adjourned  after 
making  arrangements  for  a  fuller  gathering  later.  On  June 
14th  another  general  convention  was  held  by  delegates  from 
thirteen  states,  who  gathered  at  New  York  city  and  organized 
themselves  as  a  Grand  Council  of  the  United  States.  Of  this 
body,  too,  James  W.  Barker  was  chosen  president.*  On  June 
17th  the  delegates  completed  the  organization  of  the  Order  by 
adopting  a  constitution  and  a  new  ritual.^  Under  their  hands 
the  national  Grand  Council  became  a  permanent  body,  hold- 
ing jurisdiction  wherever  the  Order  spread  and  making  unified 
action  by  the  whole  Order  a  possibility. 

In  New  York  state  the  re-organization  was  not  intended  to 
bring  with  it  any  alteration  in  the  methods  of  the  past.  All 
the  ultra-secret  characteristics  of  the  society  were  retained  and 
the  old  idea  of  limited  political  action  was  kept.  The  follow- 
ing resolutions  were  passed  by  the  Grand  Council  of  New 
York  on  June  8th  in  regular  session  :  f 

*  Times^  1855,  March  8,  p.  8.     Also  inaccurate  account  in  Herald^  1856,  June 
3,  p.  10. 

«  Herald^  1854,  December  20,  p.  I.  »  Times^  1854,  October  26,*  p.  5. 

♦Carroll,  p.  270.  ^  Ibid,  *  Herald^  1854,  September  25,  p.  2. 

*  Times,  1854,  October  23,  p.  i  ;  Herald,  1854,  Norember  4,  p.  i. 
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Resolved^  That  the  principles  of  onr  Order,  as  laid  down  in  onr  obligations  and 
private  work,  forbid  that  we  should  appear  before  the  public  in  any  respect  as  a 
distinct  body  or  known  organization,  and  that,  therefore,  it  is  the  duty  of  each 
member  of  the  Order  to  set  his  face  against  and  to  strongly  oppose  all  and  every 
eflTort  to  bring  the  members  of  this  Order  before  the  public  as  a  distinct  political 
body. 

Resolved^  That  the  proper  constitutional  and  political  theater  of  action  of  this 
Order  as  a  body  is  only  inside  of  onr  respective  council  rooms,  and  while  our  con- 
stitution and  private  work  remain  as  they  now  are,  it  is  the  duty  of  this  Council 
and  each  subordinate  council  to  oppose  all  efforts  to  draw  us  as  a  body  from  our 
proper  sphere,  and  thus  to  tempt  us  to  commit  a  radical  and  vital  wrong  to  the 
grand  principles  of  secrecy  upon  which  the  whole  superstructure  of  this  organiza. 
tion  is  based. 

The  essential  change  which  the  Order  underwent  at  this 
time  was  in  the  form  of  executive  management.  A  number 
of  executive  powers  were  vested  in  the  presidents  of  councils 
and  in  the  president  of  the  Grand  Council.  Under  one  of 
these  powers  Grand  President  Barker  at  once  appointed  depu- 
ties  for  counties  and  began  to  build  up  a  systematic  expansion 
of  the  society.'  In  New  York  city  there  was  also  organized 
a  general  executive  committee  with  oversight  over  the  affairs 
of  the  Order  in  the  city.*  Under  this  system  the  grand  presi- 
dent of  the  Order  was  a  strong  executive,  and  Barker  became 
the  soul  of  the  nativist  movement.  Under  the  stimulus  of  his 
executive  genius  the  Order  rapidly  spread  over  the  state.  Be- 
tween the  dates  of  May  ist  and  June  ist,  according  to  one 
authority,  the  number  of  councils  increased  from  54  to  91, 
and  this  increase,  due  largely  to  political  causes,  went  on  by 
leaps  and  bounds  in  the  weeks  following.^  The  Know-Noth- 
ing  Order  now  became  a  body  whose  influence  extended  all 
through  the  state,  and  its  leaders  began  to  plan  for  higher 
flights  of  power  than  nativism  had  ever  before  been  able  to 
essay.  At  the  same  time  the  city  of  New  York  remained  for 
a  time  the  center  and  citadel  of  the  secret  order,  where  its  in- 
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terests  mainly  lay.  The  maintenance  of  nativist  sentiment 
there  was  a  vital  necessity  to  the  cause  of  organized  nativism. 
Leaving  the  thread  of  narrative  for  a  time,  it  is  well  to  see 
what  manner  of  society  this  was  which  sprang  so  suddenly 
out  of  vacancy  and  stirred  so  deeply  the  popular  thought. 
The  organization  which  was  created  by  the  Know  Nothing 
constitution  of  1854  was  a  political  machine  which  borrowed 
some  features  from  the  O.  U.  A.,  but  which  was  far  more  cen- 
tralized than  the  latter.  The  proper  name  of  the  society  was 
that  of  The  Supreme  Order  of  the  Star-Spangled  Banner.*  It 
was  a  secret,  oath-bound  brotherhood,  whose  aims  were 
wholly  political.  It  had  no  benefit  system  or  social  side  in  its 
scheme  of  effort.  Only  those  could  join  who  were  Americans 
born,  and  who  were  unconnected,  either  personally  or  by  fam- 
ily ties,  with  the  Catholic  system."  Its  membership  was  a 
graded  one  of  three  ranks.  The  lowest  rank  included  all 
members  of  the  Order.3  Admission  thereto  was  gained  by 
taking  the  obligation  of  the  first  degree.  Next  above  in  rank 
were  those  members  who  were  deemed  competent  to  hold 
office  in  the  Order.3  Admission  was  gained  by  taking  the 
obligation  of  the  second  degree.  No  one  could  hold 
office  in  the  Order  until  admitted  to  this  degree.  Still  higher 
in  rank  stood  those  members  of  the  Order  who  were  deemed 
competent  to  hold  public  office  in  the  community .3  Admission 
to  this  class  was  won. by  taking  the  obligation  of  the  third  de- 
gree. Apparently,  no  member  of  the  Order  could  be  en- 
dorsed for  public  office  unless  he  had  been  admitted  to  the 
third  degree.  The  obligation  in  any  one  of  these  three  ranks 
was  conferred  upon  such  persons  as  might  be  proposed  by  a 
brother  of  that  degree  and  found  acceptable  by  a  ballot  of  the 
members  who  already  held  the  degree.* 
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The  general  membership  of  the  Order  was  organized  on  the 
lodge  system.  Each  separate  group  was  called  a  council,  and 
the  councils  in  each  state  were  federated  under  a  supervisory 
body  called  a  grand  council.  Over  and  above  the  grand 
councils  stood  the  Grand  Council  of  the  United  States,  usually 
called  the  National  Council.  Each  subordinate  council  in- 
cluded such  members  of  the  Order  as  resided  in  some  specific 
political  area.  Bach  council  was  designated  by  a  number,  and 
existed  by  virtue  of  a  charter  granted  under  the  authority  of 
the  Grand  Council.  It  elected  its  own  officers  and  enacted 
its  own  by-laws,  subject  always  to  the  written  constitutions  of 
the  Grand  Council  and  the  National  Council.  At  ordinary 
sessions  all  members  of  the  council  sat  together  as  a  first- 
degree  council.  Such  members  as  held  the  second  degree 
might  hold  separate  session  for  special  business  as  a  second- 
degree  council.'  Such  sessions,  in  practice,  were  usually  held 
after  the  adjournment  of  the  first-degree  body.*  Probably 
there  was  also  a  third-degree  council  session.^  The  officers  of 
a  council  bore  the  ordinary  titles  of  president,  vice-president, 
and  so  on.  The  president  was  the  executive  head  of  the  body, 
and  not  merely  a  presiding  officer.  He  had  the  custody  of 
the  charter,^  and  of  the  written  ritual,  and  also  had  general 
oversight  of  political  work  in  the  district  over  which  the  coun- 
cil held  authority. 

The  Grand  Council  was  a  representative  body  composed  of 
three  delegates  from  each  council  in  the  state.  The  term  of 
office  of  each  delegate  was  three  years,  and  one  new  one  was 
elected  annually  in  each  council.^  In  this  respect  the  Grand 
Council  was  copied  after  the  Chancery  of  the  O.  U.  A.  The 
Grand  Council  existed  by  virtue  of  a  constitution  which  had 
been  approved  by  vote  in  the  subordinate  councils,  and  which 
could  be  altered  only  after  a  referendum  to  the  councils.     Its 
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meetings  were  quarterly,  with  special  sessions  when  required. 
In  New  York  state  the  annual  session,  at  which  officers  were 
elected,  took  place  in  February'.  The  Grand  Council  elected 
its  own  officers  and  enacted  legislation,  subject  always  to  its 
own  constitution  and  that  of  the  National  Council.  It  en- 
forced discipline,  interpreted  the  laws,  decided  disputes.  In 
general  it  directed  and  co-ordinated  the  work  of  the  Order 
within  the  state.  Its  officers  bore  the  same  titles  as  those  of 
subordinate  councils.  The  president,  who  was  properly 
styled  grand-president,  was  presiding  officer  of  the  Grand 
Council  and  executive  head  of  the  Order.  It  was  his  duty  to 
carry  out  the  orders  of  the  Grand  Council,  and  to  exercise 
general  oversight  over  the  state.  The  work  of  expansion 
came  under  his  eye.  In  his  hands  lay  the  selection  of  district 
deputies,  of  whom  one  was  appointed  in  each  county.'  The 
president  also  assumed  to  appoint  traveling  deputies.  These 
deputies  were,  as  their  name  implies,  holders  of  power  vested 
in  the  president,  and  delegated  to  them  by  him.  Their  special 
duty,  in  practice,  was  to  recruit  the  Order  by  calling  new 
councils  into  existence,  and  to  maintain  enthusiasm  in  those 
already  established.  They  were  personal  representatives  of 
the  president,  and  through  them  the  latter  kept  in  touch  with 
the  remote  sections. 

The  Grand  Council  of  the  United  States,  or  National  Coun- 
cil, existed  by  virtue  of  a  written  constitution  adopted  by  gen- 
eral convention,  and  was  the  highest  body  in  the  Know- 
Nothing  system.  It  was  a  representative  body  composed  of 
delegates  from  each  state  where  the  Order  was  existent.  It 
legislated  on  matters  connected  with  the  secret  ritual  and  also 
discussed  matters  in  which  the  interest  of  the  Order  touched 
national  politics.  It  could  propose  amendments  to  its  own 
constitution,  but  they  must  be  ratified  by  the  various  grand 
councils  before  they  could  become  effective. 

In  its  methods  of  council  procedure  the  Know-Nothing 
>  Times ^  1855,  May  22,  p.  2. 
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society  followed  the  usual  ways  of  secret  societies.  The  ex- 
perience of  those  societies  had  evolved  certain  features  as 
necessary  to  preserve  secrecy  in  work.  These  features  in- 
cluded the  use  of  grips,  pass- words,  signs,  phrases  of  recog- 
nition, signals  of  distress,  test  formulae  and  rallying  cries.  All 
these  naturally  found  a  place  in  the  Know- Nothing  system. 
The  experience  of  other  societies  had  also  evolved  certain 
ceremonial  forms.  There  were  special  formalities  for  opening 
and  closing  the  session  of  a  secret  body,  for  entering  or  retiring 
from  the  meeting,  for  initiating  new  members  and  for  installing 
officers.  These,  too,  found  a  place  in  the  system  of  the  Know- 
Nothings.  Besides  these  features  there  were  some  practices 
which  were  peculiar  to  the  Know- Nothing  society  alone,  as  a 
result  of  its  ultra-secret  character.  In  other  secret  organiza- 
tions the  members  were  not  supposed  to  conceal  their  con- 
nection, but  the  Know-Nothing  system  endeavored  to  aid 
its  members  in  doing  so.  To  this  end  the  time  and  place  of 
council  sessions  were  not  divulged,  nor  were  public  notices 
issued  calling  the  members  together.  The  custom  was  to 
scatter  about  small  pieces  of  blank  paper  cut  in  shapes  pre- 
viously agreed  upon,  as  a  signal  that  a  meeting  was  at  hand.' 
To  the  same  end  the  name  of  the  secret  order  was  not  divulged 
to  the  initiate  of  the  first  degree.  Even  though  public  rumor 
did  pass  around  the  real  name  of  the  society,  the  first-degree 
member  could  truthfully  claim  to  "  know  nothing  "  of  any 
order  of  that  name. 

In  its  political  work  the  Know-Nothing  system  was  based 
on  the  idea  that  political  policy  should  be  decided  in  an 
orderly  way  by  the  general  voice,  but  enforced  by  the  un- 
hampered act  of  single  executives.  This  idea,  as  applied  to 
local  politics,  was  well  carried  out.  The  Know-Nothing  coun- 
cil in  its  best  days  was,  in  point  of  fairness  and  decency,  a 
vast  improvement  over  the  average  party  caucus  of  the  time. 
Every  voter  in  the  council  had  free  expression,  and  the  ulti- 
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mate  decision  was  executed  by  proper  officers  with  energy  and 
system.  The  idea  was  not  so  well  wrought  out,  however,  in 
the  hastily  evolved  machinery  of  the  state  campaign  of  1854, 
The  Know-Nothing  system  on  this  side  was  weaker  than  that 
used  by  the  regular  parties  of  the  day.  At  the  basis  of  the 
political  system  of  the  Order  was  the  council,  which  was  in- 
tended to  control  some  small  political  area.  In  New  York 
city  there  was  one  council  for  each  ward.  In  smaller  cities 
a  single  council  might  cover  several  wards.  In  rural  towns  a 
council  might  cover  as  many  election  districts  as  expediency 
suggested.  Such  matters  as  concerned  only  the  voters  in  the 
small  area  thus  covered  would  be  brought  up  in  first-degree 
council,  debated  and  decided  by  vote  of  those  present.  Where 
there  were  several  councils  in  one  city,  there  was  usually  a 
general  executive  committee,  chosen  annually  and  composed 
of  delegates  from  each  council.  Local  matters  pertaining  to 
the  whole  city  would  be  in  this  case  debated  and  decided  pro- 
visionally in  general  committee  and  then  referred  back  to  the 
various  councils  for  approval  or  disapproval.  In  New  York 
city  the  general  committee  was  composed  of  sixty-six  members, 
being  three  from  each  ward  council.'  For  counties  and  legis- 
lative districts  a  convention  system  was  devised.  For  the 
handling  of  political  matters  for  the  state  at  large  the  Order 
had  no  adequate  system.  The  Grand  Council  took  upon  itself 
the  function  of  a  convention,  but  the  three-year  tenure  of  its 
members  and  the  lack  of  any  complete  or  proportionate  repre- 
sentation made  its  acts,  very  properly,  open  to  bitter  criticism. 
The  execution  of  such  decisions  as  were  formulated  by  the 
councils  or  the  representative  bodies  of  the  Order  was  entrusted 
to  specially  chosen  officials.  In  New  York  city  these  officials 
formed  an  executive  hierarchy  acting  under  an  order  issued  by 
the  general  executive  committee  on  July  17,  1854.*  Under  this 
order  the  Know-Nothing  voters  in  each  ward  were  subdivided 
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by  election  districts,  and  these  groups  again  subdivided  into 
groups  of  ten.  Over  the  whole  ward  stood  the  president  of 
the  ward  council  as  executive  officer,  with  the  corresponding 
secretary  of  the  council  as  his  executive  assistant  Over  each 
election  district  was  a  "  superintendent,"  appointed  by  and  re- 
sponsible to  the  president,  who  could  remove  him  at  will. 
Over  each  group  of  ten  voters  was  an  "  assistant,"  appointed 
by  and  responsible  to  the  '*  superintendent "  of  the  district. 
Through  these  officers  a  registry  of  voters  was  formed  and 
kept  by  the  corresponding  secretary,  and  by  them  the  Know- 
Nothing  voters  were  marshaled  to  caucus  or  election.  In 
the  rural  districts  the  supervision  of  voters  was  probably  less 
complete,  but  data  are  lacking. 

In  the  management  of  the  voters  the  officials  of  the  Order 
seem  to  have  depended  chiefly  on  the  influence  of  the  pledge 
which  members  of  the  Order  had  taken.  Great  care  was 
taken,  also,  to  keep  before  the  members,  by  means  of  literature 
and  nativist  speeches,  the  ideas  for  which  the  Order  was  sup- 
posed to  stand  and  for  whose  success  the  members'  votes  were 
demanded.  No  formal  platform  was  put  forth,  but  a  formal 
address  was  issued  having  something  of  the  same  character. 
The  pledge  taken  by  the  members  of  the  first  degree  was  prob- 
ably somewhat  indefinite  as  to  the  use  of  the  franchise.  The 
pledge  of  the  second  degree  contained  an  assent  to  the  prom- 
ise "  that  you  will  vote  in  all  political  matters  and  for  all  polit- 
ical offices  for  second-degree  members  of  the  Order,  providing 
it  shall  be  necessary  for  the  American  interest." '  This  left 
to  the  taker  a  certain  latitude  of  judgment,  which  the  Grand 
Council  of  October,  1854,  tried  to  narrow  by  a  declaration 
that  the  pledge  meant  to  require  the  support  of  all  Know- 
Nothing  nominees.*  This  action  by  the  Grand  Council  was 
the  beginning  of  a  system  of  party  discipline.  After  this  in- 
terpretation it  was  possible  to  expel  any  bolter  from  the  Order 
on  the  ground  that  he  had  violated  his  obligation.     In  No- 
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vember,  1854,  the  Grand  Council  elaborated  the  discipline  by 
creating  "the  test."  This  feature  consisted  in  calling  up  any 
member  of  a  council  or  of  the  Grand  Council  in  a  regular  ses- 
sion and  requiring  of  him  a  statement  as  to  how  he  had  cast 
his  vote  at  some  particular  election.*  Expulsion  might  follow 
an  admission  of  disloyalty  to  the  regular  ticket 

This  description  of  the  secret  machinery  of  the  Know- Noth- 
ings applies  to  the  Order  as  it  existed  during  the  fall  and  win- 
ter of  1854,  when  it  first  began  to  pose  as  a  political  state 
organization.  The  same  description  will  not  fit  the  Order  ac- 
curately at  any  other  time  of  its  career,  for  its  machinery  was 
continually  in  evolution.  The  exigencies  of  political  struggle 
were  continually  bringing  out  points  in  the  secret  machinery 
where  it  was  hampered  in  its  political  efforts.  The  tendency, 
therefore,  was  always  in  the  direction  of  assimilating  its  struc- 
ture to  that  of  the  regular  political  parties  of  the  day.  The 
secret  system  in  its  most  typical  form  was  that  here  given. 
As  a  machine  it  was  far  better  adapted  to  local  than  to  state 
political  work.  Its  purpose  was  to  secure  unity  and  vigor  in 
the  control  of  votes,  and  under  shrewd  management  it  had  tre 
mendous  capabilities  in  this  direction.  It  was  weak,  however, 
as  a  state  society,  because  it  had  no  equitable  method  of  de- 
ciding matters  of  state  politics.  The  Grand  Council  was  not 
properly  constituted  for  nominating  tickets.  Probably  the 
greatest  source  of  danger  in  the  whole  system  was  the  power 
that  fell  to  the  grand-president.  His  appointment  of  district 
deputies  enabled  him  during  the  period  of  expansion  to  man- 
ipulate the  county  delegations  and  exercise  undue  influence 
over  the  Grand  Council.  The  degree  system  of  the  Order 
does  not  seem  to  have  been  a  danger,  although  it  would  seem 
naturally  to  foster  cliques.  There  certainly  were  cliques  in 
the  Order,  but  their  existence  seems  to  have  depended  on  per- 
sonal influence  and  never  on  the  artificial  distinction  of  a  de- 
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gree.  In  this  machine,  too,  the  rights  of  the  individual  were 
safeguarded,  and  this  is  strongly  in  its  &vor.  The  individual 
voter  in  the  secret  order  had  probably  more  real  influence 
upon  politics  than  the  average  individual  in  the  parties  outside 
the  Order. 
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THE  STATE  CAMPAIGN  OF    1 854 

The  entry  of  nativism  into  the  field  of  state  politics  in  New 
York  was  at  a  time  when  the  old  parties  were  disintegrating. 
Its  phenomenal  success  in  winning  voters  to  its  service  was 
due  to  the  weakness  of  those  older  party  systems  which  nativ- 
ism tried  to  displace.  Its  history  as  a  factor  in  state  aiiairs  is 
for  a  time  inextricably  mingled  with  that  of  the  factional  di- 
visions in  the  older  parties.  When  the  year  1854  opened, 
nativism  had  no  place  in  state  politics.  The  field  was  occu- 
pied almost  exclusively  by  the  two  great  national  parties,  al- 
ready, however,  weakened  and  divided  by  the  rivalries  among 
their  leaders.  For  the  time  there  were  no  great  issues  insist- 
ently pressing  for  notice  and  holding  together  the  uncon- 
genial elements  in  either  party.  The  unity  of  party  manage- 
ment was  already  broken  when  leaders  in  the  same  party 
stood  at  open  enmity.  The  voting  strength  of  each  side,  it 
was  true,  showed  no  great  change  as  yet,  but  in  the  absence 
of  any  unifying  principles  the  voters  were  attached  to  their 
respective  parties  only  by  the  weak  tie  of  fealty  to  names  and 
traditions.  On  the  Democratic  side  a  faction  fight  had  dis- 
rupted the  party  in  1853.  Two  separate  divisions,  called  in 
popular  phrase  Hard-Shells  and  Soft-Shells,  now  duplicated 
the  party  organization  and  maintained  their  respective  claims 
to  the  party  name.  This  division  represented  nothing  more 
than  the  opposition  of  certain  leaders  to  each  other.  On  the 
Whig  side  there  was  no  open  break  in  the  unity  of  the  organ- 
ization, but  there  existed  two  bitterly  antagonistic  factions. 
One  of  these,  headed  by  William  H.  Seward,  bore  in  political 
io8  [306 
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slang  the  name  of  Woolly-Heads.  The  other,  headed  by 
Millard  Fillmore,  bore  the  nick-name  of  Silver-Grays.  Here 
again  there  was  no  real  principle  at  issue  between  the  two. 
The  division  stood  only  for  a  rivalry  of  leaders.  With  the 
two  old  parties  in  this  weakened  and  divided  condition,  it  was 
to  be  expected  that  on  the  appearance  of  any  new  and  living 
issue  in  politics  it  would  be  seized  upon  by  one  or  another  of 
the  struggling  elements  as  an  aid  to  success  over  the  oppo- 
sition. The  political  history  of  New  York  during  1854  deals 
with  the  appearance  of  three  living  issues  in  state  politics,  and 
with  their  peculiar  effects  upon  the  old  party  organizations. 
The  temperance  issue  in  state  politics  began  to  take  definite 
form  in  1853.  For  a  number  of  years  previous  there  had  ex- 
isted several  voluntary  societies,  both  secret  and  non-secret, 
extending  over  the  whole  state.  Under  their  shelter  there 
had  grown  up  an  agitation  in  favor  of  the  restriction  of  liquor- 
selling.  At  first  this  movement  was  non-political,  but  after  a 
time  it  began  in  various  localities  to  express  itself  at  the  elec- 
tions of  local  and  legislative  tickets.  Then  a  state  organiza- 
tion was  formed,  which  assumed  to  encourage  political  action 
of  this  sort  Thus  a  loosely  organized  political  movement 
came  into  being.  It  did  not  seek  to  become  a  separate  politi- 
cal party,  but  it  drew  to  itself  members  of  both  parties  with- 
out disturbing  old  affiliations.  The  legislature  which  met  at 
the  beginning  of  1854  had  several  members  who  were  under 
pledges  to  this  movement  as  a  result  of  its  political  efforts. 
Upon  their  initiative  and  with  the  approval  of  Senator  Seward, 
the  Whigs  of  the  legislature  joined  in  framing  a  prohibitory 
liquor  law.  The  law  itself  was  killed  by  the  Democratic  gover- 
nor, but  the  Whig  leaders  had  won  the  favor  of  the  organized 
temperance  vote  by  their  action  and  had  paved  the  way  for  the 
absorption  of  the  temperance  issue  by  the  Whig  organization 
should  it  be  deemed  desirable.  Encouraged  by  their  experi- 
ence, the  leaders  of  the  temperance  movement  were  preparing  in 
the  summer  of  1854  to  nominate  a  state  ticket  for  the  fall  elec- 
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tion.  The  issue  of  temperance,  thus  brought  feirly  into  state 
politics  by  the  Whigs,  tended  to  cut  across  party  lines.  There 
were  thousands  of  voters  whose  fealty  to  party  names  would 
be  broken  by  their  liking  or  dislike  for  a  prohibitory  law. 
This  issue  had  therefore  a  tendency  to  break  down  old  lines. 
The  anti-slavery  issue  had  found  expression  in  state  politics 
long  before  1854,  but  events  had  so  relegated  it  to  the  back- 
ground that  it  was,  at  the  beginning  of  1854,  hardly  to  be  re- 
garded as  a  great  issue.  In  its  abolition  phase  it  was  the  tenet 
of  the  little  group  which  called  itself  the  Liberty  Party,  and 
in  its  free-soil  phase  it  was  the  chief  theory  of  the  larger 
group  of  the  Free  Democrats,  but  in  its  anti-expansion  phase 
it  had  been  out  of  politics  since  the  compromise  of  1850. 
Early  in  1854  the  congressional  contest  over  the  Nebraska 
Bill  revived  the  issue  of  opposition  to  slavery  expansion.  In 
various  portions  of  New  York  state  public  meetings  were  held 
to  arouse  sentiment.  Senator  Seward  was  a  vigorous  oppo- 
nent of  the  Nebraska  Bill,  and  very  early  it  was  noticeable 
that  his  political  friends  in  New  York  were  aiding  to  make 
anti-slavery  an  issue  in  politics.*  By  the  summer  of  1854  the 
anti-Nebraska  general  committee  of  New  York  city  was  en- 
gaged in  organizing  local  committees  in  the  interior  counties, 
and  the  work  was  taking  definite  form  as  an  organized  political 
movement,  drawing  strength  from  both  the  older  parties,  but 
directed  very  largely  by  the  Seward  Whigs.  This  issue  cut 
across  old  party  lines  far  more  strongly  than  the  temperance 
issue  was  doing.*  Among  politicians  of  the  Whig  Party  the 
Seward  men  were  anti-slavery,  while  the  Silver-Grays  tended 
toward  views  more  friendly  to  the  South.  Among  Demo- 
cratic politicians  the  Soft-Shells,  who  held  federal  patronage, 
followed  the  lead  of  President  Pierce  in  favoring  the  South, 
while  the  Hard-Shells  stood  uncertainly  aloof  in  contrast. 
Among  the  voters  the  issue  found  supporters  and  opponents 
in  every  faction.    The  more  earnest  ones   inclined   to  ally 

1  Herald^  1854,  April  13,  p.  4.  *  Post^  1854,  June  26,  p.  2. 
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themselves  with  the  so-called  anti-Nebraska  movement,  and 
under  the  influence  of  this  issue  party  fealties  gave  way. 

The  cohesion  of  the  old  parties  was  already  being  under- 
mined by  the  temperance  and  anti-slavery  issues  when  nativ- 
ism  came  into  the  field.  The  re-organization  of  the  Know- 
Nothing  society  in  May,  1854,  and  the  accession  of  James  W. 
Barker  to  power  were  the  conditions  that  brought  the  nativist 
issue  to  the  front.  In  the  earlier  months  of  1854  there  had 
been  branches  of  the  secret  order  established  in  some  of  the 
Hudson  River  towns,  but  their  purpose  seems  to  have  been 
local  effort  only.  After  the  accession  of  Barker  he  appointed 
his  district  deputies  for  each  county  and  systematically  organ- 
ized the  expansion  of  the  society.  Councils  at  once  began  to 
multiply  with  extraordinary  rapidity.  On  June  ist  there  were 
91  councils  in  the  state.  By  July  12th  there  were  152.  By 
August  1st  there  were  201.*  The  secret  of  this  success  lay  in 
the  fact  that  the  new  movement  received  the  hearty  aid  of  the 
Silver- Gray  politicians,*  who  saw  in  it  a  chance  to  fight  Sew- 
ard. Nativism  looked  with  most  unfriendly  eye  upon  the 
great  Whig  leader.  He  was  an  open  friend  of  the  Irish  ele- 
ment and  of  its  ecclesiastical  leaders.  He  had  fought  the  na- 
tivist idea  during  the  old  American  Republican  movement  of 
1843-47,  and  had  maintained  consistently  the  same  attitude 
toward  it  ever  after.  It  was  a  certain  fact  that  political  nativ- 
ism would  be  repudiated  and  crushed  wherever  the  friends  of 
Seward  had  the  power.  The  factional  opponents  of  Seward 
were  right  in  their  approval  of  the  new  movement  as  one  likely 
to  aid  their  ends.  The  Democratic  Party  in  the  interior  coun- 
ties was  also  affected  by  the  secret  movement,  but  far  less  than 
was  the  Whig  Party.  The  Soft-Shell  managers  condemned 
nativism  early  in  the  summer,^  before  the  Order  had  fairly 
begun  its  marvellous  expansion,  but  were  less  outspoken  later. 
The  Hard-Shell  managers  were  guardedly  friendly,  hoping  to 

1  Times t  1855,  May  22,  p.  2.  ^Herald,  1854,  August  30,  p.  2, 
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profit  by  the  new  movement.  Politicians  on  all  sides  thus 
regulated  their  attitude  toward  nativism  according  to  the  way 
in  which  it  seemed  likely  to  help  or  hinder  their  factional  in- 
terests. Like  temperance  and  anti-slavery,  it  was  an  issue 
which  worked  against  the  coherence  of  the  old  parties. 

Among  the  masses  of  the  voters  other  considerations 
helped  the  Know-Nothing  expansion.'  Taking  the  interior 
counties  as  a  whole  there  was  no  natural  basis  for  a  widespread 
nativist  sentiment.  Except  in  the  towns  along  the  line  of  the 
Erie  canal,  the  foreign-born  element  was  very  small  and  not 
especially  objectionable.  In  the  canal  towns  the  Irish  element 
was  more  or  less  unpopular,  and  here  there  might  be  a  genu- 
ine feeling  of  nativism,  but  in  general  the  spread  of  the  secret 
movement  was  not  due  to  actual  dislikes.  It  was  the  peculiar 
secret  character  of  the  Know-Nothing  Order  which  proved  a 
magnet  to  the  country  voters.  The  idea  of  secret  politics  was 
a  novelty,  and  human  nature  was  responsive  to  novelty.  The 
mysterious  manner  of  the  Order's  workings,  the  dramatic  suc- 
cesses that  it  won,  the  patriotic  professions  that  surrounded  its 
efforts  all  combined  to  throw  about  the  organization  an  irre- 
sistible attraction.  The  doctrine  of  nativism,  too,  was  one 
about  which  there  could  be  no  great  differences  of  opinion 
among  native-born  Protestants.  There  might  be  differences  of 
opinion  as  to  the  expediency  of  forcing  that  doctrine  to  the 
front,  but  the  abstract  idea  of  protecting  American  institutions 
against  '*  the  insidious  wiles  of  foreign  influence"  was  beyond 
criticism.  In  this  respect  the  nativist  issue  had  an  advantage 
over  the  issues  of  temperance  and  anti-slavery,  both  of  which 
were  open  to  opposing  views  as  to  their  merits.  There  were 
also  some  less  serious  aspects  of  the  nativist  movement  which 
appealed  to  voters.  The  American  idea  of  humor  was  pleased 
by  the  chagrin  which  the  secret  order  brought  to  the  prac- 
ticed politicians  of  the  older  parties.     For  years  the  average 

*  An  editorial  in  Times ^  1S54,  December  6,  p.  4,  is  one  of  the  fairest  of  the 
temporary  comments  upon  nativism  and  the  causes  of  its  expansion. 
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country  voter  had  been  subject  to  the  management  of  local 
cliques  or  leaders,  and  had  been  forced  to  bear  the  restraints 
of  party  discipline.  Now,  silently,  the  bonds  were  broken. 
Before  the  mysterious  potency  of  council  caucus  the  plans  of 
the  old  managers  were  shattered.  As  time  went  on  the  local 
elections  throughout  the  state  gave  opportunity  for  the  coun- 
cils to  use  their  influence.  To  the  average  voter  there  was  3 
delightful  humor  in  the  situation  when  the  local  managers, 
after  days  of  patient  work  in  caucus  and  convention,  found  all 
their  plans  frustrated  by  the  sudden  appearance  of  some  ticket 
which  had  not  been  heard  of  until  the  morning  of  election  day. 
To  many  the  Know-Nothing  movement  was  a  huge  joke  upon 
the  community,  harmless  because  thoroughly  American,  and 
useful  because  it  broke  up  old  cliques  and  promised  the  voter 
greater  share  in  making  nominations.  With  the  aid  of  men 
who  opposed  the  Seward  leadership  the  Know-Nothing  Order 
easily  found  a  footing  in  many  of  the  counties.  Its  councils 
easily  picked  officers  from  among  men  who  had  been  drilled  in 
secret  work  by  the  presence  of  other  secret  societies  in  the 
smaller  towns.  Under  competent  directors  the  secret  assem- 
blies, sitting  mysteriously  in  secluded  halls  or  lodge  rooms,  in 
stores,  offices,  barns  or  wherever  else  secrecy  required,  gath- 
ered the  voters  by  thousands  into  secret  conclaves.  The 
growth  of  the  movement  went  forward  without  fluctuation  or 
reverse. 

In  the  first  weeks  of  the  campaign  of  1854  the  situation  in 
state  politics  was  confused.  The  feet  that  old  parties  were 
divided  and  weakened,  the  fact  that  new  movements  were 
organized  for  aggressive  work,  the  fact  that  the  fate  of  party 
tickets  must  depend  upon  concessions  and  combinations,  all 
tended  to  obscure  the  future  course  of  politics.  On  every  hand 
the  political  workers  and  the  party  press  waited  with  guarded^ 
utterance  to  see  how  events  would  shape  themselves.  Each 
party  and  each  movement  had  declared  for  state  conventions.. 
At  these  conventions,  presumably,  the  combinations  would 
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gradually  reveal  themselves.  On  July  12th  the  first  one  of  this 
series  of  conventions,  that  of  the  Hard-Shell  Democracy,  was 
held,  but  its  managers  adopted  a  non-committal  policy  that  did 
not  clarify  the  political  situation.  As  to  temperance  and 
nativism  the  platform  was  silent*  As  to  anti-slavery,  it  was 
evasive.  The  state  ticket  named  by  the  convention  was  one 
whose  members  were  not  committed  in  favor  of  or  in  opposition 
to  the  new  issues  that  had  come  up.  The  convention  left  the 
Hard-Shell  organization  as  devoid  of  official  principles  after  as 
before  it  met  The  half-party  was  playing  a  waiting  game. 
Its  nominees  were  practically  free  to  adopt  any  principles 
which  later  expediency  might  suggest.  On  August  i6th  the 
anti-slavery  movement  was  represented  by  the  Anti- Nebraska 
convention,  which  met,  debated  and  adjourned  to  a  later  date 
without  naming  a  ticket.  The  proceedings  of  this  session  par- 
tially revealed  the  policy  of  the  movement  The  leaders  con- 
templated naming  a  ticket  upon  which  the  anti-expansion  and 
free-soil  phases  of  anti-slavery  could  be  united.*  The  movement 
was  intended  to  draw  support  from  both  the  national  parties, 
and  to  disregard  old  party  lines,  but  the  prominence  of  Seward 
Whigs  in  the  convention  made  it  reasonably  certain  that  the 
movement  would  eventually  aid  the  political  plans  of  Senator 
Seward.  On  September  7th  the  convention  of  the  Soft-Shell 
Democracy  followed.  It  stood  definitely  and  plainly  in  oppo- 
sition to  the  three  issues.'  By  its  disapproval  of  the  temperance 
issue  the  half-party  assured  the  favor  of  all  who  opposed 
restrictive  legislation.  By  its  disapproval  of  nativism  it  reas- 
sured the  Irish  vote.  By  its  pro-slavery  attitude  it  expressed 
faithfulness  to  President  Pierce. 

All  eyes  now  turned  to  the  Whig  convention,  which  was  to 
meet  on  September  20th.  The  adoption  of  nativism  by  the 
Silver-Gray  faction  was  recognized,  and  it  was  understood  that 

«  Trihutu,  1854,  July  13.  P-  5- 
>  Tribune^  1854,  August  17,  p.  4- 
*  Tribune t  1854,  September  8,  p.  5. 
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if  the  Know-Nothings  could  capture  the  Whig  convention 
they  would  deal  a  blow  to  Seward's  plans.  The  antipathy 
between  Seward  and  the  nativists  was  well  known.  Seward 
had  on  July  12th  taken  pains  to  denounce  nativism  in  remarks 
made  by  him  in  the  United  States  Senate.  On  the  other  side, 
the  nativist  leaders  frankly  denounced  Seward  as  a  demagogue 
who  truckled  to  foreign  influence  for  his  own  ends.  "  If  there 
is  anything  dear  to  the  hearts  of  the  Know-Nothings,"  said  one 
paper,  after  discussing  the  Seward  clique,  "  it  is  to  write  the 
political  epitaphs  of  the  noted  political  leaders  to  whom  we 
have  alluded."'  The  Whig  state  convention  was  to  be  the 
pivotal  point  of  the  campaign.  If  the  Know-Nothings  and 
their  allies  could  control  the  convention,  then  Seward  must 
accept  defeat  or  else  make  a  new  party  based  on  his  anti-sla- 
very movement.  If  the  Know-Nothings  should  lose  the  con- 
velition  then  they  must  accept  defeat  or  else  seek  new  combina- 
tions. This  latter  emergency  was  supposed  to  be  the  one  for 
which  the  Hard-Shell  Democracy  was  waiting,  and  for  which 
its  leaders  had  held  themselves  non-committal  on  nativism.' 
The  press  discussed  a  possible  coalition  of  Know-Nothings, 
Hard-Shell  Democrats,  and  Silver-Gray  Whigs  to  defeat 
Seward.  The  very  suggestion  of  such  a  union  showed  strik- 
ingly how  the  old  ideas  of  party  fealty  had  broken  down.  It 
was  a  time  of  transition,  in  which  parties  were  re  arranging 
themselves.  In  the  fore  part  of  September  the  party  delegates 
to  the  coming  convention  were  elected  throughout  the  state. 
Many  of  them  were  Know-Nothings,  but  at  this  point  it  became 
known  that  the  rapid  growth  of  the  secret  order  had  carried  into 
its  councils  a  considerable  element  of  Seward  Whigs  who  were 
not  disposed  to  array  themselves  against  that  leader.  When 
the  returns  came  in  from  the  district  conventions  it  was  found 
that  although  many  Know-Nothings  were  among  the  delegates 
yet  the  convention  would  stand  two  to  one  in  favor  of  Seward's 

^Buff^Uo  Commercial^  quoted  in  Tribune^  1854,  AugmiC  31*  p-  4. 
^  Timts,  1854,  August  26,  p.  4 ;   Trihini,  1854,  August  19,  p.  5. 
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plans.  It  was  probably  in  the  short  interval  between  the  election 
of  delegates  and  the  meeting  of  the  convention  that  the  Know- 
Nothing  managers  in  New  York  city  decided  to  run  a  state 
ticket  independent  of  all  other  parties.  The  Whig  convention 
met  at  Syracuse  on  September  20th.  The  Know-Nothing  forces 
went  there  unorganized.  There  seems,  in  fact,  to  have  been  no 
intention  of  making  any  serious  opposition  to  the  Seward  in- 
terest On  the  evening  before  the  session  began  a  caucus  was 
held  by  the  out-and-out  Know- Nothings.*  There  were  only 
twenty-three  of  them,  all  from  New  York  and  adjacent  counties. 
They  failed  to  agree  upon  a  nominee,  and  adjourned  with  the 
understanding  that  after  the  first  ballot  they  should  unite  upon 
whatever  member  of  the  Order  should  have  received  the  highest 
vote  on  the  first  ballot.  Next  day  the  convention  organized  and 
proceeded  to  vote  on  a  nomination  for  governor.  The  Seward 
managers  put  forward  Myron  H.  Clark,  of  Ontario,  a  member 
of  the  state  senate,  a  supporter  of  Seward,  a  member  of  the 
Know-  Nothing  Order,  an  advocate  of  temperance  and  a  friend 
of  anti-slavery.  Clark's  candidacy  met  general  favor.  On 
the  first  formal  ballot  his  name  led  the  list,  whereupon  the 
nativist  delegates  fell  into  the  current  of  the  hour  and  helped 
his  nomination.  For  lieutenant-governor  the  convention  nom- 
inated Henry  J.  Raymond,  of  the  New  York  Times^  whose 
paper  had  steadily  favored  nativism  in  New  York  city.  The 
platform  omitted  all  reference  either  to  nativism  or  to  temper- 
ance.' The  Whig  convention  adjourned  after  a  most  peace- 
ful session.  The  political  combination  of  Silver-Grays  and 
Barker  Know-Nothings  had  lost  every  point.  At  the  same 
time  the  platform  by  mere  silence  made  distinct  concessions 
to  nativist  sentiment.  It  looked  as  if  the  unexpected  might 
take  place,  as  if  the  Seward  clique  and  the  Barker  clique  might 
find  themselves  working  side  by  side  to  make  Clark's  elec- 
tion sure.      It  was  certainly  no  more  marvelous  for  the  Know- 

^  Times t  1854,  September  ao,  p.  i ;  1855,  May  22,  p.  2. 
«  Tribune,  1854,  September  21,  p.  i. 
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Nothing  Order  to  support  a  Seward  man  than  for  the  Seward 
men  to  support  a  Know-Nothing. 

The  effect  of  Seward's  concessions  to  nativist  sentiment  was 
to  keep  on  his  side  those  Know-Nothings  who  had  been 
friendly  to  him  before,  but  not  to  change  appreciably  the  atti- 
tude of  his  old  opponents,  the  Silver-Grays,  now  become  Know- 
Nothings.  The  machinery  of  the  secret  order  was  in  control  of 
the  anti-Seward  element,  and  not  long  after  the  Whig  conven- 
tion the  call  went  out  for  a  special  session  of  the  Grand  Council 
at  New  York  city  on  October  4th.  Under  the  directions  of 
Grand  President  Barker  the  district  deputies  of  the  Order  were 
very  busy  during  the  month  of  September.  Up  to  August 
1 8th  there  had  been  201  councils  established.  During  the 
following  weeks  the  efforts  of  the  deputies  raised  the  total, 
until  by  October  4th  there  had  been  no  less  than  563  bodies 
organized.'  Many  of  the  new  councils  had  naturally  very 
few  members.  Nine  men  were  sufficient  under  the  law  of  the 
Order  to  constitute  a  council.  Each  one,  whatever  its  mem- 
bership, was  entitled  to  its  three  representatives  in  Grand 
Council,  and  could  cast  as  large  a  vote  there  as  the  older 
bodies  with  their  hundreds  of  members.  There  is  a  possibility 
that  this  rapid  growth  of  the  Order  was  a  natural  one,  but  the 
opponents  of  the  Barker  clique  ever  afterward  insisted  that  it 
was  a  device  to  pack  the  Grand  Council  for  certain  purposes. 
They  pointed  out  that  Barker  selected  the  district  deputies  of 
the  Order;  that  the  district  deputies  selected  the  nine  men 
who  made  up  each  new  council ;  that  five  black-balls  could 
defeat  the  admission  of  any  who  were  against  Barker,  and  that 
the  council  so  nicely  packed  could  send  three  delegates  to  the 
Grand  Council  to  aid  Barker's  plans.  These  facts  were  all 
true,  but  the  inference  was  unproven.  There  were  certainly 
plans  on  foot  before  the  Grand  Council  met,  however,  which 
contemplated  a  departure  from  the  usual  custom  of  endorsing 
nominees  of  the  regular  parties  and  proposed  instead  a  sepa- 

1  Ttmes^  1855,  ^^y  23,  p.  3. 
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rate  nativist  state  ticket.  Of  this  the  proof  is  a  report  made  in 
the  Executive  Convention  of  the  O.  U.  A.  on  October  2cl, 
which  stated  that  a  committee  had  been  working  for  that  pur- 
pose.' It  may  be  mentioned  that  Barker,  Ullman  and  others 
of  the  nativist  leaders  in  New  York  city  were  members  of 
Washington  Chapter,  No.  2,  the  largest,  wealthiest  and  most 
influential  of  the  O.  U.  A.  bodies.  To  the  general  public  this 
plan  was  not  known.  Men  looked  to  see  the  Grand  Council 
endorse  for  governor  either  Clark,  the  Whig  nominee,  or 
Bronson,  the  Hard-Shell  nominee.  Thus  far  the  plans  of 
Seward  were  most  successful.  The  nomination  of  Clark  by 
the  Whig  state  convention  had  been  seconded  by  the  Temper- 
ance state  convention,  by  the  Anti-Nebraska  state  convention 
and  by  the  Free  Democratic  state  convention.  Clark  was  the 
head  of  a  coalition  made  up  of  the  Whig  Party  and  of  two 
organized  movements,  and  he  was  also  a  Know- Nothing  him- 
self, yet  his  election  was  doubtful  if  the  secret  order  declared 
against  him.  Bronson,  the  nominee  of  the  Hard-Shell  Dem- 
ocracy, was  credited  with  a  desire  for  Know-Nothing  supp6rt, 
which  would  put  him  into  office,  and  with  a  willingness  to 
pledge  himself  to  secure  that  support.  So,  to  the  public,  it 
looked  like  a  choice  between  Clark  and  Bronson. 

The  Grand  Council  met  on  October  4th  at  Odd  Fellows* 
Hall,  in  New  York  city.  The  first  day  and  part  of  the  second 
were  taken  up  by  the  usual  routine  of  organizing  the  grand 
body  of  a  secret  order.  Credentials  were  received  and  doubt- 
ful claims  decided.  It  was  at  this  time  that  the  existence  of 
illegal  councils  began  to  be  noticed.  As  a  rule,  they  seem  to 
have  owed  their  existence  to  secessions  from  regular  councils, 
or  to  informalities  in  their  erection.  The  most  notable  case  of 
this  sort  was  the  council  at  Canandaigua,  in  which  Myron  H. 
Clark  held  membership.  This  council  was  declared  illegal,  on 
the  ground  that  its  members  had  received  the  secrets  of  the 
Order  from  persons  not  authorized  to  give  them,  and  that  it  de- 
1  ExecutiTe  Records  of  O.  U.  A. 
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sired  recognition  merely  in  order  to  advance  the  ends  of  politi* 
cal  demagogues/  The  declaration  against  the  local  council  at 
Canandaigua  had  its  real  significance  in  the  fact  that  it  did 
away  with  all  claims  that  Clark,  as  a  member  of  the  Order,  was 
entitled  to  its  support.  After  the  roll  was  purged  there  were 
found  to  be  515  legitimate  living  councils.  Had  the  Grand 
Council  membership  been  full  there  would  have  been  1545 
delegates.  The  actual  attendance  was  953  delegates,  repre- 
senting 469  councils.  From  the  reports  made  by  the  mem- 
bers the  strength  of  the  Order  at  date  was  officially  estimated 
at  73,860  men.  As  soon  as  the  roll  of  delegates  had  been 
completed  a  committee  was  appointed  to  draft  an  address. 
Then  the  Council  passed  to  matters  political.  First  a  resolu- 
tion was  oftered  to  take  no  action  on  the  matter  of  a  state 
ticket.  The  suggestion  was  promptly  voted  down.  Then 
came  a  resolution  to  form  a  separate  state  ticket,  and  this 
started  a  tumult  which  turned  the  Grand  Council  into  pande- 
monium. Those  who  had  expected  the  Grand  Council  calmly 
to  assume  the  position  of  arbiter  in  state  politics  now  saw 
that  the  leaders  of  the  Order  had  determined  upon  quite  a  dif- 
ferent course  and  were  supported  in  their  policy  by  a  power- 
ful element.  An  acrimonious  and  excited  debate  followed. 
Those  who  opposed  a  separate  ticket  were  the  Seward  Whigs, 
who  hoped  for  an  endorsement  of  Clark;  the  Hard-Shell 
Democrats,  who  hoped  for  an  endorsement  of  Bronson ;  and 
the  conservative  nativists  of  all  factions,  who  did  not  wish  the 
Order  to  develop  into  afa  independent  party.  Those  who  de- 
sired a  separate  ticket  were  the  Soft-Shell  Democrats  and  the 
Silver-Gray  Whigs,  both  of  whom  feared  the  bias  of  the  Coun- 
cil in  favor  of  Clark.  The  vote  of  the  Council  carried  the 
resolution  in  favor  of  a  separate  ticket,  whereupon  nearly  one- 
half  of  the  delegates  refused  to  take  further  share  in  the  Coun- 
cil business  and  withdrew.    After  their  departure  matters  went 

^  Herald^  i854»  September  27,  p.  i ;  October  27,  p.  i  ;  Courier' En^irer^ 
1854,  October  21,  p.  2. 


Digitized  by  VjQOQlC 


I20  POLITICAL  NATIVISM  [318 

on  more  smoothly.  A  vote  was  at  once  taken  on  the  nomina- 
tion for  governor,  and  Daniel  Ullman,  having  received  256 
votes  out  of  514  and  having  a  plurality,  was  declared  the 
choice  of  the  Order.  Ullman  was  present  and  promptly  ac- 
cepted the  nomination.  This  closed  the  second  day's  session. 
On  the  third  day  the  Grand  Council  named  three  other  nomi- 
nees for  the  state  ticket  and  then  adjourned.*  At  some  time 
during  the  three  days'  session  a  resolution  was  passed,  evi- 
dently suggested  by  the  fact  of  opposition  to  the  new  ticket 
and  intended  to  counteract  that  opposition : 

Resohfid^  That  the  clause  contained  in  the  second-degree  obligation,  which 
reads  as  follows,  «  And  that  you  will  vote  in  all  political  matters  for  all  political 
offices  for  second-degree  members  of  the  Order,  providing  it  shall  be  necessary 
for  the  American  interest,"  requires  every  member  of  this  Order  to  vote  for  can- 
didates for  charter  and  all  other  offices  endorsed  or  put  in  nomination  by  the 
council  of  the  ward  or  district  for  which  such  officers  are  to  be  elected,  and  every 
person  violating  this  resolution  shall  be  expelled  from  the  Order. 

This  resolution*  was  the  first  of  the  disciplinary  laws  which 
were  enacted  from  time  to  time  to  stifle  opposition  to  the  cen- 
tral power.  In  a  secret  society  the  most  effective  way  of  disci- 
plining a  member  is  upon  charges  alleging  a  violation  of  the  sol- 
emn pledge  that  the  member  has  made  to  his  brethren.  Under 
the  second-degree  oath  the  member  did  not  give  up  the  right 
of  private  judgment  as  to  the  use  of  his  vote,  but  this  resolu- 
tion interpreted  that  right  away  from  him.  The  resolution  was 
framed  to  permit  the  exercise  of  discipline  over  bolters.  Its 
adoption  shows  interestingly  how  the  Barker  clique  was  grasp- 
ing at  power. 

The  ticket  nominated  by  the  Grand  Council  was  a  thor- 
oughly respectable  one,  neither  weak  nor  strong.  The  names 
which  received  a  place  on  it  were  as  follows : 

^  For  details  of  Council  session  in  addition  to  daily  news  reports :  Herald^  1854, 
October  31,  p.  i ;  Times ^  1854,  October  10,  p.  2 ;  October  23,  p.  i  ;  November 
a,  p.  4  ;  1855.  May  22,  p.  2. 

•  Text  in  Times^  1854,  October  23,  p.  4. 
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Gorernor DoDiel  Ullman  of  New  York. 

Lieut-Governor GusUtus  A.  Scroggs  of  Erie. 

Canal  Commis'r Josiah  B.  Williams  of  Tompkins. 

Prison  Inspector James  P.  Sannders  of  Westchester. 

These  nominees  were  selected  to  represent  each  one  of  the 
four  factions  of  the  older  parties.  Daniel  Ullman  was  the  best 
known  man  of  the  four.  He  was  a  New  York  attorney  and  a 
leader  anlong  the  Silver- Gray  Whigs.  He  had  never  held  any 
important  office,  but  had  been  high  in  party  councils  and  had 
once  been  the  Whig  nominee  for  attorney- general.  Of  his  ca- 
pabilities for  the  chief  place  in  the  state  government  no  denial 
was  made  by  his  opponents.  Gustavus  A.  Scroggs  was  a  Buf- 
falo man  and  a  Hard-Shell  Democrat.  Though  scarcely 
known  outside  of  his  own  county  he  was  at  home  very  popular 
as  a  local  politician  and  as  an  officer  in  the  state  militia.  His 
selection  was  made  as  a  recognition  of  the  western  counties, 
where  much  of  the  Know-Nothing  strength  lay.  Josiah  B. 
Williams,  nominee  for  the  canal  office,  was  a  local  capitalist  of 
Ithaca  and  a  state  senator.  He  was  a  well-known  Seward  Whig, 
with  a  wide  acquaintance  in  the  southern  tier  of  counties,  but 
he  had  never  posed  as  a  representative  of  nativism.  Williams 
held  his  nomination  under  advisement  for  some  time,  and  then 
declined  it  about  two  weeks  before  election.'  The  Know- 
Nothing  managers  then  put  in  his  place  the  name  of  Clark 
Burnham,  of  Sherburne,  the  regular  nominee  of  the  Hard- 
shell Democracy.  The  insufficient  time  given  did  not  permit  the 
change  to  be  widely  known,  however,  and  at  the  polls  the  Know- 
Nothing  vote  was  divided  between  Williams  and  Burnham. 
The  fourth  man  on  the  ticket,  James  P.  Saunders,  of  Peeks- 
kill,  was  a  nativist  leader  in  the  southeastern  counties,  but 
without  a  state  reputation.  He  had  many  friends  in  the  secret 
orders,  and  was  put  on  the  ticket  for  the  additional  reason  that 
he  represented  the  Soft-Shell  Democracy.  Political  state  con- 
ventions in  forming  tickets  usually  framed  platforms  on  which 

*  Tribune^  1854,  October  30,  p.  5. 
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the  tickets  were  ta  run.  The  Grand  Council  was  not  a  con- 
vention in  form  and  it  noade  no  platform,  but  it  accomplished 
much  the  same  thing  in  the  adoption  of  an  address  to  be  read 
in  the  subordinate  councils.  This  address '  was  drawn  up  by 
a  special  committee  and  submitted  to  the  Grand  Council  for 
approval  much  as  a  political  platform  might  have  been.  It 
was  a  wordy  piece  of  rhetoric,  embellished  with  fragments  of 
patriotic  verse  and  containing  in  its  whole  length  one  issue 
only.  This  was  the  old  issue  of  nativism,  namely,  opposition 
to  the  power  of  Romanism,  which,  according  to  the  address, 
was  seeking  to  divide  the  American  people  by  encouraging 
party  strife,  in  order  that,  having  divided  them,  it  might  de- 
stroy their  cherished  institutions.  Nothing  was  said  about  op- 
position to  foreigners  on  the  mere  score  of  foreign  birth. 

With  the  adjournment  of  the  Grand  Council  the  managers 
of  the  nativist  campaign  took  up  the  work  of  the  hour.  It 
would  seem  that  there  must  have  been  some  sort  of  executive 
committee  of  the  Order,  but  contemporary  accounts  have  no 
reference  to  one.  On  October  nth  the  Executive  Convention 
of  the  O.  U.  A.  endorsed  the  Know-Nothing  ticket  and  the  ex- 
ecutive committee  of  the  O.  U.  A.  extended  its  aid  to  the 
movement.  The  first  great  problem  of  the  campaign  was  that 
of  quelling  the  disaffection  which  had  followed  the  action  of 
the  Grand  Council.  The  delegates  who  had  left  the  Council, 
angry  at  the  nomination  of  Ullman,  spread  over  the  state 
stories  of  unfair  action  by  the  grand  officers,  of  illegality  and 
conspiracy  in  connection  with  the  nominations.  Here  and 
there  in  the  state  letters  came  out  in  the  press  describing  the 
Council  session  and  scoring  the  alleged  conspiracy  of  the 
Barker  clique.  This  was  the  beginning  of  the  break-down  of 
the  secrecy  which  had  hitherto  surrounded  the  work  of  the 
Order.  Within  a  few  days  after  the  October  Grand  Council  a 
meeting  of  disaffected  Know-Nothings  took  place  at  Utica.  A 
committee  was  there  appointed  to  correspond  with  discon- 
» Text  in  Herald^  1854,  October  31,  p.  i. 
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tented  councils  and  to  organize  a  secession  movement,  with 
the  object  of  forming  a  new  Grand  Council  with  the  Barker 
clique  left  out.'  The  committee  began  work  at  once  and  met 
encouragement.  To  meet  the  accusations  made  against  them 
the  grand  officers  now  issued  a  formal  circular"  on  October 
17th,  in  which  they  officially  denied  all  charges  of  unfairness 
or  illegality  in  connection  with  the  nominations.  To  these  de- 
nials were  added  an  appeal  for  campaign  funds  and  a  confirma- 
tion of  Ullman's  native  birth.  This  official  circular  went  to 
all  councils,  and,  backed  by  the  efforts  of  the  friends  of  the 
ticket,  did  much  to  allay  the  discontent  The  reference  in  the 
circular  to  Ullman's  birth  was  called  out  by  an  attack  on  the 
ticket,  charging  that  UUman  was  not  American- bom.  The 
story  originated  in  Jefferson  county,  and  swiftly  spread  over  the 
state.3  It  related  that  Ullman  was  the  child  of  German  Jew- 
ish parents  and  was  born  in  Calcutta ;  that  as  a  school-boy  in 
Jefferson  county  he  could  speak  English  only  brokenly,  and 
that  as  a  student  at  Harvard  he  was  accustomed  to  pose  as  a 
native  of  India.  The  intent  of  the  story  was  to  show  that  the 
Know-Nothings  had  made  themselves  supremely  ridiculous  by 
choosing  a  foreign-born  person  as  their  representative.  Ull- 
man's  own  answer  to  the  tale  was  a  denial  and  the  production 
of  affidavits  showing  that  he  was  a  native  of  Delaware.  In 
spite  of  all  denials,  the  story  and  the  gibe  went  the  rounds  all 
through  the  campaign,  and  the  political  nickname  of  Hindoos 
was  fastened  upon  that  branch  of  the  Order  which  adhered  to 
the  Barker  clique  and  its  ticket.  On  October  26th  the  efforts 
of  the  Utica  secessionists  culminated  in  a  convention  of  the 
discontented  elements  at  Utica,  which  organized  itself  as  a 
rival  Grand  Council.**     It  passed  resolutions  declaring  its  op- 

*  Times ^  1854,  October  10,  p.  i.        *  Text  in  Tribune ^  1854,  October  25,  p.  5. 

'  Tribune^  1854,  October  13,  p.  4;  Times ^  1854,  October  17,  p.  4 ;  October  19, 
p.  4. 

«  Official  report  of  meeting  in  Herald^  1854,  November  4,  p.  i.  Full  text  of 
its  new  constitution  and  ritual  in  Herald^  i^55>  Jftnu^ry  10,  p.  a. 
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position  to  persons  of  foreign  birth  or  Catholic  faith.  It 
elected  grand  officers,  framed  a  new  constitution,  issued  a  for- 
mal address  of  justification  and  adjourned  to  another  session 
in  January.  The  leaders  of  the  split  declared  themselves  op- 
posed to  the  making  of  separate  nativist  tickets,  but  thor- 
oughly in  favor  of  the  nativist  ideas.  The  following  officers 
of  the  Grand  Council  were  to  hold  until  the  annual  meeting  in 
January:  State  President,  Alfred  Cobb,  of  Syracuse;  State 
Vice-President,  Alexander  Coburn,  of  Utica ;  State  Treasurer, 
John  F.  Severance,  of  Walworth ;  State  Secretary,  Benjamin 
F.  Romaine,  of  Albany.  There  were  probably  not  over  thirty 
councils  engaged  in  this  movement,*  and  little  notice  was 
given  it  except  by  the  Seward  Whig  press. 

The  great  mass  of  the  secret  order  upheld  the  regular  or- 
ganization, and  the  work  of  recruiting  members  went  on  cease- 
lessly. The  Know- Nothing  political  work  differed  strikingly 
from  the  usual  party  methods  in  its  disregard  of  newspaper 
aid.  The  secret  movement  had  no  organs  authorized  to  repre- 
sent it.  There  were  perhaps  a  dozen  papers  in  the  state  which 
favored  the  Ullman  ticket  for  political  reasons,  but  the  Order 
relied  for  success  upon  its  own  efforts,  that  is  to  say,  upon  the 
literature  that  it  printed  and  distributed,  upon  the  speakers 
that  it  sent  over  the  state  and  upon  the  ceaseless  energy  of  the 
second- degree  members.  The  Order  spared  no  efforts  to  di- 
minish the  popularity  of  Senator  Seward,  for  if  it  was  to  meet 
defeat  it  would  be  by  the  Seward  forces.  The  most  bitter  ene- 
mies of  nativism,  therefore,  were  the  Seward  Whig  newspa- 
pers, which  eloquently  denounced  the  wickedness  of  secrecy 
and  proscription  as  features  of  political  effort  The  Demo- 
cratic press  of  the  state  was  far  more  courteous,  recognizing  in 
nativism  a  force  that  might  aid  Democratic  ends  by  the  over- 
throw of  the  Whig  leader.  At  last,  the  coming  of  November 
brought  the  campaign  to  an  end.     When  the  results  were 

1  Herald^,\^l^  December  20,  p.  I. 
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finally  known  by  the  official  canvass  it  was  found  that  the 
strength  of  the  tickets  was  as  follows:* 

Clark-Raymond  ticket  : 

Whig  Party  (WooUy-Heads)      

Temperance  movement  (Temperance  men)     . 

Anti^lavery  movement  (Anti-Nebraska  men)  . 

Agrarian  movement  (Anti-Renters)      .... 
Seymour-Ludlow  ticket: 

Democratic  Party  (Soft- Shells) 133,800  votes. 

UUman-Scroggs  ticket : 

Nativist  movement  (Know-Nothings) 1   122,000  voles. 

Unorganized  Whigs  (Silver-Grays) / 

Bronson.Ford  ticket : 

Democratic  Party  (Hard-Shells) 44tOOO  votes. 

Clark- Wood  ticket: 

Anti-slavery  movement  (Free  Democrats)    ...  "I       «  . 

Anti-slavery  movement  (Repablicans) / 

Goodel-Ward  ticket : 

Anti-slavery  movement  (Liberty  Party)     ....  300  votes. 

The  vote  cast  for  the  Ullman  ticket  did  not  represent  ex- 
actly the  membership  of  the  Order.  A  percentage  of  the 
members  refused  to  be  bound  by  the  action  of  the  Grand 
Council  and  voted  the  regular  Whig  ticket  At  the  same 
time  the  Ullman  ticket  received  a  heavy  vote  from  outside  its 
ranks.  In  New  York  city  the  Protestant  Irish  supported  it. 
In  Albany  the  colored  voters  cast  nativist  ballots.  When  the 
polls  closed  on  election  night  the  excitement  throughout  the 
state  was  intense.  So  chaotic  was  the  situation  that  none 
could  guess  how  the  result  would  stand.  The  earliest  returns 
came  from  the  cities  and  villages,  and  favored  the  nativist 
ticket  so  much  that  for  two  or  three  days  it  was  believed  that 
Ullman's  election  was  accomplished.  Then  the  returns  from 
the  rural  sections  began  to  arrive.  Here  the  temperance  issue 
had  swayed  voters  more  than  nativism,  and  the  votes  for  Clark 
and  Seymour  mounted.  In  the  eastern  part  of  the  state  Seymour 
had  a  decided  lead,  and  as  UUman's  prestige  faded  the  success 

^  Official  canvass  in  Times^  1854,  December  21,  p.  6. 
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of  Seymour  was  applauded.  Finally,  eleven  days  after  elec- 
tion, the  vote  of  the  western  counties  came  in,  and  it  was  seen 
that  Clark  had  an  apparent  plurality  so  small  that  nothing 
would  be  certain  till  the  state  canvassers  did  their  work. 
When  the  state  board  finally  passed  on  the  returns,  it  declared 
the  election  of  Clark  by  a  plurality  of  only  309  votes.  The 
Know-Nothing  attempt  to  defeat  Seward's  nominee  had  failed. 
In  spite  of  this  failure  the  remarkable  success  that  had  in- 
creased the  political  strength  of  the  nativist  movement  from 
4,000  votes  in  1853  to  122,000  in  1854  gave  it  new  prestige, 
and  the  loss  of  the  state  did  not  check  the  rise  of  the  secret 
order.  The  returns  of  the  state  showed  that  one-third  of  the 
Know-Nothing  vote  lay  in  the  counties  of  the  southeast,  where 
nativist  sentiment  was  real,  and  another  third  in  the  western- 
most counties,  where  the  Fillmore  influence  had  been  thrown 
in  its  favor.  The  remainder  was  scattered.  Following  is 
the  UUman  vote  by  counties,  with  his  percentage  of  the  total 
vote  on  governor: 


Per 
cent. 

Vote. 

Per 
cent. 

Vote. 

Albany   

.    33.   . 

.4.775 

Herkimer 9 . 

.  .     571 

Alleghany.       .    . 

.    37.   . 

.  2,620 

Jefferson      • 

18. 

.  1,796 

Broome 

.    ao 

1.170 

Kings.  .   .   . 

31. 

6,993 

Cattaraugus    .    .    . 

.    51  .  . 

3.243 

Lewis.  .   .   . 

4. 

.     151 

Cayuga 

.    28.   . 

.  M59 

Livingston. 

43- 

2,672 

Chautauqua  .    .    . 

.    50.   . 

.4.5^9 

Madison.  .    . 

4. 

.   .     277 

Chemung  »    .   .    . 

.    38.  • 

.  1,613 

Monroe.  .    . 

30. 

3.5*6 

Chenango      .   .   . 

.    II  .   . 

.     801 

Montgomery 

9. 

.   .     475 

Clinton 

.    14.  . 

.     597 

New  York.  . 

27. 

16,588 

Columbia    .... 

.    21  .  . 

1,582 

Niagara    .  . 

3*. 

.  1,882 

Cortland 

a  .  . 

88 

Oneida     .   . 

.     6. 

.   .  1,068 

Delaware   .... 

9.  . 

.     558 

Onondaga    . 

24. 

.3.064 

Dutchess    .    . 

.    20  .  . 

.  1.849 

Ontaria   .   . 

43- 

3,148 

Erie 

.    50.  . 

.  7.7" 

Orange.    .   . 

.    .    22 . 

.      1,790 

Essex 

.    12  .  . 

.     493 

Orleans    .   . 

.    45. 

.  1.985 

Franklin 

.     5.  . 

.     179 

Oswego    .    . 

.    13.  . 

.  1.335 

Fulton-Hamilton  . 

.    10 .   . 

44a 

Otsego.   .   . 

.      7. 

.     65a 

Genesee 

.   46.  . 

.  a.360 

Putnam    .   . 

.    34. 

.     638 

Greene  ..... 

.    34.  . 

.  1,760 

Queens.    .   .    . 

ay.   . 

i,a94 
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Renasekier  . 

.  .    28.  . 

Richmood   . 

.  .    27.  . 

Rockland.    . 

.  .    36.  . 

St  Lawrence  . 

.    II  .  . 

Saratoga.    . 

.    21  .   . 

Schenectady 

.  .    17.   . 

Schoharie.   . 

.   .    18.   . 

Schuyler  .   .    . 

.    12  .   . 

Seneca.    .   .   , 

.  .    37.   . 

Steuben  .   .  . 

.  .    50,   . 

Sofiblk.   .  . 

.   .    41  .   . 

3P77 

SnlliTan  .   . 

566 

Tioga  .   .   . 

789 

Tompkins    . 

947 

Ulster  .   .   . 

i»733 

Warren    .   . 

525 

Washington. 

i,i3« 

Wayne.    .   . 

401 

Westchester. 

M93 

Wyoming.    . 

5.001 

Yates   .   .   . 

2,080 

23.   . 

.     866 

23.   . 

.  1,019 

25.   . 

iw*o6 

29.   . 

.M72 

46.    . 

1.408 

29.   . 

.2.025 

21  .   . 

.  1,516 

37.   . 

lAn 

20  .   . 

981 

19.   . 

.   711 

During  the  campaign  little  was  said  about  the  legislative 
seats  which  were  to  be  filled  by  the  election,  but  both  the 
Seward  men  and  the  nativists  worked  over  the  field  with  some 
care.  Both  sides  had  a  special  interest  in  the  next  legislature 
because  Seward  would  come  before  it  as  a  candidate  for  re- 
election as  United  States  Senator.  The  election  returns 
showed  that  the  greater  part  of  the  members  would  be  Whigs, 
but  as  to  how  many  would  favor  Seward  no  one  could  tell. 
When  the  Know-Nothing  Grand  Council  met  in  New  York 
city  in  its  regular  quarterly  session  on  November  14th,  its 
business  was  partly  to  organize  Seward's  defeat  in  the  legis- 
lature, as  well  as  to  improve  the  political  machinery  of  the 
Order  as  applicable  to  the  work  of  a  state  campaign.'  The 
outcry  made  against  the  Barker  clique  just  before  the  state 
election  had  served  one  purpose  in  showing  the  objectionable 
features  of  too  thoroughly  centralized  power  in  election 
work.  There  had  been  no  use  of  the  representative  system  in 
the  executive  work  of  the  state  campaign.  To  obviate  that 
objection  the  Grand  Council  now  created  a  state  committee, 
consisting  of  four  members  from  each  one  of  the  eight  judicial 
districts  of  the  state.  This  is  interesting  as  the  first  step  of  an 
evolution  which  would  ultimately  reduce  the  Order  to  a  like- 
ness with  the  customary  forms  of  political  parties.     In  its  time 


*  Official  report  of 
December  6^  p.  i. 


in   Times,  1854,  December  4,  p.  I;  Heraid,  1854, 
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this  first  step  was  clearly  a  concession  to  the  feeling  that  had 
grown  up  against  centralized  power.  The  members  of  the 
new  state  committee  were  as  follows: 

Joseph  S.  Taylor,  Chauncey  Schaffer,  William  Stokely  and 
Joseph  Souder,  all  of  New  York,  Samuel  H.  Townsend  of 
Suffolk,  Luther  Colwell  of  Rockland,  William  Taylor  of 
Westchester,  William  B.  Cozzens  of  Orange,  H.  Q.  Lansing 
of  Albany,  H.  M.  Wetherbee  of  Columbia,  J.  T.  Hendricks  of 
Ulster,  S.  W.  Brittan  of  Rensselaer,  Stephen  Sammons  of 
Montgomery,  Martin  Myers  of  Schenectady,  William  A.  Rus- 
sell of  Washington,  E.  K.  Huested  of  Saratoga,  Randolph 
Barnes  of  Jefferson,  J.  Ostrander  of  Herkimer,  J.  D.  Miller  of 
Oswego,  William  S.  Palmer  of  Onondaga,  W.  T.  Huntington 
of  Tompkins,  James  Wright  of  Tioga,  T.  C.  Grannis  of  Che- 
nango, John  Palen  of  Delaware,  Samuel  J.  Crook  of  Living- 
ston, H.  F.  Hatch  of  Monroe,  J.  R.  Stearns  of  Cayuga, 
Stephen  V.  R.  Mallory  of  Ontario,  Erasmus  D.  Rodman  of 
Erie,  Philip  S.  Cottle  of  Chautauqua,  Alexis  Ward  of  Orleans, 
A.  Stearns  of  Genesee. 

Another  piece  of  legislation  by  the  Grand  Council  was  the 
creation  of  "  the  test "  which  elaborated  the  discipline  of  the 
secret  system.  This  was  a  formal  and  summary  proceeding 
to  discover  and  punish  political  treason.  It  consisted  in  call- 
ing any  person  before  the  body  in  which  he  held  membership 
and  requiring  him  to  reply  with  uplifted  hand  to  such  questions 
as  might  be  put  to  him  regarding  his  vote.  Its  general  object 
was  to  purge  the  Order  of  malcontents  and  uncertain  voters, 
for  the  answers  given  under  the  test  were  suitable  basis  for  a 
vote  of  expulsion.  With  the  resolutions  which  created  the 
test  were  others  which  prescribed  its  use.  The  officers  of  the 
Grand  Council  were  to  test  each  delegate  and  the  Council  was 
to  expel  such  members  as  did  not  rightly  answer.  This 
would  purify  the  governing  body  of  the  Order.  The  tested 
delegates  were  then  to  return  to  their  several  councils  and 
make  inquiry  as  to  whether  the  district- deputies  had  worked 
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for  the  UUman  ticket.  Such  deputies  as  had  not  done  so 
were  to  be  reported  to  the  grand-president,  who  was  at  once 
to  remove  them  and  make  new  appointments.  Each  district- 
deputy  was  then  to  visit  the  several  councils  in  his  care  and 
to  make  inquiry  as  to  how  each  council  had  acted,  reporting^ 
all  objectionable  ones  to  the  grand-president,  who  would  at 
once  revoke  their  charters  and  dissolve  them.  This  would 
purge  the  executive  system.  In  each  council  in  the  state  any 
member  might  be  expelled  if  self-convicted  by  the  test.  This 
sweeping  inquest,  which  reached  into  every  council  and 
touched  every  member  of  the  secret  order,  is  an  interesting 
hint  of  the  perfection  to  which  the  machinery  of  such  a 
society  could  be  brought.  The  test  was  at  once  put  into 
effect  upon  the  delegates  in  the  Grand  Council,  Then  the 
delegates  went  home  to  continue  the  work.  Soon  there  were 
outbreaks  of  wrath  and  expostulation  from  councils  which 
feared  the  operations  of  this  new  discipline.  Know-Nothings 
in  Brooklyn  met  to  denounce  the  test  formally  and  to  spread 
broadcast  the  text  of  their  protest.*  The  work  was  done, 
however,  despite  objections,  and  the  Order  gained  streng^  by 
it.  The  nativist  system  was  never  more  unified  in  discipline 
and  control  than  now,  when  its  managers  prepared  to  throw 
their  strength  into  the  legislative  contest  over  the  choice  of  a 
United  States  senator. 

The  state  legislature  convened  on  January  3rd.  By  this 
time  it  was  known  that  there  were  some  forty-five  members 
of  the  legislature  who  were  members  of  either  the  Know- 
Nothing  Order  or  the  O.  U.  A.  Could  they  be  organized,, 
the  number  was  sufficient  to  defeat  the  hopes  of  Seward. 
With  the  opening  of  the  legislative  session,  accordingly,. 
Albany  became  the  center  of  political  intrigue  and  pressure  in 
reference  to  the  senatorship.  The  managers  of  the  Know- 
Nothings  relied  much  on  the  pledges  which  members  had 
made  to  the  secret  orders.     Instructions  from  Know-Nothing; 

*  Text  in  Tribune,  1854,  December  7,  p.  7. 
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councils  and  O.  U.,A.  chapters,  all  leveled  against  Seward, 
poured  in  upon  those  legislators  who  held  secret  affiliations.' 
There  was  also  a  lobby  against  Seward.  The  November  ses- 
sion of  the  Grand  Council  had  recommended  that  the  councils 
in  each  assembly  district  should  unite  in  sending  an  agent  to 
Albany.  The  duties  of  such  agent  were  not  defined  by  the 
Council,  but  it  was  understood  that  he  was  to  organize  all 
possible  pressure  upon  the  assemblyman  over  whom  he 
watched.  Probably  such  an  elaborate  lobby  never  existed 
before  or  since  in  New  York  state.  Moral  suasion  also  had 
its  place  in  the  Know-Nothing  schemes.  Under  the  title  of 
"  Stanhope  Burleigh^'  a  novel  had  been  written  by  C.  Edwards 
Lester*  under  the  pseudonym  of  Helen  Dhu.  Among  its 
characters  were  recognizable  the  personalities  of  Seward, 
Weed,  Greeley,  Hughes  and  other  enemies  of  nativism. 
Intermingled  with  the  love  story  of  the  heroine  the  novel  told 
under  its  fictitious  names  how  the  ambitious  Whig  leaders 
had  bartered  their  loyalty  to  American  institutions  for  Cath- 
olic votes,  and  how  the  Catholic  conquest  of  America  was  to 
follow.  A  copy  of  this  novel  was  sent  to  each  legislator  to 
influence  his  vote.)  In  addition  to  these  influences  there  was 
the  preaching  of  the  Albany  State  Register,  which  had  been 
adopted  as  the  new  state  organ  of  the  secret  order,  by  the 
new  state  committee  on  December  30th.* 

On  the  part  of  the  Seward  men  there  was  no  lack  of  effort. 
Rumor  declared  Thurlow  Weed  to  be  the  master-mind  of  the 
Seward  forces.  If  the  Know-Nothings  had  aroused  comment 
by  their  unusual  methods,  their  opponents  were  not  less 
interesting,  for  one  of  the  factors  brought  in  by  them  to  aid 
the  election  of  Seward  was  the  secret  nativist  order  of  the 

« 
»  Tribune,  1855,  February  7,  p.  5;  February  9,  p.  4. 

*  Tribune,  1855,  March  3,  p.  4;  June  18,  p.  5. 

*  Herald,  1855,  January  29,  p,  4;  February  5*  p.  2. 

*  Tribune,  1855,  January  ao,  p.  4. 
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Utica  Know-Nothings.  The  Utica  secessionists  who  had 
revolted  against  the  Barker  clique  had  abated  not  a  jot  from 
the  anti-foreign  and  anti-Catholic  principles  of  the  mother- 
order.  Yet  in  January,  1855,  the  delegates  to  the  secessionist 
Grand  Council  were  found  in  Albany  as  lobbyist  friends  of  the 
anti-nativist  and  pro-Catholic  Whig  leader.  The  Grand 
Council  had  been  called  to  meet  on  January  loth  at  Sche- 
nectady, a  place  selected,  many  thought,  because  of  its  near- 
ness to  the  state  capital.  There  were  about  125  delegates  on 
hand,  representing  some  fifty  councils.  The  grand  body 
passed  a  series  of  resolutions  declaring  for  temperance, 
nativism  and  anti-slavery,  and  then  adjourned,  while  its  mem- 
bers hastened  to  Albany.*  The  Seward  men  nursed  this 
branch  of  nativism  in  order,  apparently,  to  make  prominent 
the  fact  that  not  all  Know- Nothings  were  opposed  to  Seward. 
Another  factor  iii  the  senatorial  contest  was  the  temperance 
question.  The  fate  of  a  prohibitory  law  lay  in  the  hands  of 
the  Seward  clique,  and  although  the  Know-Nothings  strove 
for  the  (avor  of  the  temperance  legislators  the  Whig  clique 
had  the  advantage. 

All  through  the  month  of  January  the  work  of  intrigue 
went  on.  During  the  weeks  of  waiting  the  skill  of  Seward's 
friends  detached  one  after  another  from  the  mass  of  opposi- 
tion. Finally,  by  a  fusion  of  Seward  men,  Silver-Grays, 
Democrats  and  nativists  they  had  a  clean  majority  in  joint 
session.  Then  the  contest  was  precipitated.  In  the  legisla- 
tive caucus  held  to  nominate,  so  large  a  vote  was  cast  for 
Seward  that  the  nativist  opposition  gave  up  the  fight  at  once. 
On  February  6th  the  formal  election  took  place.  Seward  re- 
ceived eighty-five  votes,  four  more  than  a  clear  majority.  The 
Know-Nothings  had  been  out-generaled.  Seward's  success  was 
a  bitter  experience  for  the  nativists,  the  more  so  because  there 
had  been  some  premature  boasting  over  his  expected  over- 

>  For  this  session:  Herald,  1855,  Janiury  10,  pp.  a,  4;  TimiSt  1855,  Jaomry  11, 
p.8,Jamiar]r30,  p.  u 
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throw.  The  anger  of  defeat  blazed  up  a  little  here  and  there 
and  then  died  down,  biding  its  time.  Twelve  Know-Nothings 
had  voted  for  Seward  in  the  legislature  and  thirty-seven  of  his 
supporters  were  said  to  have  been  under  nativist  pledges/ 
Some  of  these  were  expelled  from  the  secret  bodies  to  which 
they  belonged  and  others  were  merely  made  uncomfortable. 
But  whatever  vengeance  might  be  wreaked  upon  his  friends, 
Seward  was  safe  for  six  years  more. 

1  Names  giren  in  Herald^  1^55*  February  6,  p.  4. 
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CHAPTER  VI 

THE  INTRUSION  OF  THE  SLAVERY  ISSUE,  I854-I855 

While  the  Know-Nothing  Order  in  New  York  state  was 
battling  with  Seward  for  supremacy,  a  new  and  alluring  pros- 
pect was  opening  to  the  ambitions  of  the  Order.  All  over  the 
nation  the  new  nativist  movement  had  been  greedily  seized 
upon  by  political  leaders  whose  purposes  seemed  likely  to  be 
subserved  by  it,  and  all  over  the  nation,  too,  the  voters  had 
been  charmed  by  the  patriotism  and  the  mystery  of  the 
society.  From  Maine  to  California,  north,  east,  south  and 
west,  the  federated  secret  councils  were  grasping  power  and 
looking  forward  to  greater  conquests.  Already  boasts  were 
heard  that  the  votes  of  the  Order  would  make  a  president  in 
1856.  The  national  leaders  of  the  older  parties  stood  aghast 
at  the  rising  tide  which  threatened  to  sweep  away  both  them 
and  the  old  issues  that  they  represented.  Another  national 
political  issue,  however,  was  also  struggling  for  position. 
Anti-slavery  feeling,  inflamed  by  the  Nebraska  struggle  of 
1854  and  aggravated  by  the  border  troubles  in  Kansas,  was 
also  being  seized  upon  by  practiced  politicians  and  moulded 
for  political  purposes.  In  the  North  a  bitter  and  aggressive 
anti-slavery  movement  based  itself  on  moral  sentiment  and 
sectional  jealousy.  In  the  South  a  bitter  and  aggressive  pro- 
slavery  sentiment  based  itself  on  the  Southern  fear  of  social 
and  industrial  revolution.  Both  north  and  south  a  large  con- 
servative element  sought  for  escape  from  this  issue.  Until  the 
&11  of  1854  anti-slavery  and  nativism  had  been  neither 
friendly  nor  antagonistic.  In  some  states,  as  in  New  York, 
circumstances    might   put   anti-slavery  leaders  and  nativist 
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leaders  in  opposing  camps,  but  in  others,  as  in  Massachusetts, 
the  reverse  might  be  true.  The  two  issues  were  so  distinct  in 
character  that  they  naturally  stood  unrelated. 

Such  was  their  actual  position  when  the  National  Council 
of  the  secret  order  met  on  November  15,  1854,  at  Cincinnati, 
to  legislate  for  the  society.  The  business  of  the  session  was 
the  revision  of  the  secret  ritual,  but  at  the  same  time  politics 
were  to  be  informally  prominent'  It  was  plain  that  the  older 
parties  were  now  breaking  into  fragments  and  that  the  nativist 
movement  was  heir-apparent  to  their  power.  Presidential 
possibilities  were  asking  for  recognition  thus  early,  and  fore* 
sighted  leaders  in  the  Order  were  bent  on  paving  the  way  for 
its  control  of  the  national  government.  If  the  plans  of  the 
leaders  were  to  succeed  the  Order  must  wield  influence  in  both 
North  and  South.  This  was  the  source  of  nativist  hostility 
toward  anti-slavery,  for  the  latter  issue  was  above  all  things  sec- 
tional  and  disruptive.  If  the  nativist  policy  were  tainted  with 
anti  slavery  the  Order  could  not  hope  to  carry  a  single  Southern 
state  nor  to  control  the  Union.  Of  the  inside  history  of  the  Cin- 
cinnati Council  session  very  little  news  came  to  the  outer  world. 
It  was  learned  in  a  general  way  that  the  Council  carried  out  a 
revision  of  the  secret  ritual,  including  the  oaths  of  the  three 
degrees.  It  was  reported  that  the  delegates  devoted  some  of 
their  time  to  talking  over  the  merits  of  presidential  possibili- 
ties. It  was  rumored  that  the  Southern  members  demanded 
some  action  that  would  secure  the  Order  from  the  control  of 
the  anti-slavery  men  and  that  they  were  gratified.  Much 
more  than  this  was  learned,  however,  after  the  Council  had 
adjourned  and  its  work  had  been  reported  to  the  state  councils 
for  referendum  vote.  The  facts  came  out  in  a  bitter  wail  from 
the  anti-slavery  element,  protesting  against  the  new  oath  of 
the  third  degree.  The  new  oath,  in  form,  merely  affected  to 
condemn  a  disruption  of  the  nation,  and  to  this  idea  no  good 

1  On  this  session  see  Herald,  1854,  November  16,  p.  i ;  November  25,  p.  7 ; 
December  20,  p.  i ;  December  28,  p.  i. 
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American  could  object.  The  sting  of  it  lay  in  the  fact  that  it 
gave  the  conservative  element  and  the  pro  slavery  men  a 
means  of  suppressing  the  anti-slavery  idea  by  using  the  disci- 
pline of  the  Order  against  its  advocates.  It  is  worth  the  while, 
at  this  point,  to  give  the  Know-Nothing  oaths  in  full.  Several 
versions  of  oaths,  purporting  to  be  those  of  the  secret  order, 
were  published  by  the'  hostile  press  during  the  period  of 
Know-Nothing  activity,  but  the  only  ones  which  seem  clearly 
authentic  are  those  which  date  from  the  Cincinnati  revision.' 
The  oath  of  the  first  degree,  taken  by  all  members  of  the 
Order,  was  administered  as  follows : 

In  the  presence  of  Almighty  God  and  these  witnesses  you  do  solemnly  promise 
and  swear  that  yon  will  never  betray  any  of  the  secreu  of  this  society,  nor  com- 
municate them  eren  to  proper  candidates,  except  within  a  lawful  council  of  the 
Order;  that  you  will  never  permit  any  of  the  secrets  of  this  society  to  be  written, 
or  in  any  other  manner  to  be  made  legible  except  for  the  purpose  of  official  in- 
struction; that  yon  will  not  vote  nor  give  your  influence  for  any  man  for  any  office  in 
the  gift  of  the  People,  unless  he  be  an  American-bom  citizen,  in  favor  of  Ameri* 
cans  ruling  America,  nor  if  he  be  a  Roman  Catholic ;  that  you  will  in  all  political 
matters,  so  far  as  this  Order  is  concerned,  comply  with  the  will  of  the  majority, 
though  it  may  conflict  with  your  personal  preference,  so  long  as  it  does  not 
conflict  with  the  Constitution  of  the  United  States  of  America  or  that  of  the 
state  in  which  you  reside ;  that  you  will  not,  under  any  circumstances  whatever, 
knowingly  recommend  an  unworthy  person  for  initiation,  nor  suffer  it  to  be  done  if 
in  your  power  to  prevent  it ;  that  you  will  not  under  any  circumstances  expose  the 
name  of  any  member  of  this  Order,  nor  reveal  the  existence  of  such  an  associa- 
tion ;  that  you  will  answer  an  imperative  notice  issued  by  the  proper  authority, 
obey  the  command  of  the  state- council  president  or  his  deputy  while  assembled  by 
such  notice,  and  respond  to  the  claim  of  a  sign  or  a  cry  of  the  Order,  unless  it  be 

physically  impossible ;  and  that  you  will  acknowledge  the  State  Council  of 

as  the  legislative  head,  the  ruling  authority  and  the  supreme  tribunal  of  the  Order  in 
the  state  of ... .  acting  under  the  jurisdiction  of  the  National  Council  of  the  United 

1 A  set  of  oaths  said  to  have  been  used  in  Virginia  in  1854  may  possibly  be  those 
actually  used  by  the  Order  before  the  Cincinnati  ritual.  They  are  given  in  TH- 
bune,  1854,  August  10,  p.  6,  and  Herald,  1854,  August  12,  p.  3.  The  Cincinnati 
oaths  as  used  in  Pennsylvania  are  given  in  Times,  1855,  April  30,  p.  2.  Those 
of  the  1st  and  2d  degrees  are  also  reported  from  Warsaw,  N.  Y.,  in  Tribune, 
1855,  April  17,  p.  5.  That  of  the  3rd  degree  is  also  reported  from  Ohio  in  Times, 
1855,  June  9. 
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States  o!  North  America,  binding  ycmnelf  in  the  penalty  of  excommunication  from 
the  Order,  the  forfeiture  of  all  intercourse  with  its  members,  and  being  denounced 
in  all  the  societies  of  the  same  as  a  willful  traitor  to  your  God  and  to  your  country. 

The  assent  to  the  obligation  of  the  first  degree  was  made 
in  these  words:  "AH  this  I  voluntarily  and  sincerely  promise, 
with  a  full  understanding  of  the  solemn  sanctions  and  penal- 
ties." The  first-degree  oath  was  designed  merely  to  control 
the  voting  citizen.  The  second-degree  oath  went  further  and 
bound  the  taker  as  to  his  policy  if  advanced  to  public  office. 
It  was  administered  as  follows : 

You  and  each  of  you  of  your  own  free  will  and  accord,  in  the  presence  of 
Almighty  God  and  these  witnesses,  your  left  hand  resting  on  your  right  breast  and 
your  right  hand  extended  to  the  flag  of  your  country,  do  solemnly  and  sincerely 
swear  that  you  will  not  under  any  circumstances  disclose  in  any  manner,  nor  suffer 
it  to  be  done  by  others  if  in  your  power  to  prevent  it,  the  name,  signs,  pass. words 
or  other  secrets  of  this  degree,  except  in  open  council  for  the  purpose  of  instruc- 
tion; that  you  will  in  all  things  conform  to  all  the  rules  and  regulations  of  this 
Order,  and  to  the  constitution  and  by-laws  of  this  or  any  other  council  to  which 
you  may  be  attached,  so  long  as  they  do  not  conflict  with  the  Constitution  of  the 
United  States,  nor  that  of  the  state  in  which  you  reside ;  that  you  will  under  all  cir- 
cumstances, if  in  your  power  so  to  do,  attend  to  all  regular  signs  or  summons  that 
may  be  thrown  or  sent  to  you  by  a  brother  of  this  or  any  other  degree  of  this  Order; 
that  you  will  support  in  all  political  matters,  for  all  political  offices,  members  of 
this  Order  in  preference  to  other  persons ;  that  if  it  may  be  done  legally  you  will, 
when  elected  or  appointed  to  any  official  station  conferring  on  yon  the  power  to  do 
so,  remove  all  foreigners,  aliens  or  Roman  Catholics  from  office  or  place,  and  that 
you  will  in  no  case  appoint  such  to  any  office  or  place  in  your  gift  You  do  also 
promise  and  swear  that  this  and  all  other  obligations  which  you  hare  previously 
taken  in  this  Order  shall  ever  be  kept  through  life  sacred  and  inviolate.  All  this 
you  promise  and  declare  as  Americans  to  sustain  and  abide  by,  without  any  hesi- 
tation or  mental  reservation  whatever.     So  help  you  God  and  keep  yon  stead&st 

The  third  degree,  after  the  Cincinnati  Council,  was  often 
called  the  Union  degree  on  account  of  the  clauses  added  to  it 
having  reference  to  the  Union.  These  were  the  innovations 
against  which  the  anti-slavery  men  protested  so  vigorously. 
The  oath  was  administered  in  the  following  words : 

You  and  each  of  yon,  of  your  own  free  will  and  accord,  in  the  presence  of 
Almighty  God  and  these  witnesses,  with  your  hands  joined  in  token  of  that  frater- 
nal  affection  which  should  ever  bind  together  the  states  of  this  Union— forming  a 
ring  in  token  of  your  determination  that,  so  fiir  as  your  efforts  can  avail,  this  Union 
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shall  hare  no  end — do  solemnly  and  sincerely  swear  that  yon  will  not  under  any 
circumstances  disclose  in  any  manner,  nor  suffer  it  to  be  done  by  others  if  in  your 
power  to  prevent  it,  the  name,  signs,  pass-words  or  other  secrets  of  this  degree,  ex- 
cept to  those  whom  yon  may  prove  on  trial  to  be  brothers  of  the  same  degree,  or  in 
open  council  for  the  purpose  of  instruction ;  that  you  do  hereby  solemnly  declare 
your  devotion  to  the  Union  of  these  states  ;  that  in  the  discharge  of  your  duties  as 
American  citizens,  you  will  uphold,  maintain  and  defend  it;  that  you  will  discourage 
and  denounce  any  and  every  attempt  coming  from  any  and  every  quarter  which 
yon  believe  to  be  designed  or  calculated  to  destroy  or  subvert  it  or  to  weaken  its 
bonds,  and  that  you  will  use  your  influence,  as  for  as  in  your  power,  in  endeavor- 
ing to  procure  an  amicable  and  equitable  adjustment  of  all  political  discontents  or 
differences  which  may  threaten  its  injury  or  overthrow.  You  do  further  promise 
and  swear  that  you  will  not  vote  for  any  one  to  fill  any  office  of  honor  or  profit  or 
trust  of  a  political  character,  whom  you  know  or  believe  to  be  in  fovor  of  a  disso- 
lution  of  the  Union  of  these  states,  or  who  is  endeavoring  to  produce  that  result ; 
that  you  will  vote  for  and  support  for  idl  political  offices  Third  or  Union  degree 
members  of  this  Order  in  preference  to  all  others ;  that  if  it  may  be  done  consist- 
ently with  the  constitution  and  laws  of  the  land,  yon  will  when  elected  or  appointed 
to  any  official  station  which  may  confer  on  you  the  power  to  do  so,  remove  from 
office  or  place  all  persons  whom  you  know  or  believe  to  be  in  favor  of  a  dissolu- 
tion of  the  Union,  or  who  are  endeavoring  to  produce  that  result ;  and  that  you 
will  in  no  case  appoint  such  persons  to  any  political  office  or  place  whatever.  All 
this  you  promise  and  swear  upon  your  honor  as  American  citizens  and  friends  of 
the  American  Union,  to  sustain  and  abide  by  without  any  hesitation  or  mental 
reservation  whatever.  You  also  promise  and  swear  that  this  and  all  other  obliga* 
tions  which  you  have  previously  taken  in  this  Order  shall  ever  be  kept  sacred 
and  inviolate.  To  all  this  you  pledge  your  lives,  your  fortunes  and  your  sacred 
honors.    So  help  you  God  and  keep  you  steadfost. 

The  action  of  the  Order  in  throwing  down  the  gauntlet  to 
the  anti-slavery  men  did  not,  at  the  moment,  seem  impolitic. 
Both  north  and  south  there  were  thousands  of  thinking  men  i 
who  saw  danger  in  the  slavery  agitation  and  who  would  gladly  ! 
have  seen  it  buried  under  the  weight  of  some  less  dangerous 
issue.  It  was  this  element  that  was  eagerly  and  hopefully 
turning  to  nativism  as  an  escape  from  an  impending  dilemma. 
The  action  of  the  National  Council  at  Cincinnati  was  a  bid  for 
the  support  of  the  conservative  element  of  the  nation.  In 
New  York  state  the  new  oaths  were  very  acceptable  to  the 
nativist  managers  because  they  added  a  point  in  the  contest 
with   Seward.    The  old-time  nativist  argument  that  Seward 
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should  be  defeated  because  he  Cuvored  foreigners  and  Catholics 
was  now  reinforced  by  the  new  doctrine  that  he  should  be 
defeated  as  an  enemy  to  the  Union.  Among  the  rank  and  file 
and  lesser  leaders  there  were  some  defections  as  a  result  of  the 
action  at  Cincinnati,  but  not  sufficient  to  be  serious.  Many 
who  left  the  Order  at  this  time  in  New  York  city  attached 
themselves  to  kindred  societies  of  nativism,  more  especially  to 
the  "Allen  branch"  of  the  Order  and  the  American  Star 
Order.  The  "  Allen  branch  "  was  that  portion  of  the  Order 
which  dated  back  to  the  split  of  1852.  When  the  dual  order 
was  consolidated  in  May,  1854,  one  of  the  ward  councils  in 
New  York  city  refused  to  coalesce.  It  remained  independent, 
organized  itself  as  a  Grand  Council,  and  took  up  anew  the 
work  of  expansion.  Increased  by  new  members  and  by  with- 
drawals from  the  main  society,  the  "Allen  branch"  in  De- 
cember, 1854,  possessed  153  councils  in  New  York  and  30  in 
New  Jersey.'  The  main  branch  of  the  Order  always  recog- 
nized a  kinship  with  the  smaller  body,  but  it  was  the  special 
boast  of  the  latter  that  it  maintained  the  original  principles 
and  methods  of  the  organization.  The  American  Star  Order 
was  the  society  of  the  "  Wide- A  wakes  "  founded  by  William 
Patten  and  prominent  in  the  street-fights  of  New  York  city. 
Originally  composed  mainly  of  minors,  it  received  an  older 
element  into  its  ranks  during  the  latter  part  of  1854.  The 
growth  of  these  two  societies  in  the  metropolis  was  another 
sign  of  that  disaffection  toward  the  policy  of  the  ruling  clique 
which  had  already  brought  the  Utica  branch  of  the  society 
into  existence  in  the  interior.  The  problem  of  managing 
political  nativism  was  complicated  by  these  secessions.  The 
Cincinnati  ritual,  which  was  one  of  the  causes  of  the  changes, 
was  nevertheless  accepted  and  ratified  by  the  Grand  Council 
of  the  main  body  at  a  special  session  held  in  New  York  city 
in  January.* 

»  CouriiT'Enquirert  1855,  March  18,  p.  ^  Herald,  1854,  December  20,  p.  I. 
•  Tribune,  1855,  Janiiary  ii,  p.  4. 
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The  New  York  managers  now  feced  the  work  of  placing  the 
Order  in  New  York  state  upon  the  new  political  platform 
without  further  impairing  its  strength.  At  this  particular 
time  the  senatorial  contest  was  in  full  swing.  Until  February 
6,  1855,  *^  energies  of  the  Order  in  New  York  were  all 
directed  toward  the  defeat  of  Seward,  and  the  feeling  which 
was  aroused  against  the  great  exponent  of  anti-nativism  and 
anti-slavery  made  it  easy  to  consolidate  the  sentiment  of  the 
Order  in  favor  of  the  policy  embodied  in  the  third  degree.  In 
spite  of  the  numbers  in  New  York  city  who  went  over  to  the 
lesser  societies,  the  accessions  of  new  members  continued  to 
increase  the  strength  of  the  main  body  of  the  Know-Nothing 
organization.  It  is  impossible  to  say  whether  or  not  this  was 
due  in  any  large  measure  to  the  influence  of  the  Cincinnati 
ritual  as  a  bid  for  the  conservative  support  Probably  the 
splendid  executive  machinery  of  the  Order  is  more  entitled  to 
the  credit  of  the  expansion.  As  the  spring  election  of  1855 
drew  near  the  local  Whig  and  Democratic  leaders  through 
the  state  tried  to  hold  the  usual  party  caucuses,  but,  if  held  at 
all,  they  proved  in  many  cases  to  be  the  veriest  farces.  The 
organized  nativists  of  the  smaller  towns  manipulated  the 
regular  party  caucuses  to  accommodate  the  plans  of  the  secret 
Know-Nothing  councils.  Bitter  feuds  grew  up  within  the 
local  parties  as  a  result  of  secret  politics.  Then,  from  the 
latter  part  of  January  onward,  the  interior  cities  and  villages 
showed  the  phenomenon  of  local  abandonment  of  the  old 
Whig  and  Democratic  systems.  Voters  ranged  themselves  in 
the  local  elections  as  Know- Nothings  or  Anti-Know-Nothings, 
and  fought  out  the  issue  of  secret  politics  at  the  polls.  The 
results,  reported  in  the  daily  press,  showed  the  honors  of  suc- 
cess to  be  about  equally  divided.  This  rapid  gain  of  strength 
in  the  interior  of  the  state  went  on  far  into  the  spring  months, 
but  it  was  hardly  matched  by  a  corresponding  increase  in  New 
York  city,  where  the  results  of  the  recruiting  system  had 
about  reached  their  limit  by  the  spring  months  of  1855.     But 
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in  New  York  city,  too,  the  Barker  clique  planned  to  increase 
Know-Nothing  strength  by  capturing  the  American  Star 
Order  and  using  it  as  an  adjunct  to  the  greater  organization. 

Everything  was  favorable  to  nativism  in  New  York  state 
when  the  Grand  Council  met  in  annual  session  at  Syracuse  on 
February  13,  1855.  The  Order  now  included  960  councils 
and  about  142,000  members.  About  2,000  delegates,  repre- 
senting 910  councils,  appeared  at  the  Syracuse  session.*  On 
the  first  day  the  Council  organized  itself  and  imposed  the  test 
on  certain  of  its  members.  Seward's  election  had  taken  place 
only  a  week  before,  and  there  was  much  soreness  over  the 
event.  One  unlucky  delegate  who,  as  assemblyman,  had 
helped  to  elect  Seward,  was  mobbed  and  driven  from  the 
council  hall.*  On  the  second  day  the  Council  listened  to^  the 
president's  annual  address.  Barker  commented  hopefully  on 
the  growth  of  the^  Order,  spoke  of  the  test  and  its  good  effects 
in  ridding  the  society  of  the  unfaithful,  endorsed  the  neutral 
policy  of  the  Cincinnati  session  and  recommended  the  adoption 
of  a  new  state  constitution  by  the  Council.  The  annual  election 
followed  the  address.  President  Barker  was  again  chosen  to 
office,  as  were  also  Secretary  Farrington  and  Treasurer 
Taylor.  In  the  vice-presidency  Ambrose  Stevens,  of  Grenesee, 
superseded  Ebling.  On  the  third  day  the  Council  debated  on 
a  new  constitution.  The  secret  order  in  New  York  state  was 
at  this  time  working  under  the  constitution  adopted  at  the 
consolidation  of  the  society  in  May,  1854,  but  the  extra- 
ordinary growth  of  the  organization  had  made  that  instrument 
open  to  criticism.  Not  only  was  it  inadequate  for  the  political 
work  of  a  state  campaign,  but  its  centralizing  provisions  had 
begun  to  irritate  the  interior  counties.  At  the  special  session 
of  the  Grand  Council  in  January,  1855,  the  adoption  of  a  new 

^  For  this  session  see  Herald^  1855,  Febmary  18,  p.  3,  Febnuury  19,  p.  i ;  Timis^ 
1S55,  February  27,  p.  4.  Text  of  Barker's  address  in  Herald^  1855,  March  7,  p. 
8;  Times^  1855;  March  8,  p.  8. 

^  Herald^  1855,  February  18,  p.  3;  Couriir- Enquirer ^  1855,  February  23,  p.  2. 
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constitution  had  been  recommended,  and  a  committee  selected 
to  draft  it*  The  report  of  this  committee  was  now  ready  for 
discussion  by  the  Grand  Council  at  its  annual  session,  and  it 
was  subjected  to  lengthy  debate.  The  Council  voted  to  open 
the  membership  of  the  Order  to  native-bom  Protestants  of 
foreign  parentage.  It  voted  to  limit  the  president's  power  by 
placing  the  selection  of  district  deputies  of  each  county  in  the 
hands  of  the  delegates  of  the  county  assembled  for  that  pur- 
pose. It  voted  also  to  reduce  the  membership  of  the  Grand 
Council  to  one  delegate  from  each  subordinate  council. 
Eventually,  however,  after  voting  the  reforms,  the  proposed 
constitution  was  laid  over  to  the  next  quarterly  session. 
After  electing  delegates  to  the  National  Council  the  Grand 
Council  adjourned  on  the  isth.  The  press  reports  of  the  ses- 
sion do  not  indicate  that  the  slavery  question  played  any  part 
in  its  proceedings. 

After  the  annual  meeting  the  Barker  clique,  secured  in 
power  for  another  year,  turned  to  the  conquest  of  the  Order  of 
the  American  Star.  Of  its  success  in  this  effort  the  details 
may  be  told  as  part  of  the  history  of  the  state  campaign.  All 
the  organizing  work  of  the  Order  was,  of  course,  done  as 
secretly  as  was  possible.  Its  open  work  consisted  only  of 
continued  agitation  in  all  parts  of  the  state  against  the  in- 
fluence of  the  foreigfn-born  Catholic  element  The  latter  was 
for  a  time  cowed  by  the  strength  of  the  nativist  movement, 
and  endured  quietly  the  opprobrium  cast  upon  it.  Efforts 
were  made  by  the  nativist  movement,  also,  to  secure  legisla- 
tion, but  with  little  success.  The  proposal  to  disband  all 
foreign- bom  militiamen'  was  put  aside  by  the  legislature,  as 
was  also  the  proposal  to  require  twenty-one  years  of  residence 
for  naturalization.  The  bill  to  deport  foreign  paupers  and  crim- 
inals was  lost    The  one  successful  piece  of  legislation  was 

1  See  Barker's  address. 

*Text  of  petition  ill  Herald^  1855,  February  I5>  p.  8* 
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I  the  bill  on  church  tenures,  which  gave  lay  trustees  a  voice  in 
the  control  of  church  property,  and  which  was  contrary  to  the 
Catholic  custom  of  episcopal  control.  It  was  in  reference  to 
this  bill  that  Erastus  Brooks  and  Archbishop  Hughes  had 
their  &mous  controversy  over  the  amount  of  church  property 
held  in  the  archbishop's  name/  The  ailment  went  on 
through  a  long  series  of  letters  in  the  daily  press.  It  was 
very  pointed,  sometimes  even  violent,  and  closed  with  the 
friends  of  both  sides  claiming  victory.  These  letters  placed 
Senator  Brooks  before  the  public  as  one  of  the  g^at  cham- 
pions of  nativism,  and  made  him  later  a  leader  of  the  move- 
ment for  which  he  had  worked.  On  the  whole,  the  secret 
organization  of  the  Know-Nothings  did  not  attract  attention 
during  the  spring  of  1855  except  when  it  showed  its  work  in 
the  local  elections  or  when  the  press  chronicled  the  sessions 
of  the  Grand  Council. 

On  May  8,  1855,  came  the  regular  quarterly  session  of  the 
Grand  Council,  held  at  Syracuse  and  lasting  three  days." 
President  Barker  reported  1060  councils  with  about  178,000 
members,  and  this,  he  admitted,  was  close  to  high-water 
mark.  The  work  of  expansion  was  now  practically  done.  It 
could  not  be  expected  that  many  new  councils  would  be 
added  in  the  future,  and  the  treasury  of  the  Order  must  be 
filled  by  some  means  other  than  the  fees  which  had  filled  it  in 
the  past.  The  new  constitution  must  also  be  completed,  he 
said.  The  former  methods  of  making  local  nominations  by 
convention  were  open  to  objection,  and  it  would  be  well  to 
adopt  some  system  that  could  bring  the  voters  into  closer 
touch  with  the  selection  of  candidates.  The  reform  in  the 
selection  of  district  deputies  had  been  begun  by  him.  In 
some  counties  he  had  appointed  a  deputy  for  each  assembly 
district  and  all  deputies  were  now  appointed  on  recommenda* 

1  Contravtrsy  bitwein  Senator  Brooks  and  f  John, 

'Forsetrionsee  TVm/x,  i855»  May  9,  (o,  il«  la;  Htrmid^  1855,  Maf  13.  Text 
of  Barker's  address  in  Hirald^  1855,  Biaj  16,  p.  4. 
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tton  of  those  over  whom  they  were  to  exercise  authority. 
Also,  he  recommended  a  declaration  of  principles  which 
would  show  where  the  Order  in  New  York  state  stood.  He 
phrased  his  ideas  as  follows : ' 

First,  Americans  shall  rule  America. 

Second,  The  Union  of  the  States. 

Third,  No  North,  no  Sooth,  no  East,  no  West 

Fourth,  The  United  States  of  America,  as  they  are,  one  and  inseparable. 

Fifth,  No  sectarian  influence  in  our  legblation  or  the  administration  of  Ameri- 
can laws. 

Sixth,  Hostility  to  the  assumptions  of  the  Pope,  through  the  bishops,  priests  and 
prelates  of  the  Roman  Catholic  church,  here  in  a  Republic  sanctified  by  Protestant 
blood. 

Serenth,  Thorough  reform  in  the  naturalization  laws. 

Eighth,  Free  and  liberal  educational  institutions  for  all  sects  and  classes  with 
the  Bible,  God's  Holy  Word,  as  a  uniTersal  text-book. 

President  Barker's  suggestions  were  generally  followed  by 
the  Council.  The  new  constitution  received  final  form.  It 
was  voted  that  each  county  should  make  nominations  in  such 
manner  as  it  might  choose.  The  declaration  of  principles  was 
formally  endorsed.  This  declaration  embodied  the  neutral 
policy  set  forth  at  Cincinnati  in  the  new  third-degree  oath. 
The  act  of  the  New  York  Grand  Council  in  adopting  it  marks 
the  complete  success  of  Barker  in  harmonizing  the  state 
organization  with  the  national  policy  of  the  Order.  The  work 
was  easy  in  New  York  because  the  anti-slavery  element, 
weighted  down  by  its  friendship  for  Seward,  had  been  prac- 
tically eliminated  from  the  Order  by  the  agency  of  the  test 
before  the  new  policy  came  up  for  consideration. 

In  other  states  of  the  Union  the  secret  order  was  less 
happily  conditioned.  In  several  of  the  northern  states  the 
anti-slavery  element  in  the  Order  was  strong  and  ill-disposed 
to  stand  neutral  on  the  great  slavery  issue.  In  Massachusetts 
the  anti-slavery  men  controlled  their  Grand  Council  and 
refused  to  ratify  the  Cincinnati  ritual.    In  several  other  grand 

1  See  Barker's  address. 
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councils  the  slavery  question  was  dragged  into  debate  and 
provoked  factional  divisions.  As  the  June  session  of  the 
National  Council  drew  near,  it  was  clearly  seen  that  several 
northern  states  would  send  to  it  delegates  more  or  less 
violently  anti-slavery  in  opinion,  while  the  southern  states 
would  send  representatives  no  less  violently  in  favor  of  pro- 
slavery  ideas.  Under  these  circumstances  a  conflict  in  the 
national  body  was  certain  unless  good  management  could 
avert  it.  On  June  5,  1855,  the  National  Council  met  at 
Philadelphia,  with  President  Barker  in  the  chair  and  every 
state  in  the  Union  represented  by  delegates."  For  New  York 
appeared  James  W.  Barker,  of  New  York,  Thomas  J.  Lyons, 
of  Orange,  L.  Sprague  Parsons,  of  Albany ,  Stephen  Sammons, 
of  Montgomery,  Selah  Squires,  of  Chenango,  Stephen  V.  R. 
Mallory,  of  Ontario,  and  Horatio  Seymour,  Jr.,  of  Erie.  In 
the  work  of  organizing  the  Council  the  suspicious  attitude  of 
the  South  showed  itself,  and  the  delegation  of  the  District  of 
Columbia  was  admitted  to  the  floor  in  order  to  placate  the 
South  by  balancing  the  free-state  and  slave-state  representa- 
tion. President  Barker's  annual  address  referred  disapprov- 
ingly to  the  anti-slavery  issue.  On  June  8th  the  election  of 
officers  made  E.  B.  Bartlett,  of  Kentucky,  the  National 
President  of  the  Order.  Barker  was  a  candidate  for  re  elec- 
tion, but  was  set  aside  in  favor  of  a  man  more  closely  linked 
with  Southern  interests.  In  these  earlier  days  of  the  Council, 
then,  the  Southern  members  showed  their  intention  of 
dominating  its  action  to  guard  their  interests.  All  looked 
anxiously  forward  to  the  report  of  the  committee  on  platform, 
which  would  precipitate  a  conflict,  if  conflict  there  were  to  be. 
All  through  the  earlier  days  of  the  session  there  was  active 
political  discussion  among  the  delegates,  and  by  the  time  the 
matter  of  principles  came  up  for  formal  action  the  conserva- 
tive delegates  had  mostly  been  swept  out  of  neutrality  into  one 

^  This  accoant  is  made  from  Herald  and  Trihune  reports.     Text  of  Barker  t 
address  in  Herald^  1855,  July  a,  p.  3. 
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or  the  other  of  the  aggressive  factions.  Unfortunately  there 
was  no  master-mind  or  guiding  clique  to  quell  the  storm.  On 
June  I  ith,  instead  of  a  report  on  platform,  the  Council  received 
reports  from  the  committee  on  resolutions,  which  brought  the 
crucial  question  before  it.  There  were  two  reports.  The 
majority  report,  drawn  up  by  Burwell  of  Virginia,  embodied 
the  pro-slavery  ideas,  while  the  minority  report  was  distinctly 
rn  opposition.  Then  the  contest  began.  The  debate  which 
began  on  the  nth  lasted  all  through  the  12th  and  13th.  The 
North  and  South  were  fairly  pitted  against  each  other. 
Secrecy  as  to  the  contest  was  impossible,  and  the  daily  press 
of  the  nation  chronicled  day  by  day  its  progress.  The  small 
conservative  element  in  the  Council  tried  to  turn  aside  the 
trouble  by  a  compromise,  but  the  resolution  which  Raynor,  of 
North  Carolina,  introduced  for  that  purpose  was  promptly 
killed.  Late  on  the  13th  the  Council  rejected  the  minority 
report  and  accepted  the  majority  report.  This  act  decided 
that  the  national  policy  of  the  Order,  so  far  as  the  National 
Council  could  declare  it,  was  to  be  pro-slavery  in  character. 
The  text  of  the  Burwell  resolutions  was  as  follows  :* 

Resolved^  That  the  American  Party,  having  risen  upon  the  ruins  and  in  spite  of 
the  opposition  of  the  Whig  and  Democratic  Parties,  cannot  be  held  in  any  manner 
responsible  for  the  obnoxious  acts  and  violated  pledges  of  either;  that  the  systematic 
agitation  of  the  slavery  question  by  those  parties  has  elevated  sectional  hostility  into 
a  positive  element  of  political  power,  and  brought  our  institutions  into  peril:  It  has 
therefore  become  the  imperative  duty  of  the  American  Party  to  interpose  for  the 
purpose  of  giving  peace  to  the  country  and  perpetuity  to  the  Union;  That  as  expe- 
rience has  shown  it  is  impossible  to  reconcile  opinions  so  extreme  as  those  which 
separate  the  disputants,  and  as  there  can  be  no  dishonor  in  submitting  to  the  laws, 
the  National  Council  has  deemed  it  the  best  guarantee  of  common  justice  and 
future  peace  to  abide  by  and  maintain  the  existing  laws  upon  the  subject  of  slavery 
as  a  final  and  conclusive  settlement  of  that  subject  in  spirit  and  in  substance. 

Resolved^  That,  regarding  it  as  the  highest  duty  to  avow  these  opinions  upon  a 
subject  so  important  in  distinct  and  unequivocal  terms,  it  is  hereby  declared  as  the 
sense  of  the  National  Council  that  Congress  possesses  no  power  under  the  Consti- 
tution to  legislate  upon  the  subject  of  slavery  in  the  states  or  to  exclude  any  state- 

1  Text  in  Tribune^  1855,  J*"**  *5»  P-  5* 
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from  admissioii  into  the  Union  because  iti  constitution  does  or  does  not  recognize 
the  institution  of  slayery  as  a  part  of  her  social  system;  and  expressly  pretenniuing 
any  expression  of  opinion  upon  the  power  of  Congress  to  establish  or  prohibit 
slarery  in  the  territories,  it  is  the  sense  of  this  National  Council  that  Congress  ought 
not  to  legislate  on  the  subject  of  slarery  within  the  territories  of  the  United  States, 
and  that  any  interference  by  Congress  with  slavery  as  it  exists  in  the  District  of 
Columbia  would  be  a  riolation  of  the  spirit  and  intention  of  the  compact  by  which 
the  State  ot  Maryland  ceded  the  District  to  the  United  States,  and  a  breach  of  the 
national  fiiith. 

On  the  moming  of  the  14th  came  the  sequel  to  the  victory 
of  the  pro-slavery  fcen.  Led  by  the  Massachusetts  delegation 
the  Northern  members  met  in  caucus,  every  free  state  except 
New  York  being  represented.  One  of  the  most  outspoken 
anti-slavery  delegates,  Henry  Wilson,  of  Massachusetts,  was 
made  chairman.  Under  his  leadership  the  caucus  formulated 
an  "  Appeal  to  the  People,"  which  declared  the  principles  of 
its  signers  to  be  nativism  and  anti-slavery.'  Many  of  the 
anti-slavery  men  then  abandoned  the  Council  session  and  left 
the  city.  This  action  of  the  minority  was  hailed  at  the  time 
as  the  first  revolt  of  the  North  against  Southern  dictation." 
The  anti-Southern  newspapers  delightedly  described  the  in- 
cident as  a  split  in  the  secret  order.  In  this  they  were  hardly 
correct,  for  no  delegate  to  the  National  Council  could,  by  his 
individual  act,  bind  the  Grand  Council  which  he  represented, 
and  a  secession  of  members  merely  left  certain  states  unrepre- 
sented. It  did  not  sever  such  unrepresented  states  from  the 
Order.  Not  all  the  Northern  members  left  the  session,  indeed, 
after  the  caucus  of  the  14th.  Many  remained  in  their  seats 
and  the  Council  went  on  with  its  work.  The  formal  platform 
of  the  Order  was  now  adopted.  It  was  a  long  document  in 
which  the  text  of  the  Burwell  resolutions  was  incorporated  as 
the  twelfth  section.'  It  was  under  the  phrase  of  "  the  twelfth 
section "  that  they  were  afterward  mentioned  in  discussk>ns. 

'Text  of  Appeal  in  Trihutte^  1855,  June  15,  p.  $• 

«  Times^  1855,  June  15,  p.  4. 

*Text  of  platform  in  Herald  and  Tribune  of  1855,  JvBC  16. 


Digitized  by  VjQOQlC 


345]  ^^^  IJNTRUSION  OF  THE  SLAVERY  ISSUE  147 

The  Council  ordered  a  session  on  July  4,  1856,  to  nominate  a 
presidential  ticket,  and  provided  a  basis  of  representation  for 
it  Adjournment  finally  took  place  on  June  15th.  This 
session  was  the  turning-point  in  the  fortunes  of  the  secret 
order  as  a  national  power.  The  pro-slavery  men,  by  their 
insis^ce,  had  written  the  doom  of  the  movement  and  thrust 
aside  a  golden  opportunity  to  avert  the  calamities  of  the 
future.  Henceforth  the  slavery  issue  dominated  national 
politics  unchecked. 

The  course  followed  by  the  New  ?ork  delegation  in  the 
Philadelphia  session  had  been  throughout  friendly  to  the 
South.  The  explanation  of  this  lies  in  the  fact  that  New  York 
had  two  aspirants  for  the  presidential  nomination  of  1856. 
Millard  Fillmore,  of  Buffalo,  ex-president  of  the  United  States 
and  former  head  of  the  Silver-Gray  faction  of  Whigs  had  in 
1852  been  the  favorite  of  the  New  York  nativists  for  the 
presidency,  and  had  in  1854  helped  the  secret  order  to  its 
splendid  growth  in  New  York  state  by  throwing  his  influence 
in  its  favor.  Early  in  1855,  having  previously  remained  out- 
side of  the  secret  order,  he  became  a  nominal  member '  and  a 
candidate  for  nomination  as  president.  George  Law,  of  New 
York  city,  was  a  wealthy  contractor,  new  to  politics,  but 
popular,  ambitious,  liberal  and  likely  to  take  well  with  the 
voters  if  lucky  enough  to  get  a  nomination."  He  began  his 
canvass  in  February,  1855,  and  was  sedulously  "boomed"  by 
several  newspapers  of  the  state.  With  presidential  ambitions 
to  be  promoted,  the  course  of  the  New  York  managers  was 
plain.  They  must  court  the  favor  of  the  South  or  nativism 
could  not  carry  a  presidential  election.  The  Know-Nothing 
Order  had  made  great  progress  in  the  Southern  states,  wel- 
comed as  an  organization  which  was  thoroughly  opposed  to 
sectional  ideas.     The  attitude  taken  in  the  North  by  its  anti- 

>  Times,  1856,  March  3,  p.  3,  August  5,  p.  3. 

*  Biographj,  three  oolnmns,  in  Herald^  1855.  June  s,  p.  t. 
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slavery  members  and  the  fact  that  the  Order  had  been  non- 
committal on  the  slavery  issue  had  of  late,  however,  caused  the 
movement  to  be  viewed  by  the  South  with  distrust.  It  was  on 
account  of  this  distrust,  apparently,  that  the  Know- Nothings 
lost  the  Virginia  election  of  May,  1855,  just  before  the  Phila- 
delphia session.*  It  certainly  seemed  best  at  the  moment  to 
side  with  the  element  which  demanded  assurances  favorable 
to  slavery,  and  New  York  did  so.  In  a  presidential  election  the 
thirty-five  electors  of  New  York,  backed  by  the  1 20  votes  of  the 
slave  states,  could  seat  their  candidate.  Of  course  the  Order 
could  not  be  sure  of  all  the  Southern  states,  but  since  the 
North  was  divided  on  the  slavery  question  that  side  of  the 
controversy  was  to  be  favored  which  seemed  least  sectional. 
When  the  anti-slavery  men  of  the  National  Council  drew 
apart  in  caucus  the  New  York  delegation  held  aloof  and  voted 
for  the  pro- slavery  platform.  It  must  nevertheless  have  been 
offensive  to  some  of  them.  The  close  of  the  Council  session 
brought  Barker  and  his  friends  back  to  New  York  with  a  new 
problem  on  their  hands.  They  had  before  this  crushed  out 
anti-slavery  in  the  Order  and  had  successfully  put  the  society 
organization  on  a  platform  of  neutrality  as  to  the  slavery 
issue.  Now  they  must  go  still  further  and  make  the  Order  in 
New  York  state  plainly  pro- slavery  to  agree  with  the  national 
platform. 

No  time  was  lost  in  beginning  the  work.  On  June  1 8th,  in 
response  to  a  call  signed  by  the  seven  delegates  of  the 
National  Council,  an  immense  mass-meeting  was  held  at  New 
York  in  City  Hall  Park.'  This  action  committed  the  secret 
order  in  New  York  city  to  the  new  platform.  Of  the  steps 
taken  to  swing  the  interior  counties  into  line  no  record  re- 
mains. The  Order  was  by  no  means  unanimous  in  favor  of 
the  pro-slavery  platform.     Here  and  there  were  heard  expres- 

1  Herald,  1855,  May  27,  p.  4. 

*  Full  reports  in  Herald  and  Tribune, 
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sions  of  dissent.  A  few  councils  surrendered  their  charters 
and  disbanded.  Others  protested  but  remained  faithful.  In 
general  the  Order  remained  quietly  waiting  developments.  It 
was  noticeable  that  in  New  York  state  there  was  no  special 
Grand  Council  session  called  to  consider  a  ratification  of  the 
action  taken  at  Philadelphia.  In  other  states  where  the  grand 
councils  met  for  this  purpose  there  was  a  general  breaking 
away  from  the  established  principles  of  the  secret  system. 
Massachusetts  openly  seceded.'  Other  states  began  to  alter 
their  secret  systems  at  their  own  discretion  without  any  regard 
to  the  national  unity  of  the  Order*  The  Philadelphia  session 
was,  as  the  New  York  Tribune  gleefully  said,  "  the  beginning 
of  the  end"  of  the  secret  national  nativist  movement.  In 
Ohio  some  seceders  from  the  Know-Nothing  Order  organized 
a  rival  order,  and  under  the  name  "  Know-Somethings  "  strove 
for  national  expansion,'  but  their  movement  failed  to  attain 
strength  although  it  secured  a  foothold  in  several  states. 
On  August  2 1st  the  committee  of  correspondence  which  had 
been  created  at  the  bolters'  caucus  during  the  Philadelphia 
session  issued  a  call  for  a  gathering  of  anti-slavery  Know- 
Nothings  at  Cincinnati  on  November  21st,  the  object  being  a 
re-organization  of  the  secret  movement  on  an  anti-slavery 
basis.^  Meanwhile,  amid  all  these  reports  of  changes  and  dis- 
integration, the  New  York  organization  was  held  quiescent, 
looking  forward  to  the  regular  quarterly  session  of  the  Grand 
Council  in  August,  when  the  matter  of  politics  must  necessarily 
be  discussed.  During  the  weeks  that  intervened  between  the 
Philadelphia  session  and  the  August  Council  the  sentiment  of 
the  Order  had  time  to  shape  itself,  guided,  of  course,  by  the 
local  leaders.     It  was  in  this  time  that  there  began  in  New 

1  Text  of  address  in  Herald^  1855,  June  30,  p.  i. 

*  Tribune^  1855,  August  1 1,  p.  5. 

•  Tribune^  1855,  January  17,  p.  5. 

«Text  of  call  in  Tribune^  1855,  August  31,  p.  6. 
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York  city  an  earnest  and  determined  opposition  to  the  power 
of  the  clique  headed  by  James  W.  Barker.  The  slavery  issue 
mingled  itself  with  this  movement  of  dissatis&ction  and  aided 
in  weakening  Barker's  influence  in  the  Order.  A  factional 
division  thus  developed  itself  quietly,  having  on  one  side  the 
Barker  clique  and  the  southeastern  counties,  while  in  opposi- 
tion stood  the  old  leaders  of  the  Silver-Grays,  supported  by 
the  interior  districts.*  The  Barker  clique  stood  for  ratification 
of  the  Philadelphia  platform,  while  the  opposition  element 
favored  frank  concessions  to  the  growing  anti-slavery  senti- 
ment in  the  state. 

The  Grand  Council  eventually  met  August  28,  1855,  at 
Binghamton,  with  a  small  attendance  of  delegates.'  On  the 
first  day,  after  organizing,  it  selected  places  for  the  next 
Council  session  and  for  a  state  nominating  convention.  On 
the  second  day  the  matter  of  the  platform  came  up.  In  the 
morning  a  report  was  received  from  the  delegates  who  had 
represented  the  Grand  Council  at  Philadelphia  and  the  subject 
was  then  referred  to  a  special  committee  on  platform.  At 
the  evening  session  this  committee  brought  in  its  report. 
Almost  unanimously  the  committee  turned  its  back  on  the 
pro-slavery  program  of  the  Philadelphia  session,  and  held  the 
order  in  New  York  state  to  the  old  policy  of  neutrality. 
The  two  resolutions  in  which  its  position  was  specially  de- 
clared were  phrased,  one  in  a  way  to  please  the  anti-slavery 
men  and  the  other  in  a  way  to  please  the  opposite  group. 
This  platform  as  reported  by  committee  was  at  once  accepted 
by  vote  of  the  Council.  On  the  third  day  of  the  session  the 
Council  created  a  new  state  committee,  composed  of  one 
member  from  each  senatorial  district,  and  then  adjourned. 
The  significance  of  the  Council's  action  on  the  platform  was  a 
little  vague  in  most  ways.     It  was  a  skillful  efTort  to  satisfy 

1  Tribune^  1855,  August  29,  p.  5. 

'  This  account  is  from  Tribune  reports. 
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both  sides  of  the  slavery  controversy.  The  fact  was  evident, 
however,  that  the  refusal  to  accept  the  Philadelphia  platform 
meant  a  defeat  for  the  Barker  clique,  a  severance  of  open 
alliance  with  the  South,  and  practically,  though  not  in  so 
rnany  words,  a  repudiation  of  the  pro-slavery  position  of  the 
National  Council.  The  platform  as  adopted  by  the  Bingham- 
ton  Council  was  modeled  upon  that  previously  adopted  at  the 
May  Council,  but  was  more  explicit  on  the  slavery  question.^ 
It  follows : 

Flnt,  Americans  to  rule  America. 

Secood,  The  mamtenance  of  the  Union  and  the  compromises  of  the  Constitiitioa 
6athfaUy  fiilfiUed. 

Third,  The  absolute  exclusion  from  the  creed  of  the  American  Party  of  all  sec- 
tional doctrines  that  are  against  the  sense  of  any  portion  of  the  American  Union, 
and  the  disuse  of  the  name,  influence  or  organisation  of  the  American  Party  to 
adTance  any  measure  against  the  constitutional  rights  of  the  states,  or  the  intention 
or  effect  of  which  shall  be  to  endanger  the  perpetuity  of  the  Union. 

Fourth,  No  sectional*  interference  in  our  legislature,  and  no  proscription  of  per- 
sons on  account  of  religious  opinions. 

Fifth,  Hostility  to  the  assumptions  of  the  papal  power  through  the  bishops,  pre- 
lates, priests,  or  ministers  of  the  Roman  Catholic  church  as  anti-republican  in 
principle  and  dangerous  to  the  liberties  of  the  people. 

Sixth,  Thorough  reform  in  the  naturalization  laws  of  the  federal  goremment 

Seventh,  The  enactment  of  the  laws  for  the  protection  of  the  purity  of  theballoC 
box  by  the  sute. 

Eighth,  Free  and  reliable  institutions  for  the  education  of  all  classes  of  the 
people,  with  the  Bible  as  a  text-book  in  our  common  schools. 

Resolved,  That  the  national  administration,  by  its  general  course  of  official  con- 
duct, together  with  an  attempt  to  destroy  the  repose,  harmony  and  fraternal  rela- 
tion of  the  country  in  the  repeal  of  the  Missouri  compromise,  and  the  encourage- 
ment of  aggression  upon  the  goremment  of  the  territorial  inhabitants  of  Kansas, 
deserves  and  should  receive  the  united  condemnation  of  the  American  people, 
and  that  the  institution  of  slavery  should  derive  no  extension  from  such  repeat 

Resolved,  That  in  the  organization  of  the  American  Order  the  institution  of 
involuntary  servitude  was  and  now  is  regarded  as  local  and  not  national  in  its  char- 
acter, a  subject  for  the  toleration  of  a  difference  of  opinion  by  the  citizens  of  the 
northern  and  southern  states,  and  as  such  has  no  rightful  place  in  the  platform  of 
the  national  American  Party. 

>  Text  of  platform  in  THhtne,  1855,  August  30,  p.  4. 
*  Query:  Sectarian? 


Digitized  by  VjOOQIC 


152  POLITICAL  NATIVISM  [350 

This  platform  did  not  show  any  new  developments  in  the 
policy  of  the  secret  order,  but  rather  a  maintenance  of  its  old 
endeavor  to  keep  nativism  to  the  fore  as  its  one  real  basis  of 
effort.  The  Order  stood  for  compromise  and  peace  on  the 
slavery  issue.  The  real  significance  of  the  Binghamton  plat- 
form in  the  history  of  the  Order  was  its  recognition  of  the 
bsX  that  the  organization  must  not  go  too  far  in  defiance  of 
anti-Southern  sentiment  In  other  words  the  nativist  move- 
ment, with  all  its  splendid  machinery,  was  not  strong  enough 
to  disregard  the  anti-slavery  movement.  Heretofore,  the  two 
issues  had  been  rivals  in  New  York  politics,  with  nativism 
foremost.  Now  the  tide  was  turning  and  anti-slavery  was 
taking  the  lead. 
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The  break-down  of  the  old  Whig  and  Democratic  Parties 
in  New  York  state  which  began  in  1854  was  continued  through 
the  state  campaign  of  1855.  Before  the  aggressive  action  of 
new  issues  embodied  in  specially  organized  movements  the 
old  partisan  fabrics  exhibited  such  disruption  and  weakness  as 
seemed  to  foretell  their  utter  extinction.  The  Know-Nothing 
organization  stood  out  above  all  forces  in  the  early  months  of 
1855  as  a  force  destructive  of  old  methods  in  politics.  Its 
vitality  was  astounding.  It  had  at  its  service  an  enthusiasm 
such  as  few  political  parties  could  hope  to  meet  in  their  own. 
It  was  sleepless,  ubiquitous,  cunning  and  aggressive.  In  the 
fall  elections  of  1854  it  rivaled  the  older  parties  in  its  strength. 
In  the  local  spring  elections  of  1855  it  overtopped  them  all 
and  forced  its  opponents  to  unite  in  sheer  self-defense,  regard- 
less of  party  names.  It  stood,  in  the  spring  of  1855,  easily  the 
most  powerful  single  political  body  in  the  state.  Next  to  it  in 
strength  stood  the  Democratic  Party.  The  dual  organizations 
of  the  Soft- Shells  or  administration  men  and  the  Hard-Shells 
or  anti-administration  men  still  faced  each  other  in  the  spring 
of  1855  with  unaltered  stubbornness,  each  claiming  to  be  the 
true  representative  of  the  old  party.  The  dismembered  party 
was  losing  voters  to  the  organized  movements  continually,  but 
yet  it  had  a  vitality  and  hopefulness  that  made  it  a  strong 
factor  in  state  politics.  There  was  just  a  possibility  of  a 
re-union  of  the  factions  for  campaign  work,  and  in  such  event 
the  Democracy,  despite  its  losses,  might  be  stronger  than 
organized  nativism. 
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Outside  of  the  Know-Nothing  Order  and  the  disorganized 
Democracy  there  was  no  one  strong  aggressive  force  in  the 
field  in  the  early  spring  of  1855,  but  political  prophets  were 
not  deceived  by  appearances.  Men  knew  that  out  of  the  less 
powerful  organizations  of  the  day  the  skillful  leaders  of  the  old 
Whig  Party  would  build  up  a  coalition  of  some  sort  that 
would  be  strong  enough  to  make  at  least  an  effort  toward  con- 
trol of  the  state.  The  material  for  such  a  coalition  was  to  be 
found  in  the  organized  temperance  movement,  the  Whig  Party 
system  and  the  chaotic  anti-slavery  movement.  The  temper- 
ance movement  was  bound  to  the  Seward  clique  by  its  obliga- 
tion to  repay  the  favor  of  a  prohibitory  liquor  law  enacted  in 
April,  1855.  The  Whig  Party  was  bound  to  the  Seward 
clique  by  the  fact  that  the  latter  held  control  of  its  machinery. 
The  anti-slavery  movement  was  bound  to  the  same  clique  by 
the  lack  of  any.  other  leaders  on  whom  it  could  rely  for  suc- 
cess. Of  these  forces  which  stood  ready  to  Seward's  hand 
probably  the  strongest  in  the  spring  of  1855  was  the  organized 
temperance  movement.  Encouraged  by  the  winning  of  a  pro- 
hibitory law  and  militant  against  a  threatened  repeal,  the  or- 
ganization was  capable  of  showing  important  results  in  a  state 
campaign.  Its  strength  lay,  of  course,  largely  in  the  smaller 
villages  and  towns.  Next  to  the  temperance  movement  as  a 
political  force  was  the  Whig  organization,  which  was  now  only 
a  remnant  of  the  old  party.  Of  the  two  factions  which  existed 
in  1854  one  was  absorbed  into  the  nativist  movement  and  the 
other  was  rapidly  dwindling  into  nothingness.  The  party  as 
it  stood  was  a  weak  affair,  but  its  name  was  a  valuable  asset 
and  carried  with  it  the  control  of  some  thousands  of  votes. 
The  an ti- slavery  movement  was  not  strong  in  organization  in 
the  spring  of  1855,  though  anti-slavery  sentiment  was  wide- 
spread in  the  community.  The  two  organizations  of  the  Anti- 
Nebraska  men  and  the  Free  Democrats  which  had  shared  in 
the  campaign  of  1854  still  retained  in  1855  a  vague  form  of 
embodiment  but  their  platforms  needed  alteration  to  fit  the 
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more  recent  phases  of  the  slavery  question.  Such  as  they 
were,  however,  the  two  groups  were  natural  allies  of  the  Sew- 
ard interest 

The  state  offices  to  be  filled  at  the  election  of  1855  ^^^^  "^^ 
of  unusual  importance,  since  neither  the  governorship  nor  the 
senatorships  of  the  state  would  depend  upon  the  result  of  the 
election.  The  significance  of  the  campaign  lay,  therefore,  not 
so  much  in  the  offices  at  stake  as  in  the  prophecy  which  it 
would  hold  of  the  coming  events  of  1856,  the  presidential 
year.  The  disruption  of  parties  which  had  been  taking  place 
in  New  York  state  was  no  local  phenomenon.  The  same 
change  was  going  on  all  over  the  Union.  Everywhere  the 
party  systems  were  going  to  wreck  in  consequence  of  faction 
fights  and  the  inroads  of  new  issues.  Organized  nativism  in- 
tended to  put  a  presidential  ticket  in  the  field  in  1856  and 
seemed  destined  to  success.  The  Democratic  Party  undoubt- 
edly would  survive  its  trials  and  also  have  its  regular  national 
ticket  in  the  field.  Less  fortunate,  the  Whig  Party  could  not 
hope  to  cope  with  either  of  its  rivals  unless  a  miracle  could 
turn  back  the  tide  of  disruption  and  unite  its  membership 
upon  a  real  issue.  The  Nebraska  matter  and  the  Kansas 
struggle  kept  the  slavery  issue  before  the  nation  during  1854 
and  1855.  All  through  the  North  there  was  a  strong  anti- 
slavery  feeling.  Before  the  winter  of  1854-55  was  over  men 
were  beginning  to  talk  of  a  great  anti-Southern  political  move- 
ment In  New  York  state  it  was  sometimes  said  that  Senator. 
Seward  would  look  to  such  a  movement  for  a  presidential 
nomination  in  1856.  Under  these  circumstances  the  vote  cast 
by  the  respective  groups  in  the  state  of  New  York  in  1855 
would  be  an  important  hint  of  what  that  pivotal  state  might 
be  expected  to  do  in  the  presidential  contest  of  the  following 
year.  It  might  have  been  foretold,  therefdre,  that  the  state 
campaign  of  1855  would  be  a  struggle  in  which  the  chief 
figures  would  be  organized  nativism  pitted  against  a  Seward 
coalition. 
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Within  the  first  six  months  of  1855  the  political  leaders 
began  to  marshal  their  respective  forces  into  line.  The  nativ- 
ist  movement  was  represented  chiefly  by  the  Know- Nothing 
Order,  but  there  were  some  thousands  of  nativist  voters  out- 
side of  the  Order.  The  secret  Order  of  United  Americans 
had  possibly  30,000  members  scattered  all  over  the  state,  but 
most  numerous  in  the  south-eastern  counties.  The  secret 
Order  of  the  American  Star  had  probably  not  over  5,000 
voters,  almost  wholly  in  New  York  and  Kings  counties.  The 
secret  society  of  the  "Allen  Know-Nothings"  had  an  unknown 
number  of  voters  in  New  York  city.  The  secret  American 
Protestant  Association  and  kindred  societies  also  had  their 
members.  Barker  and  his  friends  were  able  to  exercise  influ- 
ence in  nearly  all  these  groups.  The  American  Star  was  re- 
organized wholly.  When  Patten,  the  founder  of  the  society, 
left  the  city,  the  leadership  of  it  fell  to  Jacob  B.  Bacon,  an  ally 
of  Barker.  Then  a  plan  was  carried  out  in  which  the  society 
was  re-formed  on  the  Know-Nothing  model.*  It  became  a 
federation  of  "temples,"  governed  by  a  grand  temple.  Its 
political  work  was  directed  by  a  board  composed  of  the  five 
chief  officers  of  the  grand  temple.  Its  declared  mission  was 
in  part  to  "  act  politically  with  the  great  national  American 
Party,  aiding  to  elect  its  candidates  and  working  to  carry  out  its 
principles."  In  April,  1855,  ^he  society  had  eighty-four  temples 
and  10,000  members,  not  all  of  whom  were  voters.*  About 
the  same  time  that  the  American  Star  was  re-organized  a  plan 
was  set  on  foot  in  the  O.  U.  A.  to  re-organize  its  executive 
system  into  a  form  similar  to  that  of  the  Know- Nothings. 
There  seems  no  direct  evidence  that  the  Barker  clique  were 
the  movers  in  this  plan,  but  it  coincided  curiously  well  with 
their  policy.    The  proposed  innovation  contemplated  a  fed- 

^  Pamphlet  in  Gildersleeye  Coll.,  and  reprint  of  same  in  Trihune^  1^55*  ^^P" 
tember  5,  p.  7,  gives  ritual  complete.  Times ^  1855,  September  5,  p.  i,  Septem- 
ber 6,  p.  2,  also  giyes  ritual.     Timesy  1855,  October  20,  p.  2,  ^ytA  constitution. 

*  TimiSt  1855,  October  20,  p.  2. 
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erated  group  of  "  executive  associations  "  controlled  by  certain 
f)ersoDs  who  would  possess  an  "executive  degree."  The 
executive  associations  were  to  be  composed  of  voters  recruited 
from  the  ranks  of  the  Order.  The  plan  was  an  elaboration  of 
the  previously  used  O.  U.  A.  machinery.  On  April  24th,  the 
grand  executive  committee  recommended  the  new  scheme  to 
Arch -Chancery,  and  in  May  the  Executive  Convention  took 
like  action.*  Arch-Chancery,  in  August,  permitted  the  new 
system  to  be  tried.  While  the  three  chief  secret  societies  of 
the  nativist  movement  were  thus  approaching  a  common 
model,  their  forces  were  also  being  welded  together  into  har- 
mony in  political  action.  During  May  and  June  there  were 
sessions  in  New  York  city  of  delegates  from  all  the  nativist 
societies,  and  their  work  culminated  on  July  13th  in  a  conven- 
tion which  marked  the  local  beginning  of  an  American  Party 
separate  and  distinct  from  any  one  secret  organization.  On 
August  28th,  when  the  Grand  Council  put  into  effect  a  new 
feature  of  organized  nativism  by  ordering  a  state  nominating 
convention,  its  action  similarly  showed  a  tendency  to  break 
away  from  the  old  secret  system  and  create  an  open  party 
system  which  could  enlist  the  votes  of  those  nativists  who 
might  not  approve  the  secret  system.  As  yet,  however,  there 
was  no  suggestion  that  the  Know- Nothing  Order  itself  give 
up  its  secrecy. 

The  Seward  coalition  was  also  built  up  during  the  early 
months  of  1855  with  anti-slavery  sentiment  as  its  source  of 
strength.  On  May  30th  the  former  anti- Nebraska  moven;ent 
was  revived  under  the  name  of  **  Republican."  This  name  of 
"  Republican  "  was  in  frequent  use  all  through  the  North  dur- 
ing the  growth  of  anti-Southern  feeling.  The  name  was  used 
at  various  times,  in  various  states,  by  various  sorts  of  organi- 
zations, whose  various  principles  agreed  generally  in  the  one 
particular  of  opposition  to  Southern  interests.  In  New  York 
state  the  name  was  formally  assumed  in  September,  1854,  by 
*  Executive  records  of  O.  U.  A. 
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a  group  in  the  anti-Nebraska  convention  who  wished  to  make 
the  movement  plainly  bi-partisan  in  character.  Their  wishes 
were  disregarded,  and  they  seceded,  creating  a  Republican 
organization,  and  then  merging  with  the  Free  Democracy.  At 
the  same  time  the  name  was  also  assumed  by  the  anti-Nebraska 
convention  in  a  motion  hastily  carried  during  the  excitement 
of  its  closing  hours,"  and  scarcely  referred  to  during  the  cam- 
paign that  followed  the  convention.  It  was  by  virtue  of  that 
motion  that  the  committee  appointed  by  the  convention  of 
1854  made  its  bow  in  May,  1855,  as  representative  of  the  new 
Republican  movement  devoted  to  the  Seward  interest.  The 
transformation  and  revival  of  the  former  anti-Southern  organi- 
zation made  no  stir  whatever,  nor  was  there  any  surprise  when, 
on  July  1 8th,  the  Republican  state  committee  and  the  Whig 
state  committee  met  together  and  called  conventions  to  meet 
on  the  same  day  in  September.  All  this  had  been  foreseen. 
It  was  merely  the  drawing  together  of  the  Seward  forces. 
Close  following  the  coalition  of  Whigs  and  Republicans  came 
other  steps  in  the  Seward  program.  On  July  25th  the  state 
committee  of  the  temperance  movement  met  and  issued  a  con- 
vention call  to  take  effect  on  the  day  following  the  Whig  and 
Republican  conventions.  This  meant  an  endorsement  by  the 
temperance  movement  of  Seward's  nominees.  Next,  on  July 
31st,  the  representatives  of  two  secret  political  societies  met  at 
Rochester  and  arranged  for  action  in  support  of  the  new  Re- 
publican movement.  Finally,  on  August  i6th,  the  Free  Demo- 
cratic state  committee  called  upon  its  followers  to  join  their 
efforts  in  aid  of  the  Republican  org^anization.  .This  completed 
the  structure  on  which  the  Seward  interest  would  base  its 
hopes. 

The  part  taken  by  secret  societies  in  this  work  of  fusion  is 
not  at  all  important,  but  it  had  its  interesting  features.  The 
two  societies  concerned  were  the  so-called  "  Choctaws "  and 

1  Tribune,  1854,  September  38,  p.  6l 
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the  "  Know-Somethings."  The  Choctaws '  were  those  Know- 
Nothings  who  seceded  from  the  main  order  in  October,  1854, 
and  duplicated  the  secret  system.  They  did  not  claim  over 
150  councils  in  1855,  and  probably  had  much  less.  Their 
principles  included  opposition  to  slavery,  and  they  were  sup- 
porters of  Seward.  The  Know- Somethings  were  members  of  a 
secret  society  started  in  Ohio  in  January,  1855,  by  Know-Noth- 
ing  seceders.'  In  principles  it  was  mildly  nativist  and  emphati- 
cally anti-slavery.  In  organization  it  followed  very  closely  the 
Know-Nothing  model,  except  that  it  had  but  one  degree,  and 
substituted  a  pledge  in  place  of  an  oath.  The  Know-Something 
Order  won  a  foothold  in  New  York  state,  probably  in  June, 
1855,  ^^^^  ^^  fostered  by  Seward  men  as  a  bait  to  draw  oflf 
members  from  the  Know-Nothing  society.  It  had  a  grand 
lodge,  of  which  William  C.  Parsons  was  chief  officer  with  the 
title  of  grand  president.  The  Order  failed,  however,  to  make 
any  headway  against  the  overwhelming  strength  of  the  Know- 
Nothing  system.  Asa  nativist  org^anization  it  was  a  sham, for 
its  real  interest  lay  in  anti-Southern  agitation.  On  July  31st, 
in  response  to  official  calls,  the  Grand  Council  of  the  Choctaws 
and  the  Grand  Lodge  of  the  Know-Somethings  met  at  Roch- 
ester, agreed  together  on  a  platform  and  voted  to  unite  at  a 
future  session  into  one  society .'  Together  they  called  a  con- 
vention of  delegates  from  their  subordinate  bodies  to  meet  at 
the  same  time  and  place  as  the  Republican  convention.  These 
allied  societies  voted  at  their  Rochester  session  to  eliminate 
from  their  rituals  all  hostility  to  foreigners.  The  only  nativist 
principle  which  they  retained  was  that  of  hostility  to  clerical 
influence  in  civil  affairs.  Practically  they  abandoned  nativism 
at  Rochester  when  they  revised  their  principles. 

^  Name  appears  in  Tribune^  ^^S'^t  March  16,  p.  5. 

*On  its  origin  see  Tribune^  1855,  Jftouary  17,  p.  5,  March  7,  p.  6,  March  24, 
p.  6(  Herald^  1855,  January  ao,  p.  3,  January  29,  p.  8,  March  10,  p.  2,  June 
14,  p.  I. 

*  Hirmld^  1855,  July  25,  p.  4,  July  28^  p.  i,  Septeanber  22,  p.  2. 
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The  plans  of  the  Seward  clique  were  fairly  well  revealed  by 
the  end  of  July,  and  the  public  turned  with  interest  to  the  two 
Democratic  state  conventions  which  were  to  take  place  in 
August.  There  had  been  some  hints  of  schemes  to  draw  the 
separated  Democratic  factions  into  union,  and  no  one  was  sure 
that  the  schemes  had  failed.  In  case  the  faction  leaders 
agreed  upon  alliance  the  Democracy  might  yet  control  the 
state.  At  the  same  time  there  was  a  possible  coalition  of 
Hard-Shells  and  Know- Nothings  to  be  looked  for.  Rumor 
was  persistent  in  referring  to  this  possibility.'  It  was  clear 
enough  that  if  the  Hard-Shells  held  aloof  from  other  factors 
in  the  state  campaign  they  could  not  hope  to  win  any  of  the 
state  offices,  whereas  if  they  could  reach  an  agreement  with 
the  nativists  they  might  gain  a  share  of  the  spoils  without  los- 
ing their  factional  identity.  There  were  no  principles  to  stand 
in  the  way.  Nevertheless  when  the  Hard-Shell  convention 
met  on  August  23d,  it  was  found  that  the  organization  had  de- 
cided to  hold  its  own  course  in  the  state  campaign,  making 
concessions  to  nobody.  In  the  platform  there  was  incorpor- 
ated a  paragraph  that  in  mild  terms  condemned  nativism.  A 
few  days  later  the  Soft-Shell  state  convention  also  declared 
against  nativism.  This  was  expected,  since  the  Soft-Shells 
were  dependent  on  the  foreign  vote.  Both  of  the  dual  bodies 
of  the  Democracy  thus  kept  clear  of  the  taint  of  nativism  in 
their  platforms,  but  the  coming  election  was  to  show  that  the 
Hard-Shell  voters  took  a  different  attitude.  The  August 
Grand  Council  of  the  Know-Nothings  added  to  their  platform 
a  resolution  condemning  so  heartily  the  policy  of  President 
Pierce  that  it  could  not  but  enlist  Hard-Shell  sympathy.  It 
was  claimed  several  months  later,  but  without  good  proof,  tliat 
the  Hard-Shell  managers,  while  condemning  nativism  openly, 
at  the  same  time  supported  it  quietly  in  the  state  campaign. 

The  month  of  September  brought  about  the  successful 
launching  of  the  new  Republican  movement.  The  Seward 
»  E,  g,.  Times,  1855,  August  14,  p.  4. 
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men  all  over  the  state  generally  abandoned  the  use  of  the  old 
worn-out  Whig  organization  as  soon  as  the  word  was  passed 
to  place  the  new  Republican  movement  on  its  feet,  and  in  this 
work  they  were  aided  by  Democrats  of  anti-Southern  feelings. 
This  ready  co-operation  of  former  antagonists  was  due  to  the 
work  wrought  by  organized  movements  in  teaching  men  how 
to  belong  to  a  party  and  yet  act  with  organizations  outside  of 
party  lines.  The  Republican  movement  was  not  at  first  a  real 
party.  It  was  a  bi-partisan  organization  created  primarily  to 
voice  anti-Southern  feeling,  and  secondarily  to  crush  organized 
nativism.  Men  might  join  the  new  movement  without  feeling 
that  they  thereby  lost  membership  in  the  older  parties.  Dur- 
ing September  the  work  of  organization  went  on  under  the 
direction  of  the  state  committee.  Local  mass  meetings  created 
local  committees  and  chose  delegates  to  the  coming  state 
convention.  A  Republican  press  appeared  and  aided  the  work 
of  recruiting  by  its  vigorous  eflTorts  to  build  up  anti-Southern 
sentiment.  Thanks  to  the  energy  of  the  press  the  desired 
sentiment  grew  rapidly.  The  attention  of  the  voting  masses 
was  now  drawn  to  the  slavery  issue  more  closely  than  it  had 
ever  been  before. 

If  it  be  possible  to  set  any  definite  time  as  the  point  where 
the  nativist  movement  in  New  York  state  reached  its  height 
and  began  to  decline,  that  time  must  be  fixed  in  the  month  of 
September,  1855.  A  claim  was  made  for  it  about  this  time 
that  it  possessed  in  the  Know-Nothing  Order  alone  at  least 
185.000  votes.*  This  claim,  though  entirely  unofficial,  was 
yet  probably  very  close  to  actual  fact,  for  the  Order  had  re- 
ported 178,000  members  in  the  previous  May.  Nevertheless 
despite  its  enormous  membership,  nativism  had  reached  the 
turning  place.  Henceforth  the  movement  was  to  lose  strength 
steadily  year  by  year  until  its  end.  The  cause  of  its  changing 
fortune  lay  partly  in  itself  and  partly  in  the  character  of  its 
antagonists.  Organized  nativism  in  New  York  state  had  risen 
^  HeraU,    1855.  July  29,  p.  4. 
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r  to  strength  at  a  time  when  there  was  no  organized  issue  of 
like  vitality  which  could  dispute  its  growth.     In  1854  neither 
temperance  nor  anti-slavery  had  the  ability  to  win  men  as 
nativism  did,  nor  could  the  broken  party  organizations  oppose 
it  successfully.     In  1855  the  situation  changed.     The  anti- 
slavery  issue,  re-organized  and  aggressive,  again  appealed  to 
the  voters,  and  this  time  won  the  recognition  that  it  demanded. 
The  re-organization  of  the  anti-slavery  movement  was  the 
turning  point  for  organized  nativism.     But  it  was  partly  in  the 
nativist  movement  itself  that  the  cause  of  its  decline  lay.     Its 
success  had  been  an  element  in  its  own  undoing.    The  knowl- 
edge of  the  power  that  lay  within  its  secret  mechanism  brought 
into  its  membership  a  horde  of  petty  leaders  more  intent  upon 
personal  success  than  upon  the  unity  of  the  society.     Intrigue, 
rivalry  and  wrangling  developed  in  the  councils,  and  petty 
spite  or  open-voiced  disgust  were  here  and  there  tearing  aside 
the  veil  of  secrecy  that  had  heretofore  concealed  the  Order's 
inner  workings.    The  mechanism,  membership,  teaching  and 
aims  of  the  great  Know-Nothing  society  could,  in  the  campaign 
of  1855,  be  easily  learned  by  any  anxious  inquirer.     The 
nominal  principles  of  the  movement  were  losing  their  influ- 
ence, too.    The  old  cry  of  Catholic  conspiracy  against  the 
nation  was  beginning  to  lose  its  effect,  for  it  was  seen  that  the 
enemy — if  he  really  were  an  enemy — ^was  in  a  great  minority 
in  the  nation.     Besides,  the  Catholic  bishops  had  officially 
declared  in  May,  1855,  that  Catholics  owed  no  obedience  to 
the  Pope  in  civil  affairs.     Finally,  the  mystery  of  the  thing  was 
beginning  to  vanish.     In  1854  the  Order  was  really  clothed  in 
secrecy,  and  could  work  out  startling  political  changes  at  the 
polls,  but  by  the  fall  of  1855  outsiders  could  in  most  towns 
guess  closely  at  the  strength  and  plans  of  the  secret  councils. 
The  Know-Nothing  state  ticket  of  1855  was  placed  in  the 
field  in  a  manner  less  open  to  objection  than  that  of  1854. 
The  resentment  aroused  by  the  nomination  of  the  Ullman 
ticket  bore  home  its  lesson  to  the  managers  of  the  Order,  and 
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by  the  fall  of  1855  ^^^X  had  prepared  the  nominating  machinery 
of  a  state  convention.  The  first  convention  met  at  Auburn  on 
September  25  th.  It  was  composed  of  delegates  elected  for  the 
single  duty  of  making  nominations,  and  it  was  governed  by 
ofScers  chosen  by  itself.  This  convention  is  another  instance 
of  the  way  in  which  the  secret  order  continually  adopted  party 
methods  in  its  political  work,  abandoning  the  peculiar  methods 
by  which  it  had  hitherto  secured  its  best  results.  According 
to  the  press  reports  there  were  about  320  delegates  in  attend- 
ance on  the  Auburn  convention.*  They  were  called  to  order 
by  Grand  President  Barker  as  temporary  chairman,  and  there- 
upon began  the  work  of  self-organization.  Erastus  Brooks 
was  chosen  as  permanent  president,  supported  by  eight  vice- 
presidents,  representing  the  judicial  districts  of  the  state.  The 
work  of  nomination  immediately  followed.  This  convention 
was  not  a  Grand  Council  session.  It  was  a  temporary  political 
body  with  a  special  work  to  do.  Press  reports  give  little 
detailed  convention  news.  There  were  many  aspirants  for 
place,  but  one  by  one  the  list  was  sifted,  and  the  convention 
broke  up  in  the  early  morning  hours  of  the  26th.  This  Au- 
burn convention,  with  its  commonplace  political  procedure, 
comes  just  at  the  turning  point  of  the  fortunes  of  political 
nativism.  It  is  of  special  interest  because  it  marks  a  certain 
change  in  the  conception  of  the  nativist  movement  in  the  state. 
Up  to  this  time  the  Know- Nothing  Order  had  been  the  one 
acknowledged  force  of  political  nativism.  The  Auburn  con- 
vention did  not,  however,  regard  itself  as  merely  a  Know- 
Nothing  gathering.  It  affected  to  represent  political  nativism 
as  a  whole.  The  phrase  of  "American  Party "  had  been  occa- 
sionally used  in  nativist  politics  before  the  date  of  the  Auburn 
convention.  After  that  date  it  is  almost  exclusively  the  official 
name  of  the  nativist  movement.  The  ticket  selected  by  the 
convention  was  as  follows : 

1  ConTention  account  from  Times  and  Tribune, 
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Secretary  of  Sute Joel  T.  Headley,  of  Orange. 

Comptroller Lorenzo  Burrows,  of  Orleans. 

Treasurer Stephen  Clark,  of  Albany. 

Attorney-General Stephen  B.  Cnshing,  of  Tompkins. 

Engineer Silas  Seymour,  of  Rockland. 

Canal  Commissioner Samuel  S.  Whallon,  of  Chautauqua. 

Prison  Inspector William  A.  Russell,  of  Washington. 

Judge,  Court  of  Appeals  .   .   .  William  W.  Campbell,  of  New  York. 
Judge,  Court  of  Appeals   .    .    .  George  F.  Comstock,  of  Onondaga. 

This  ticket  was  so  chosen  as  to  represent  all  portions  of  the 
state  and  to  be  bi-partisan.  Five  of  its  members  had  been 
Whigs  and  four  had  been  Democrats.  Against  the  personal 
character  of  its  members  the  opposition  press  had  nothing  to 
say.  Joel  T.  Headley,  of  Newburgh,  the  head  of  the  ticket^ 
was  one  of  those  nativist  legislators  who  fought  valiantly 
against  the  election  of  Seward  as  senator.  In  earlier  life  he 
had  been  a  clergyman,  but  left  that  occupation  to  travel  and  to 
earn  his  living  with  his  pen.  Up  to  the  time  of  his  election  as 
assemblyman  he  was  best  known  as  a  writer.  His  legislative 
career  then  secured  him  notice  in  politics.  Lorenzo  Burrows,, 
whose  office  was  perhaps  the  most  important  on  the  state 
ticket,  was  a  business  man  of  Albion,  credited  with  wealth  and 
ability.  He  had  served  one  term  in  Congress.  Gushing^ 
Whallon,  Campbell  and  Comstock  were  lawyers  of  local  repu- 
tation. Seymour  and  Clark  were  civil  engineers  of  consider- 
able experience. 

On  the  day  following  the  nativist  state  convention  the  dele- 
gates of  the  Seward  coalition  met  at  Syracuse.  Three  separ- 
ate conventions  were  held  at  once,  namely,  those  of  Whigs, 
Republicans  and  Know-Somethings.  The  proceedings  of 
these  bodies  went  on  smoothly.  The  Whig  and  Republican 
joint-committee  reported  a  mixed  ticket  made  up  of  Whigs 
and  Democrats,  and  all  three  conventions  promptly  ratified 
the  selections.  Excellent  as  this  arrangement  was  for  the 
Seward  clique  there  was  nevertheless  a  patent  incongruity  in 
asking  Whigs  to  vote  as  Whigs  for  men  chosen  from  the  party- 
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which  the  Whig  organization  had  fought  so  bitterly  during 
the  past  twenty  years.  There  was  something  of  a  stir  of  dis- 
satis&ction  when  the  mixed  ticket  was  declared.  The  Repub- 
lican movement,  it  must  be  again  said,  was  not  yet  a  real  party. 
The  men  who  composed  it  were  still  Whigs  and  Democrats,  and 
the  &ct  that  some  Democratic  politician  might  feel  willing  to 
side  with  anti- slavery  did  not  make  him  palatable  to  straight- 
out  Whigs  even  when  served  to  them  upon  the  official  ticket 
of  the  Whig  Party.  Nativism  took  advantage  of  this  anomaly 
in  party  work  to  stir  up  dissatisfaction  with  the  Seward  ticket. 
In  New  York,  Kings  and  Richmond  counties  the  nativist  ele- 
ment was  strong  enough  to  use  the  Whig  Party  machinery  at 
this  juncture.  The  Whig  county  committees  repudiated  the 
Republican  ticket,  and  on  October  4th  an  immense  mass- 
meeting  in  New  York  city  called  for  a  new  state  convention  of 
Old-line  Whigs.  The  Seward- Whig  newspapers  viewed  this 
threatened  revolt  with  wrath  and  fear,  but  their  fear  was  need- 
less, for  it  was  an  impossible  task  to  re-create  the  machinery 
of  the  old  party  in  time  for  election.  On  October  23d,  when 
the  state  convention  of  Old-line  Whigs  met,  it  merely  made  its 
protest  against  the  Syracuse  mixed  ticket  and  did  not  attempt 
to  make  a  rival  ticket  or  re-org^nize  the  state.  The  old  Whig 
Party  in  New  York  was  in  fiict  a  political  corpse.  Such 
Whigs  as  would  not  join  with  Seward  now  drifted  into  nativ- 
ism, though  for  a  year  or  two  longer  the  pretence  of  an  Old- 
line  Whig  state  committee  was  kept  up. 

The  nativist  campaign  work  in  1855  followed  very  largely 
the  former  policy  of  secrecy  in  the  interior  counties.  Voters 
were  gathered  into  the  Know-Nothing  councils  and  instructed 
as  to  the  necessity  of  upholding  the  political  plans  of  nativism. 
In  New  York  city  the  more  open  methods  of  mass  meetings, 
campaign  clubs  and  processions  were  used.  In  the  arguments 
of  the  time,  nativism  still  used  the  old  bugbear  of  Catholic  con- 
spiracy, and  with  excellent  effect.  The  twin  bugbear  of  for-  1 
eign   influence,  independent  of  church    matters,  was  tacitly 
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dropped.  Nativism  had  come  to  recognize  the  value  of  foreign- 
born  voters  by  this  time,  and  there  was  little  said  of  the  old  idea 
of  twenty  one  years'  residence  for  naturalization.  Nativism 
was  growing  liberal.  Its  platform  of  August  made  no  explicit 
reference  to  the  foreign-born,  but  contented  itself  with  a  vague 
hint  of  some  sort  of  reform  in  naturalization  laws.  The  main 
arguments  of  the  campaign  were  those  upon  the  slavery  issue. 
Nativism  could  not  now  go  so  far  as  to  declare  that  the  South 
was  right,  but  it  could  and  did  maintain  that  Seward  was 
wrong.  Senator  Seward,  according  to  the  nativist  view,  was  a 
mischief-maker,  heedless  of  results  so  long  as  his  own  ambi- 
tions were  served,  plotting  for  the  presidency,  and  not  caring 
if  his  course  might  imperil  the  unity  of  the  nation.  In  the 
nativist  demonology,  Seward  the  Friend  of  the  Pope  was 
superseded  by  Seward  the  Enemy  of  his  Country.  The  slavery 
issue  really  was  the  dominant  note  of  the  state  campaign.  On 
the  Republican  side  of  the  contest  the  leaders  used  the  long- 
tried  methods  of  political  work,  drawing  together  the  machinery 
of  a  new  state  organization,  but  keeping  fast  hold  on  the  old 
Whig  system  as  well.  In  argument  they  scored  the  nativist 
idea.  Hostility  to  voters  of  foreign  birth,  they  said,  was  an 
insult,  and  hostility  to  the  Catholic  system  was  an  absurdity. 
As  to  the  slavery  issue,  they  said  that  the  nativists  were  friends 
of  the  South  and  of  domestic  servitude.  The  nativist  leaders 
were  bamboozling  their  followers  and  blinding  them  with 
fanciful  mummeries  to  suit  their  own  ambitions  and  to  deliver 
the  national  government  into  the  hands  of  the  slave- holding 
aristocracy.  Sometimes  there  were  reproaches  against  the 
iniquities  of  "  dark-lantern  politics ;"  but  this  came  with  bad 
grace  from  the  Seward  side  where  the  secret  Know-Something 
Order,  after  swallowing  up  the  Choctaws,'  kept  the  field  as  a 
Seward  auxiliary  of  the  same  dark-lantern  type. 

Election  day  in  1855  came  on  November  6th.    The  first  re- 

» Herald^  1855,  September  22,  p.  2;   Titnes^  1855,  October  12,  p.  5. 
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turns  showed  that  organized  nativism  had  won  a  victory.  The 
Republican  movement  polled  a  remarkably  good  vote,  but  it 
fell  short  of  success.  Nativism  carried  the  state.  The  victors 
elected  seven  administrative  officers,  one  judge  of  appeals,  and 
five  judges  of  the  Supreme  Court.  The  land  office  and  the 
canal  board,  with  the  patronage  therewith  connected,  would  be 
theirs  in  the  coming  year.  In  the  legislature  the  nativist  suc- 
cess was  not  so  apparent.  Neither  branch  of  that  body  would 
be  dominated  by  the  movement.  There  were  only  eleven  na- 
tivist senators  and  about  forty-four  nativist  assemblymen.  The 
state  canvass  showed  that  the  political  groups  of  the  campaign 
had  polled  an  averaged  strength  about  as  follows :  ^ 

Headley- Burrows  ticket: 

Nativist  moyement  (Americans) \  1^7  200  Totei. 

Whig  Party  (Old-line  Whigs) i  ^'* 

King-Cook  ticket : 

Anti -slavery  moTement  ( Republicans)  .... 

Anti-slavery  movement  ( Know*Something8)    . 

Whig  Party  (Seward  Whigs) 

Temperance  movement  (Temperance  men)     . 
Hatch-Stetson  ticket : 

Democratic  Party  (Soft-Shells) 90,900  votes. 

Ward-Mitchell  ticket : 

Democratic  Party  (Hard-Shells) 45»6oo  votes. 

Ward-Stetson  ticket: 

Democratic  Party  (Half-Shells} .  \ 

Anti-temperance  movement  (Constitutionalists)    .    L  12,700  votes. 

Anti-temperance  movement  (Liquor  Dealers)   .   .  ) 


135,700  votes. 


The  returns  for  this  election  showed  that  the  nativist  move- 
ment had  gained  considerably  since  the  fall  of  1854.  A  heavy 
vote  was  cast  for  its  ticket  in  some  of  the  staunch  Democratic 
counties.  Curiously,  however,  the  counties  of  the  west,  where 
Fillmore's  influence  extended,  did  not  vote  ais  heavily  for 
nativism  in  1855  as  in  the  preceding  year.  The  secret  order 
had  invaded  the  northern  counties  since  1854,  and  its  gains 

^  Official  canvass  in  Times,  1856,  January  2,  p.  i.  The  Liberty  Party,  whose 
state  poll  was  about  140  votes,  is  omitted. 
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there  and  elsewhere  more  than  balanced  all  losses.  In  five 
counties  the  nativist  ticket  had  an  actual  majority  of  the  total 
vote.    The  vote  for  Headley  was  distributed  as  follows  : 


Ptrctni.     VoU. 

Albany 41  .  .  6,136 

Alleghany ^3  •  •  ^A^ 

Broome 18  .  .     929 

Cattaraagus 34  •  •  2,012 

Cayuga 37  .  .  3,076 

Chantauqoa 44  •  .  3*564 

Chemong 29  .  .  i/>93 

Chenango 33  •  •  2,276 

Qinlon 37  •  .  i»576 

Columbia 32  .  .  2,173 

Cortland 35  •  •  i>54i 

Delaware 35  •  •  2,102 

Dutchess 23  .  .  2,098 

Erie 35  .  .  5,433 

Essex 52  .  .  i»928 

Franklin 54  •  •  ^fiZ^ 

Fulton- Hamilton  ...  29  .  .  ip89 

Genesee 36 .  .  i«570 

Greene 45  •  •  2,167 

Herkimer 32  .  .  2,024 

Jefferson 12  .  .  1,090 

Kings 34  .  .  7»"3 

Lewis 9 .  .     318 

Liringston 47  •  •  2,704 

Madison 24  .  .  1,575 

Monroe  .......  3>  •  3»522 

Montgomery 39  •  •  2,058 

New  York 36  .  .  20,367 

Niagara 38  .  .  2,247 

Oneida 11  .  .  1,555 


Per  cent.      Vote. 

Onondaga 31  .   .  3,479 

Ontorio 43  •    •  2,744 

Orange  ......  24  .   .  1,806 

Orleans 44  .    .  i>83i 

Oswego  . 29  .    .  2,413 

Otsego   . 25  .    .  1,95s 

Putnam 37  .   .     671 

Queens 32  .   .  If46i 

Rensselaer 49  •   .  5»350 

Richmond 35  •   •     782 

Rockland 48 .   .     982 

St  Lawrence    .       .   .  25  •   .  2,167 

Saratoga 35  •   •  2,671 

SchenecUdy 52  •   .  i»534 

Schoharie 29  .   .  1,606 

Schuyler 27  .   .     780 

Seneca 36  .   .  I1285 

Steuben 40  .   .  3,400 

Suffolk 29  .   .  1,128 

Sullivan 49  •   •  2,223 

Tioga '  .   .  10 .   .     440 

Tompkins 45  •   •  2,163 

Ulster 56  .    .  5,096 

Warren 48  .   .  1,513 

Washington 53  .    .  3,715 

Wayne 32  .   .  2,388 

Westchester 39  •   •  3*264 

Wyoming 18 .    .     868 

Yates 7  .    .     254 


The  success  in  the  state  election  was  encouraging  to  the 
Know- Nothing  Order,  and  yet  the  total  vote  cast  was  30,000 
less  than  the  membership  which  had  been  claimed  for  the 
Order  in  the  spring  months.  The  election  gave  evidence  that 
organized  nativism  was  really  menaced  by  the  rise  of  the  Re- 
publican movement.     Its  power  was  beginning  to  shrink  as 
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that  of  organized  anti-slavery  grew.  The  latter  was  taking  on 
strength  with  a  rapidity  almost  equaling  that  which  nativism 
itself  had  shown  at  its  first  expansion.  In  the  coming  winter 
it  would  be  represented  in  the  legislative  bodies  of  the  nation, 
and  would  demand  recognition  as  a  factor  in  national  politics. 
All  eyes  now  turned  expectantly  to  the  meeting  of  Con- 
gress. In  New  York  state  an  almost  equal  interest  was 
directed  toward  the  meeting  of  the  new  state  legislature. 
The  attitude  of  the  Know-Nothing  Order  of  New  York  state 
toward  the  anti-Southern  movement  was  now  changing  very 
rapidly.  The  Barker  clique  with  its  friendship  for  the  South 
was  losing  influence.  A  new  element  was  forcing  itself  to  the 
front  in  the  Order  with  friendly  feelings  for  anti-slavery.  The 
two  elements  were  in  balance,  and  while  they  remained  so, 
New  York  stayed  faithful  to  the  old  secret  system  and  kept 
itself  coherent  and  united.  The  Order  in  New  York  lent  no 
countenance  to  the  schismatic  national  convention  which  met 
at  Cincinnati  in  November,  1855,  composed  of  anti-Southern 
men,  but  held  itself  to  old  ways.  The  first  evidence  of  the 
change  worked  in  New  York  by  the  anti-Southern  movement 
revealed  itself  when  Congress  met  on  December  3d  and  began 
to  ballot  for  a  speaker.  It  was  then  seen  that  although  at 
least  half  of  the  New  York  congressmen  had  been  elected  in 
1854  by  ICnow-Nothing  votes,  yet  only  a  half  dozen  were  now 
inclined  to  act  with  the  Order  in  the  speakership  contest 
The  whole  Know-Nothing  element  in  Congress  soon  showed 
an  utter  lack  of  coherence  and  power.  At  the  first  ballot  on 
the  speakership  it  mustered  about  fifty  votes,  but  they  were 
divided  between  the  Southern  Marshall  and  the  Northern 
Fuller.  The  Americans,  as  they  now  called  themselves, 
could  not  unite.  On  the  28th  ballot  Marshall  withdrew. 
Efforts  were  made  then  to  get  the  Know-Nothings  together 
in  support  of  Fuller.  Slowly  his  following  increased  through 
the  weeks  of  repeated  balloting  that  extended  themselves  into 
the  winter  months,  but  the  incessant  fight  upon  the  slavery 
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issue  continually  weakened  the  nativist  phalanx.  The  situa- 
tion at  Washington,  consequently,  was  not  at  all  encouraging 
to  the  New  York  portion  of  the  Order  when  the  new  year  of 
1856  came  in.  The  Know-Nothing  members  from  New  York 
were  reflecting  no  luster  whatever  upon  the  organization 
which  placed  them  in  their  seats,  and  the  whole  Know- Nothing 
group  in  the  House  was  showing  itself  utterly  incapable  of 
harmony. 

On  January  i,  1856,  the  New  York  legislature  came  to- 
gether. Here,  as  at  Washington,  there  was  an  aggressive 
group  of  Republicans  prepared  to  struggle  for  political  status. 
Their  movement  was  yet  new  and  had  not  shaken  itself 
entirely  loose  from  the  older  parties,  but  they  meant  to  assert 
themselves  in  the  organization  of  the  legislature.  There 
were  at  Albany,  as  at  Washington,  several  political  groups 
which  overlapped  one  another  in  personnel  and  whose  re- 
spective strengths  could  not  on  that  account  be  accurately 
reckoned.  In  a  rough  way  only  could  it  be  said  that  the  new 
Assembly  of  120  members  was  fairly  evenly  divided  among 
Democrats,  Americans  and  Republicans.  On  the  last  day  of 
the  old  year  the  members  held  their  caucuses.  The  Ameri- 
cans selected  Lyman  Odell,  of  Livingston,  as  their  candidate 
for  speaker  of  the  lower  house.  Then  on  the  New  Year  the 
balloting  began.  In  the  contest  at  Albany,  unlike  that  at 
Washington,  the  bitterness  wrought  by  the  slavery  issue  had 
no  place.  The  problem  at  Albany  for  each  of  the  three  chief 
groups  was  to  get  the  speakership  if  possible,  but  first  and 
above  all  things,  to  show  no  weakness  in  its  coherence. 
For  nativism  in  New  York,  a  fiasco  like  that  at  Washington 
would  be  a  most  evil  omen.  For  two  weeks,  with  dogged 
persistence,  the  rival  groups  faced  one  another  at  Albany. 
Then,  on  the  49th  ballot,  the  Democrats  and  Republicans, 
without  merging  their  identity  in  the  least,  united  to  outvote 
the  Americans  and  divide  the  offices  between  themselves. 
This  defeat,  brought  about  by  coalition,  lost  no  prestige  to 
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the  Know- Nothings,  who  had  proven  their  ability  to  hold  to- 
gether. Meantime,  at  Washington,  efforts  were  being  made 
to  create  a  coalition  of  Democrats  and  Americans  to  outvote 
the  Republican  group,  but  the  Americans  would  not  unite 
upon  this  final  hope.  Then  came  the  break.  Southern 
Know-Nothings  passed  over  to  the  Democracy  and  only  a 
corporal's  guard  remained  to  vote  for  Fuller  till  the  end. 

The  utter  weakness  of  the  Know- Nothing  contingent  at  the 
national  capital  was  but  a  reflection  of  the  actual  condition  of 
the  national  organization.  Nearly  every  state  had  altered  the 
old  Know-Nothing  secret  system  to  suit  its  own  taste  since 
the  fatal  session  of  the  Philadelphia  National  Council  in  Juney 
1855.  There  was  no  longer  a  national  secret  society.  Instead 
there  was  a  congeries  of  state  organizations,  some  in  the  form 
of  societies  and  others  in  the  form  of  political  parties.  Men 
talked  less  of  "  the  Order "  now,  and  more  of  "  the  party." 
The  old  Know-Nothing  Order  was  in  fact,  in  a  transition 
stage.  It  was  changing  itself  into  a  real  political  party.  Many 
were  dropping  away  from  it  during  the  change,  yet  it  still  had 
probably  over  a  million  voters  and  could  make  a  fight  for  the 
presidency.  Its  leaders  were  planning  for  the  latter  event, 
and  the  National  Council  which  had  been  called  to  meet  on 
February  i8th,  would  try  to  rehabilitate  the  organization  and 
set  it  in  the  field  in  fighting  form.  What  part  the  slavery  issue 
would  play  in  this  work  of  restoration  no  one  could  prophesy. 
Anti- slavery  sentiment  in  the  organization  was  much  stronger 
than  it  was  eight  months  before,  when  the  former  National 
Council  was  held,  and  in  the  new  Council  it  would  probably 
be  more  strongly  assertive  than  before.  The  anti-Southern 
men  would  have  an  advantage,  too,  in  the  £act  that  each  con- 
gressional district  would  have  a  delegate  and  there  could  be 
no  careful  balancing  of  state  delegations  as  in  the  former 
Council.  The  Know-Nothings  of  New  York  looked  forward  to 
this  Council  with  peculiar  interest  because  of  the  two  aspirants 
for  the  presidency.    All  through  the  year  1855  the  friends  of 
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Fillmore  and  of  Law  respectively  were  pushing  their  canvass  for 
delegates.  Fillmore  himself  was  in  Europe,  but  the  men  who 
had  come  over  to  the  Know-Nothing  Order  from  the  old  Silver- 
Gray  Whig  faction  rallied  to  his  name.  Law,  on  the  contrary, 
found  his  support  among  the  men  who  were  more  closely  inter- 
ested in  real  nativism.  Barker  was  a  supporter  of  Law.  At 
the  American  Party  National  Convention  which  was  to  follow 
immediately  after  the  National  Council  session  the  late  of  the 
New  York  aspirants  would  be  decided.  The  Know-Nothings 
of  New  York  were  therefore  anxious  for  a  successful  unifica- 
tion of  the  disorganized  American  Party  as  a  necessary  pre- 
lude to  a  successful  presidential  campaign. 

On  February  18,  1856,  the  National  Council  came  together 
at  Philadelphia.'  At  once  the  old  fight  over  the  slavery  issue 
began,  for  the  pro-slavery  southerners  refused  to  submit  to  the 
excision  of  the  famous  "twelfth  section"  of  the  platform 
adopted  in  June,  1855.  On  the  third  day  of  the  debate  the 
vote  was  called  on  the  motion  to  strike  out,  and  the  result 
wiped  the  hated  twelfth  section  from  the  platform.  In  this 
test  of  policy  the  New  York  delegation  divided  its  vote  im- 
partially on  either  side.  But  now  an  entirely  new  platform 
was  demanded  to  replace  the  mutilated  old  one.  The  South- 
em  men  wanted  assurances  of  neutrality  from  the  new  party, 
while  the  anti-slavery  men  wanted  assurances  of  hostility  to 
slavery.  While  debate  went  on  a  platform  was  offered  which 
took  compromise  ground.  It  was  acceptable  to  the  South  but 
not  to  the  anti-slavery  group,  which  was  now  in  a  mood  to 
push  its  advantage.  The  Council  was  at  a  crisis.  If  the  plat- 
form were  rejected  the  Southern  men  would  bolt.  The  vote 
on  the  new  platform  was  such  that  New  York  could  turn  the 
scale,  and  now  again  in  1856,  as  it  had  done  in  1855,  the  dele- 
gation went  with  the  South  to  keep  the  national  organization 
unbroken.     The  National  Council  therefore  closed  its  labors 

1  Account  is  from  Herald  and  Timts  reports. 
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on  the  2 1  St,  having  come  back  to  a  stand  of  neutrality  that 
meant  non-interference  with  slavery. 

On   February   22nd,  the   National   Convention  organized. 
This  body  was  made  necessary  by  the  fact  that  the  National 
Council  had  no  power  to  nominate  a  presidential  ticket  under 
the  constitution  of  the  secret  order.     In  reality  the  Convention 
only  continued  the  work  begun  by  the  National  Council.     Its 
membership  corresponded  to  that  of  the  presidential  electors 
of  the  states.     At  its  first  day's  session  the  Convention  orj^an- 
ized.     Among  its  officers  was  Erastus  Brooks,  of  New  York, 
as  vice-president.     Then,  as  soon  as  organization  was  com- 
pleted and  debate  opened,  the  never-ending  slavery  question 
filled  the  air  again.     By  this  time,  apparently,  the  more  violent 
an ti -slavery  men  had  determined  upon  a  line  of  conduct.     On 
the  second  day  they  moved  the  adoption  of  a  new  platform  on 
the  ground  that  a  party  convention  could  not  be  bound  by  the 
action  of  the  National  Council.     The  suggestion  failed.     On 
the  third  day  the  anti-slavery  men   moved   an   anti- slavery 
amendment  to  the  platform,  and   on  a  test  vote  they  were 
defeated   151   to  51.     Then  they  left  the  convention,  a  small 
body  of  about  two  dozen.     They  had  sympathizers  who  de- 
ferred a  bolt  until  the  party  ticket  should  be  selected.     On  the 
evening  of  February  25th,  the  ballot  was  taken  on  nominees. 
Millard  Fillmore  was  the  favorite  of  the  South  and  was  easily 
nominated.     George  Law  stood  next,  but  far  behind  Fillmore. 
The  New  York  delegation  on  the  first  formal  ballot  stood  twenty 
for  Law,  ten  for  Fillmore,  four  for  Houston,  and  one  absent. 
The  Convention  voted  the  vice-presidency  to  Andrew  J.  Donel- 
son,  of  Tennessee,  and  then  adjourned.     Through  the  difficul- 
ties of  the  eight-days'  struggle  the  course  of  the  New  York 
delegation  had  been  skillfully  taken,  and  the  state  organiza- 
tion could  now  face  a  presidential  campaign  for  the  election  of 
a  New  York  man.     Only  one  or  two  of  the  New  York  dele- 
gates had  joined  that  group  of  anti-slavtfry  bolters  who  sought 
to  disrupt  the  re-united  party.     After  this  convention  it  is 
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proper  to  give  the  nativist  organization  the  name  of  "party  " 
in  a  technical  sense,  for  its  nominations  made  the  break  dis- 
tinct between  the  national  organizations  of  the  nativists  and 
those  of  the  Whigs  and  Democrats.  After  this  convention  a 
voter  could  hardly  be  an  adherent  of  the  entire  nativist  ticket, 
and  yet  profess  any  allegiance  to  the  national  Democratic  or 
Whig  Party.  Up  to  this  time  a  voter  might  have  been  both 
nativist  and  Democrat,  or  nativist  and  Whig. 

Within  the  platform  adopted  by  the  National  Council  was  a 
piece  of  legislation  which  needs  notice  as  bearing  on  the 
changing  constitution  of  the  Know-Nothing  system.  It  has 
been  noted  how,  after  the  Philadelphia  Council  of  June,  1855, 
the  various  grand  councils  of  different  states  played  havoc 
with  the  secret  system  of  the  Order.  To  undo  this  work  was 
impossible,  and  it  was  condoned  and  legalized  instead.  Article 
XV.  of  the  new  platform  declared:  * 

That  each  State  Council  shall  have  authority  to  annul  their  several  constitutions 
so  as  to  abolish  the  several  degrees,  and  substitute  a  pledge  of  honor  instead  of 
other  obligations,  for  fellowship  and  admission  into  the  party. 

This  legislation  did  not  abolish  the  secret  system  either  in 
the  National  Council  or  in  any  state  where  it  had  been  retained. 
It  merely  permitted  grand  councils  to  act  at  their  own  dis- 
cretion. The  article  was  in  no  way  mandatory.  The  Know- 
Nothing  Order  in  New  York  state  was  unaffected  and  went  on 
as  before,  a  secret  society  working  under  the  supervision  of 
its  Grand  Council.  As  a  fitting  incident  of  this  period  of 
change  into  which  the  Know-Nothing  Order  was  now  passing 
came  the  retirement  of  James  W.  Barker  from  official  leader- 
ship of  the  organization  in  New  York.  He  and  his  friends 
were  no  longer  an  influence  controlling  the  secret  order. 
When  the  Grand  Council  met  in  annual  session  in  February, 
1856,  his  official  term  as  grand  president  closed.  In  the  pre- 
vious December  he  had  declared  himself  not  a  candidate  for 

» Herald^  1856,  February  22,  p.  1. 
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re-election/    The  Grand  Council   quietly  replaced  the  old 
officers  with  new  men. 

The  personality  of  James  W.  Barker  dominated  the  Know- 
Nothing  movement  in  New  York  state  during  its  rise  to  power. 
The  extraordinary  expansion  of  the  secret  organization  was 
made  possible  by  his  administrative  genius,  and  during  that 
expansion  he  was  the  great  representative  of  the  system  which 
he  controlled.  Barker  was  an  excellent  type  of  the  American 
citizen,  with  his  interest  in  public  movements,  his  abiding  faith 
in  American  nationality  and  his  energy  of  character.  He  was 
broad-minded  and  conservative  at  the  same  time,  never  a  fan- 
atic or  an  incendiary.  As  a  nativist  his  sincerity  was  admitted 
by  even  his  opponents.  The  life  of  Barker  was  like  that  of  many 
other  business  men  of  the  great  city.*  Bom  at  White  Plains, 
Westchester  county,  December  S,  181 5,  he  grew  up  there  in 
the  country  life  until  he  became  old  enough  to  look  for  better 
fortune  elsewhere.  He  came  to  New  York  city  and  secured  a 
place  as  salesman  in  a  dry-goods  house,  from  whence  he  soon 
passed  into  a  modest  business  of  his  own.  He  was  engaged 
in  the  dry-goods  trade  until  he  retired  in  1 85 1  and  opened  an 
office  for  real-estate  work.  It  was  during  his  extended  service 
in  mercantile  life  that  he  formed  a  wide  acquaintance  and  ob- 
tained an  enviable  reputation  as  a  business  man.  It  was  in 
this  time,  too,  that  he  became  interested  in  church  matters  and 
in  temperance  work.  It  was  probably  in  the  secret  orders  of 
temperance  that  he  first  reached  that  acquaintance  with  the 
machinery  of  the  lodge-room  that  served  him  in  such  good 
stead  later.  The  rise  of  political  nativism  found  him  an  earn- 
est worker.  He  belonged  to  all  the  prominent  societies  of  the 
nativist  movement.  His  energy,  sincerity  and  strength  of  pur- 
pose brought  him  very  quickly  to  the  front  as  a  political 

1  Times^  1855,  December  14,  p.  4. 

*  For  biographical  notes  see  Herald^  1869,  June  27,  p.  7.    Also,  Smith's  Pillart 
•/the  TempU, 
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eader  of  nativism,  and  this  position  he  never  entirely  lost^ 
even  after  he  lost  personal  control  of  the  nativist  organization. 
During  the  decadence  of  the  American  Party,  Barker  occasion- 
ally appeared  in  connection  with  the  party  work  and  he  re- 
mained an  upholder  of  the  party  till  its  end.  In  1859  he  left 
New  York  city  and  went  to  Pittsburgh  to  re-embark  in  the  dry- 
goods  business.  Here  he  built  up  a  successful  interest  which 
he  kept  until  his  death.  In  1867  illness  forced  him  to  retire 
from  active  business  effort  for  a  time,  but  in  1868  he  accepted 
the  presidency  of  an  insurance  company  in  New  York  and 
kept  in  touch  with  business  life.  He  died  suddenly  at  Rah- 
way,  New  Jersey,  on  June  26,  1869.  He  was,  at  the  time  of 
his  death,  the  head  of  a  small  organization  which  sought  to  re- 
vive the  old  Know-Nothing  system  under  a  new  name. 
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THE  CAMPAIGN  OF  1856  IN  NEW  YORK 

The  annual  session  of  the  Know-Nothing  Grand  Council,  at 
which  the  Barker  control  was  finally  thrown  off,  convened  on 
February  26,  1856,  at  Canandaigua.'  In  the  absence  of  the 
grand  president,  then  engaged  in  president-making  at  Phila- 
delphia, a  temporary  chairman  called  the  session  to  order. 
The  principal  work  of  the  first  day  was  the  reception  of  cre- 
dentials. When  organization  was  completed  the  Council 
voted  a  ratification  of  the  new  Fillmore  and  Donelson  ticket. 
On  the  27th  the  Council  adopted  the  new  national  platform 
and  then  passed  to  debate  on  a  proposal  to  abandon  the  secret 
system  in  New  York.  The  suggestion  was  put  aside.  Next 
came  the  annual  election  of  officers.  The  grand  president's 
place  was  first  voted  to  Lyman  Odell,  of  Livingston,  the  unsuc- 
cessful nominee  for  speaker  of  the  Assembly,  but  Odell  de- 
clined it,  whereupon  it  was  voted  to  Stephen  Sammons  of 
Montgomery,  one  of  the  long-tried  workers  of  the  secret 
movement  The  place  of  grand  vice-president  seems  to  have 
gone  to  George  Denniston,  of  Steuben.  For  grand  secretary, 
J.  Stanley  Smith,  of  Cayuga,  was  chosen.  This  election 
probably  closed  the  work  of  the  session. 

The  Know-Nothings  now  faced  a  new  campaign  and  one 
which  would  thoroughly  test  the  strength  of  the  organization. 
The  presidency  of  the  nation  and  the  governorship  of  the  state 
were  the  prizes  for  which  the  New  York  branch  of  the  party 
would  work.  National  and  state  considerations  were  there- 
fore mingled  in  the  plans  of  the  year.     In  the  national  contest 

^  Account  from  Herald  reports. 
375]  177 
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the  Whig  Party  was  practically  defunct  and  its  place  would  be 
taken  in  years  to  come  by  either  the  American  or  the  Repub- 
lican Party.  The  campaign  of  1856  would  do  much  to  decide 
which  of  the  two  was  to  be  the  party  of  the  future.  In  the 
state  campaign  the  same  problem  of  the  permanence  of  party 
\yas  to  be  worked  out  in  a  somewhat  narrower  field.  Look- 
ing forward  to  the  national  contest  from  the  month  of  Febru- 
ary, 1856,  the  advantage  appeared  to  be  on  the  side  of  the 
nativist  party ;  for  while  the  Democracy  was  divided  on  the 
issues  of  the  day  and  the  new  Republican  movement  was  not 
yet  organized  for  effective  national  work,  the  Americans  were 
in  the  field  with  their  issues  plainly  stated,  their  national 
organization  re-formed  and  the  anti-slavery  element  of  the 
party  held  in  check.  Looking  forward  to  the  state  contest 
from  the  same  standpoint,  the  outlook  was  a  little  less  favor- 
able on  account  of  the  energy  and  aggressiveness  of  the 
Seward  coalition  in  New  York.  Political  leaders  realized  by 
this  time  that  the  slavery  issue  was  all-pervasive.  It  was 
thrusting  itself  forward  in  every  political  organization  of  the 
day  and  was  the  great  disturbing  factor  in  all  calculations.  It 
was  to  the  popular  interest  in  this  issue  that  the  Republican 
leaders  addressed  themselves  and  their  political  future  would 
depend  upon  the  strength  of  the  popular  response  to  their 
efforts.  The  proper  course  of  the  Know-Nothings,  who  had 
nothing  to  gain  and  much  to  lose  by  anti-slavery  feeling,  was 
to  minimize  the  Republican  influence  and  keep  the  ideas  of 
nativism  in  the  popular  mind  until  the  force  of  anti-Southern 
feeling  could  spend  itself.  The  actual  fact  that  the  Know- 
Nothing  Order  was  losing  ground  in  New  York  state  was  not 
plainly  apparent  in  the  spring  of  1856.  The  exodus  from  its 
secret  councils  was  not  yet  great  enough  to  attract  attention, 
and  although  the  flimsy  veil  of  mystery  was  rent,  yet  the 
secret  machinery  of  the  Order  ground  on  unchecked  and  un- 
complaining. Unlike  other  states,  New  York  had  remained 
faithful  to  its  secret  system  in  politics^  and  in  the  local  spring 


Digitized  by  VjQOQlC 


377]  ^^^  CAMPAIGN  OF  1856  IN  NEW  YORK  ijg 

elections  of  1856  it  won  victories  on  all  sides.    This  in  itself 
was  an  evidence  of  real  strength. 

The  latent  weakness  of  the  Know-Nothing  organization  was 
the  existence  of  a  strong  anti-slavery  feeling  among  its  own  mem- 
bership. This  feeling  was  a  constant  source  of  danger,  and  in  the 
campaign  of  the  year  it  was  roused  to  action  as  a  result  of  the 
ambitions  of  George  Law,  the  rich  contractor.  The  presiden- 
tial aspirations  of  Law  were  promoted  by  a  shrewd  newspaper 
man  named  Scoville,  who,  after  the  failure  of  the  Law  canvass 
in  the  regular  national  convention,  placed  himself  in  touch  with 
the  dissatisfied  minority  and  planned  anew  for  a  nomination 
for  his  patron.'  The  New  York  organization  had  practically 
held  aloof  from  the  bolt  made  by  the  anti-slavery  element  in 
the  Philadelphia  Convention  of  February,  1856,  and  its  adhe- 
sion to  the  Fillmore  ticket  was  undisturbed  until  the  support- 
ers of  Law  began  their  work.  Without  the  efforts  of  Scoville 
there  would  certainly  have  been  individual  repudiations  of  the 
Fillmore  ticket,  like  that  of  Col.  Seymour,  the  Know-Nothing 
state  engineer,  but  the  scheme  of  the  Law  clique  was  to  or- 
ganize the  anti-slavery  element  of  the  Order  behind  a  new  pres- 
idential ticket.  The  signs  of  this  movement  appeared  in 
March.*  It  soon  found  ample  support,  because  the  Fillmore 
nomination  was  really  distasteful  to  those  persons  who  sym- 
pathized closely  with  the  anti-Southern  idea.  As  president 
Fillmore  had  signed  the  Fugitive  Slave  Act  and  as  candidate 
in  1856  he  was  believed  to  be  a  Southern  hope.  Law  was 
not  especially  desired  as  a  candidate.  In  fact  he  probably 
never  had  the  remotest  chance  of  a  presidential  nomination. 
He  was  a  convenient  figure-head  and  possibly  a  source  of  sup- 
plies for  the  mischief-makers  of  the  Order.  The  faction  that 
used  Law's  name  were  properly  styled  at  the  time  "Anti- 

1  Herald,  1856,  Norember  25,  p.  4.  This  story  of  Law's  canvass  bears  plain 
marks  of  editorial  spite,  but  it  seems  reliable. 

^Herald,  1856,  March  22,  p.  8. 
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Fillmore  men."  Sometimes  also  they  were  called  North  Amer- 
icans and  their  opponents  South  Americans,  to  indicate  their 
supposed  sectional  sympathies.  On  April  loth  the  Anti- 
Fillmore  men  were  gratified  by  a  call  for  a  new  American 
national  convention,  issued  by  the  bolters  of  the  Philadelphia 
Convention.'  This  was  their  opportunity.  In  various  por- 
tions of  the  state  the  anti-slavery  element  now  gathered  itself 
together  at  a  hint  from  the  leaders  and  chose  delegates  to  a 
state  convention  of  May  29th.  It  does  not  appear  that  this 
distinctly  schismatic  movement  was  opposed  by  the  new  grand 
officers  of  the  secret  order.  The  Anti- Fillmore  men  went  on 
unhindered.  Their  convention  at  Albany  on  May  29th  organ- 
ized itself  under  the  presidency  of  D.  N.  Wright,  of  West- 
chester.* An  anti-slavery  platform  was  adopted,  a  state  com- 
mittee created  and  a  delegation  of  thirty- five  members  named  to 
represent  the  state  in  the  schismatic  national  convention  called 
to  meet  at  New  York  city  on  June  12th.  This  state  conven- 
tion was  the  formal  organization  of  the  Anti-Fillmore  element 
as  a  separate  political  group  in  the  state.  Its  members  were 
not,  however,  seceders  from  the  Know-Nothing  Order.  Their 
convention  did  not  purport  to  be  a  grand  council  or  to  legis- 
late for  the  secret  order.  The  proposal  of  one  of  its  members 
to  organize  a  rival  grand  council  met  such  expression  of  dis- 
sent that  it  was  withdrawn.  The  convention  was  only  a 
medium  through  which  to  formulate  the  views  of  the  anti- 
slavery  Know-Nothings. 

The  New  York  Know-Nothings  were  falling  into  organized 
factions  when  the  regular  annual  session  of  the  National  Coun- 
cil came  in  June.  The  proceedings  of  that  meeting  did  not, 
however,  add  any  features  to  the  political  situation.  It  was  a 
business  session  largely.^    The  Council  met  at  New  York 

'Text  of  call  in  Herald^  1856,  May  i,  p.  4. 
*  Account  from  Herald  and  Times, 
'Account  from  Herald, 
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city  on  June  3d,  and  after  organization  passed  into  debate 
upon  the  merits  of  secrecy.  It  finally  decided  to  abolish  the 
secrecy  of  its  own  sessions.  Then  it  formally  ratified  the  Fill- 
more and  Donelson  ticket,  and  passed  on  to  the  election  of 
new  officers  for  the  following  year.  On  the  third  day  of  the 
session  the  Council  appointed  a  national  executive  committee 
and  an  advisory  committee,  and  adjourned.  In  the  election  of 
national  officers,  E.  B.  Bartlett,  of  Kentucky,  was  re-elected  to 
be  National  President.  Erastus  Brooks,  of  New  York,  was 
made  National  Vice-President.  The  election  of  the  latter  was 
a  compliment  to  his  prominence  in  the  New  York  organiza- 
tion. After  the  overthrow  of  the  Barker  clique,  Brooks  had 
come  to  the  front  as  leader  of  the  conservative  nativist  element 
in  the  Know-Nothing  movement.  His  interest  in  the  New 
York  Express^  which  was  now  the  leading  mouthpiece  of  the 
American  Party,  and  his  reputation  as  champion  of  nativism, 
made  him  looked  to  as  a  proper  representative  of  the  move- 
ment. For  the  next  few  years  Brooks  was  the  acknowledged 
head  of  the  state  party.  The  act  of  the  National  Council  in 
abolishing  its  own  secrecy  needs  notice  also.  In  the  preced- 
ing February  the  Council  had  legalized  the  disuse  of  secrecy 
by  the  grand  councils.  In  the  present  event  it  legalized  its 
own  disuse  of  it.  At  the  same  time  it  did  not  attempt  to  in- 
terfere with  the  state  councils  in  the  matter,  and  no  state  was 
affected  by  the  new  law.     Its  text  was  as  follows:* 

Resohid,  That  we  present  the  American  Party  to  the  country,  not  as  an  Order, 
not  as  a  Society,  but  as  a  broad,  comprehensive,  consenrative  national  party,  ttand« 
ing,  like  other  political  parties,  openly  before  the  country,  inviting' to  its  fellowship 
all  who  adopt  its  sentiments  and  participate  in  its  convictions.  But  nothing  herein 
shall  be  construed  as  to  interfere  with  any  organs  which  the  party  in  any  state,  for 
its  government,  may  have  adopted  or  choose  to  adopt. 

In  the  politics  of  New  York  state  the  chief  event  of  June 
was  not  the  National  Council,  but  rather  the  Anti- Fillmore 
national  convention  of  June  12th  at  New  York  city.*    It  was 

>  Herald^  1856,  June  5,  p.  i.  *  Account  from  HerakL 
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for  this  gathering  that  the  anti-slavery  element  had  prepared 
itself,  and  before  which  the  adherents  of  George  Law  would 
urge,  with  more  or  less  sincerity,  his  nomination  to  the  presi- 
dency. The  convention  would  represent  a  rift  in  the  unity  of 
the  great  nativist  party,  and  might  bring  about  a  disruption  of 
the  national  organization.  On  this  latter  account  it  was 
watched  by  the  whole  country.  The  convention  organized  on 
June  1 2th  with  a  full  New  York  delegation,  from  which  the 
convention  chose  Jerome  B.  Bailey  to  be  a  vice-president  and 
Robert  Frazier  to  be  a  secretary  of  the  session.  On  the  sec- 
ond day  an  appeal  was  made  to  the  police  for  protection 
against  the  mob  of  Fillmore  men  who  gathered  about  the 
convention  hall  to  show  their  resentment.  This  was  the  day  on 
which  a  friendly  letter  from  the  Republican  national  committee 
was  read  before  the  delegates,  revealing  a  relation  between  the 
Anti- Fillmore  movement  and  the  Republican.  On  the  third 
day,  when  the  convention  proceeded  to  the  nomination  of  a 
presidential  ticket,  it  became  clear  that  the  convention  man- 
agers were  planning  to  annex  the  Anti- Fillmore  movement  to 
the  Republican  Party,  for  Law  was  set  aside  entirely,  and  the 
contest  lay  between  N.  P.  Banks  and  J.  C.  Fremont,  both  typ- 
ical Republicans.  Most  of  the  New  York  delegates  supported 
Banks.  On  the  fourth  day  the  New  Jersey  men  led  a  bolt  in 
protest  against  the  Republican  aspect  of  the  convention.  A 
small  group  of  delegates  left  the  hall,  but  the  regular  work  of 
the  convention  went  on  until  the  ticket  was  completed.  Banks 
and  Johnston  were  the  nominees.  The  convention  then  ad- 
journed for  a  few  days  with  the  hope  that  its  ticket  would  be 
endorsed  by  the  Republican  national  convention  at  Philadel- 
phia. That  hope  failed,  and  the  convention  re-assembled  on 
the  20th  to  substitute  Fremont  for  Banks  on  the  Anti- Fill- 
more ticket.  The  events  of  June  16th  closed  Fillmore's  path 
to  the  White  House.  They  destroyed  even  the  nominal  unity 
of  the  American  Party,  and  declared  that  Fillmore  must  not 
receive  the  support  of  anti-slavery  voters.    The  power  of  the 
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national  nativist  party  broke  at  this  point.  In  the  state  of 
New  York  the  anti  slavery  element  of  the  secret  order  was 
committed  to  the  new  nominees  by  its  share  in  the  Anti-Fill- 
more  convention,  but  some  of  its  members  turned  back  from 
the  Fremont  ticket.  One  or  two  of  the  delegates  of  the  con- 
vention re-pledged  themselves  to  Fillmore.  One  or  two 
others  joined  in  nominating  the  short-lived  Stockton  and 
Raynor  ticket.'  Nevertheless  the  action  of  the  New  York 
convention  had  the  effect  of  facing  many  Know-Nothings  to- 
ward the  Republican  Party  in  New  York  state.  The  cleavage 
line  in  the  secret  order  showed  distinctly  after  this  between 
Fillmore  Know- Nothings  and  Fremont  Know- Nothings. 
George  Law  was  expelled  from  the  Order  by  vote  of  the 
council  to  which  he  belonged.*  It  was  the  penalty  for  his 
ambition. 

The  anti-slavery  issue  moved  steadily  to  the  front  during 
the  summer  of  1856.  As  the  existing  organizations  of  party 
had  broken  down  before  nativism  in  previous  years,  so  now 
they  broke  again  at  the  impact  of  organized  anti-slavery. 
The  phenomenon  of  the  anti-slavery  revolt  in  the  Know- 
Nothing  organization  was  duplicated  by  a  similar  movement 
in  the  Democracy.  In  July  a  state  convention  of  Radical 
Democrats  met  at  Syracuse,  and  while  earnestly  insisting  on 
their  own  Democracy,  endorsed  the  Republican  national 
ticket'  The  Fremont  ticket  by  the  end  of  July  was  assured 
of  support  from  professed  Know-Nothings  and  from  professed 
Democrats.  Republicanism  was  now  strong  in  New  York 
state.  The  nativists  could  no  longer  feel  confident  of  success 
in  November,  in  view  of  these  additions  to  the  Republican 
forces.  Political  lines  were  being  re-drawn,  with  slavery  as 
the  test  of  position,  and  the  secret  movement  was  losing  by 
the  changes.    The  campaign  accordingly  became  a  desperate 

1  Nominated  by  bolters  from  the  Anti-FiUmore  convention. 

»  Times,  1856,  July  14,  p.  4. 

*  Herald^  1856,  July  25,  p.  I. 
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Struggle  in  which  nativism  tried  to  retard  and  Republicanism 
tried  to  encourage  the  current  which  was  setting  toward  the 
newer  movement  This  accounts  for  the  form  which  the  cam- 
paign arguments  took  in  New  York  state.  Instead  of  discuss- 
ing the  issues  of  the  day  upon  their  merits,  the  political  press 
conducted  a  series  of  assaults  upon  the  respective  party  nom- 
inees. The  Know- Nothing  papers  ceaselessly  rang  the  changes 
upon  the  charge  that  Fremont  was  a  Roman  Catholic  in  his 
religious  relations,  and  if  elected,  would  aid  papal  influence. 
This  story  was  used  to  deter  nativists  from  leaving  the  fold. 
The  Republican  papers,  on  their  side,  urged  that  Fillmore  was 
not  a  real  Know-Nothing,  having  never  attended  a  council 
session  in  his  life,  that  he  had  been  nominated  by  convention 
intrigue  rather  than  by  popular  voice,  and  that  he  was  forced 
upon  the  Order  by  pro-slavery  men.  These  arguments  were 
intended  to  justify  secessions  from  the  Fillmore  organization. 
Notwithstanding  the  divisions  that  had  grown  up  among 
the  Know- Nothings  of  New  York,  the  Order  was  still  a  single 
society  governed  by  a  single  Grand  Council.  But  the  restive- 
ness  of  the  anti-slavery  element  under  the  official  leadership  of 
Fillmore  men  indicated  danger.  The  official  endorsement  of 
Fillmore  by  the  February  Grand  Council  could  hardly  go 
unattacked.  It  became  evident  that  a  clash  of  factional  strife 
would  diversify  the  August  session  of  the  grand  body.  Many 
councils  chose  delegates  to  this  Council  who  were  known  to 
be  opposed  to  the  Fillmore  ticket.  On  August  26th,  when 
the  Council  came  together  at  Syracuse,  the  grand-president 
met  the  problem  by  taking  measures  to  avert  trouble.*  He 
secured  the  admission  of  Fillmore  delegates  to  the  Council, 
but  upon  some  pretext  rejected  the  credentials  of  those  dele- 
gates who  were  known  to  be  against  Fillmore.  In  this  way 
he  secured  unanimity  in  the  council-hall,  but  at  the  same  time 
he  created  an  angry  minority  on  the  outside.  It  was  this  out- 
side group  which  organized  as  a  state  convention  on  the  27th 

^  Council  account  from  Times  reports. 
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and  solemnly  declared  itself  to  be  the  real  head  of  the  nativist 
party  in  the  state.  It  repudiated  the  regular  State  Council 
because  "  its  unconstitutional  and  illegal  action  has  freed 
Americans  from  all  obligation  and  allegiance  to  it  or  its  de- 
crees." The  seceders'  convention  did  not  attempt  to  consti- 
tute itself  a  grand  council,  but  apparently  abandoned  secrecy. 
Such  action  as  it  took  all  tended  toward  drawing  off  nativists 
to  the  Republican  movement  rather  than  holding  them  in 
touch  with  the  old  secret  organization.  For  instance,  the 
convention  repudiated  Fillmore  and  voted  an  endorsement  of 
Fremont.  Then  it  called  a  state  convention  of  Americans  to 
meet  in  Syracuse  on  the  same  date  in  September  on  which 
the  Republican  state  convention  was  to  be  held  there.  All 
this  showed  in  advance  the  finality  of  the  secession.  Mean- 
while the  regular  Grand  Council  held  a  two-days  session. 
On  August  26th  it  organized,  listened  to  reports  and  formed 
committees.  Next  day  it  endorsed  Fillmore  and  Donelson, 
appointed  a  new  state  committee  and  issued  the  usual  call  for 
a  state  nominating  convention.  The  new  state  committee  of 
ten  members  included  Elam  R.  Jewett,  of  Erie ;  L.  Sprague 
Parsons,  of  Albany ;  James  M.  Miller,  of  New  York ;  John 
Gray,  of  Orange ;  Orson  Root,  of  Schoharie  ;  J.  A.  Smith,  of 
Washington ;  Amos  H.  Prescott,  of  Herkimer ;  Abram  Law-  . 
rence,  of  Schuyler ;  Lyman  Odell,  of  Livingston,  and  O.  C. 
Wright,  of  Niagara.  These  men  would  manage  the  state 
campaign.  The  Grand  Council  adjourned,  having  accom- 
plished as  its  greatest  work  the  splitting  off  of  that  disaffected 
element  which  could  not  be  depended  upon  to  support  the 
nominees  of  the  Order. 

The  next  act  in  this  drama  of  successive  conventions  was  the 
session  of  the  North  Americans  on  September  17th,  as  called  by 
the  anti-slavery  element  which  Grand  President  Sammons  had 
forced  out  of  the  August  Grand  Council.  The  attempt  of  the 
seceders  to  orgam'ze  a  split  in  the  Order  seems  to  have  been  a 
&ilure :  at  least  the  Republican  press  does  not  exult  over  any 
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effects  of  it  The  seceders  had  grandly  declared  their  conven- 
tion to  be  the  real  head  of  the  American  organization,  but  it 
was  a  head  without  a  body.  A  delegate  elected  by  a  Know- 
Nothing  council  had  no  power  to  violate  the  constitution  of 
the  state  society  nor  to  bind  his  own  council  to  an  unlawful 
act.  Although  the  seceders  of  August  had  the  sympathy  of 
a  certain  dissatisfied  element,  it  does  not  appear  that  they  were 
supported  in  their  extreme  acts.  Their  convention  met,  never- 
theless, at  Syracuse  on  September  17th,"  while  the  Republican 
state  convention  was  in  session  there.  It  organized  with 
William  W.  Campbell,  of  Otsego,  as  presiding  officer.  Col. 
Silas  Seymour,  the  Know-Nothing  state  engineer,  then  of- 
fered a  resolution  that  the  convention  accept  and  support  the 
Republican  state  ticket.  This  brought  violent  debate  in  which 
the  fact  developed  that  not  all  the  convention  were  ready  to  be 
merged  into  Republicanism,  despite  their  leanings  that  way. 
The  majority  ruled,  however.  Seymour's  motion  was  carried. 
Then  came  that  almost  inevitable  feature  of  political  conven- 
tions in  this  memorable  year  of  1856.  The  minority  bolted 
and  called  a  new  convention.  The  gyrations  of  "  the  popular 
will "  at  this  period  are  not  without  a  certain  amusing  side  in 
their  revelations  of  wavering  and  uncertainty  among  men.  At 
the  same  time  the  long  list  of  conventions,  counter-conventions, 
bolts  and  secessions  shows  interestingly  how  swiftly  changing 
was  the  political  structure  and  how  the  members  of  it  were  re- 
arranging themselves  in  obedience  to  new  forces.  It  was  a 
confusion  out  of  which  a  new  order  of  things  was  to  come. 
The  whole  story  of  the  conventions  of  1856,  so  far  as  it  con- 
cerns political  nativism,  may  be  condensed  in  two  statements. 
First,  the  slavery  issue  entered  the  national  organization  of  the 
Know-Nothing  Order  and  destroyed  its  unity.  Second,  the 
slavery  issue  entered  the  New  York  state  organization  of  the 
Order  and  weakened  it  without  destroying  its  unity.  In  every 
convention  the  fact  was  shown  that  the  anti-Southern  move- 
ment was  gaining  at  the  expense  of  nativism. 

>  Conyention  account  from  Herald, 


Digitized  by  VjQOQlC 


385]  ^'^^  CAMPAIGN  OF  1836  IN  NEW  YORK  187 

On  September  23d  came  the  final  convention  of  the  list 
The  regular  American  state  convention  met  at  Rochester,  and 
at  the  same  time  there  also  met  the  convention  called  by  the 
bolters  of  September  17th.  Thanks  to  the  events  of  the 
August  Grand  Council  the  anti-slavery  element  was  prac- 
tically absent  from  both  bodies.  The  repentant  bolters  from 
the  Syracuse  gathering  made  overtures  to  the  regular  body 
and  were  welcomed  back  on  their  tacit  confession  of  error. 
Under  the  presidency  of  F.  W.  Walker,  of  Queens,  the  121 
delegates  of  the  erring  minority  held  their  session  open  until 
the  regular  state  ticket  was  chosen.  Then  they  voted  to  sup- 
port it  and  went  home.  The  regular  state  convention  had 
several  hundred  delegates  present  It  organized  under  the 
presidency  of  James  W.  Barker  and  passed  to  the  nomination 
of  a  state  ticket  for  the  fall  election.  For  the  governorship 
the  delegates  were  of  one  mind  and  the  choice  was  made  by 
viva  voce  vote.  On  other  offices  ballots  were  taken.  The 
completed  ticket  was  as  follows : 

Goyernor Erastiu  Brooks,  of  New  York. 

LieuL-Goyernor Lyman  Odell,  of  LivingsUm. 

Canal  Commissioner Amos  H.  Prescott,  of  Herkimer 

Prison  Inspector James  P.  5>andeTS,  of  Westchester. 

Clerk,  Conrt  of  Appeals    ....  Alexander  Mann,  of  Monroe. 

All  of  these  were  men  who  had  become  known  for  their 
work  in  aid  of  the  Know-Nothing  cause.  Brooks  was  editor 
of  the  leading  Know- Nothing  newspaper  of  the  state,  and  had 
for  a  year  been  looked  upon  as  the  logical  nominee  of  his 
party  for  the  governorship.*  Odell  was  the  nominee  of  the 
nativist  legislators  in  the  recent  speakership  contest  at  Albany. 
Sanders  was  the  unsuccessful  candidate  in  1854  for  the  same 
office  to  which  he  was  now  nominated.  Prescott  and  Mann 
were  local  leaders.  Prescott  had  served  in  the  legislature  and 
was  on  the  state  committee  of  his  party.    The  nominees  were 

>  Thihine,  1855,  Norember  7,  p.  4. 
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all  good  representative  men.  Besides  the  state  ticket,  the 
convention  also  formed  an  electoral  ticket  to  represent  the 
Fillmore  and  Donelson  forces.    The  members  follow : 

Daniel  Ullman,  SiWester  Gilbert, 

Jesse  C.  Dann,  Charles  B.  Freeman, 

William  H.  Vanderbilt,  William  Greenman, 

Roswell  Grares,  Theodore  S.  Faxton, 

Joseph  H.  Toone,  Alexander  McDowell, 

Benedict  Lewis,  Jr.,  Samuel  J.  Holly, 

Gilbert  C.  Deane,  Henry  H.  Babcock, 

Henry  Grinnell,  B.  Davis  Noxon, 

Alexander  M.  C  Smith,  John  Knowles,  Jr., 

Richard  S.  Gray,  Barzillai  Slosson, 

Abram  Hatfield,  Lewis  H.  CnWer. 

Andrew  Conger,  Truman  Warner, 

Rufus  W.  Watson,  Jonathan  Child, 

Charles  Whiting,  Abel  Webster, 

Orsamus  Eaton,  John  T.  Bush, 

Leonard  G.  Ten  Eyck,  Nelson  Randall, 

Daniel  A.  Bullard,  James  G.  Johnson. 
Henry  N.  Brush. 

After  the  Rochester  convention  the  state  campaign  began. 
The  national  campaign  was  already  in  full  swing  at  this  time, 
and  up  to  election  day  it  completely  overshadowed  the  state 
contest.  There  was  no  new  issue  in  the  state  administration 
to  be  decided  and  nothing  important  to  draw  away  attention 
from  the  great  national  issue  of  the  relations  between  the 
North  and  South.  The  latter  was  the  real  point  of  the  whole 
struggle.  The  work  of  the  anti-Southern  leaders  had  been 
successful  in  forcing  their  issue  to  the  front  and  practically 
excluding  nativism  from  the  popular  interest.  Nativism 
might  yet,  perhaps,  be  a  potent  issue  in  some  of  the  country 
districts  where  the  Know-Nothing  organization  was  a  recent 
invader,  but  in  the  older  regions  of  nativist  work  the  doctrines 
of  the  movement  had  lost  their  hold  to  a  great  extent  Thou- 
sands of  the  voters  who  supported  nativism  in  1855  were 
turned  into  the  Republican  column.     Many  of  the  newspapers 
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which  had  fought  against  the  Seward  coalition  in  the  former 
campaign  now  joined  the  current  of  the  hour  and  worked  for 
the  Fremont  ticket  or  else  fof  the  Democracy.  The  Whig 
Party  was  gone,  leaving  a  remembrance  of  itself  in  the  group 
of  Old-line  Whigs,  whose  state  convention  of  August  14th  en- 
dorsed Fillmore.'  But  this  remnant  of  the  Whig  Party  was 
only  a  shadow.  The  Republican  organization  was  making 
good  its  claim  to  the  place  that  the  Americans  had  sought  to 
reach,  that  of  permanent  antagonist  to  the  Democracy  in  place 
of  the  old  Whig  Party.  The  movement  was  showing  itself  to 
be  a  real  party.  Fillmore's  candidacy  had  been  hopeful  of 
success  before  the  anti-Fillmore  convention  of  June.  After 
that  event  the  futility  of  his  prospects  became  manifest  as  the 
campaign  went  on.  The  presidential  question  settled  down  to 
the  choice  between  Fremont  and  Buchanan.  The  nativist 
vote  was  appealed  to  for  help  by  both  Republicans  and  Demo- 
crats, each  side  trying  to  profit  by  the  nativist  antipathy  for  its 
rival.  While  Democrats  worked  upon  the  nativist  hatred  of 
Seward  and  sectionalism,  the  Republican  press  worked  upon 
the  nativist  dislike  of  the  Democracy.  There  seems  to  have 
been  some  slight  effect  of  these  efforts,  for  the  nativist  presi- 
dential ticket  ran  5,000  votes  lower  than  the  state  ticket.  The 
averages  on  state  tickets  were  as  follows  :* 


\ 


King-Selden  ticket : 

Republican  Party 

Radical  Democrats ^  366,300  Totes. 

Anti-Fillmore  men 

Parker-Vanderbilt  ticket : 

Democratic  Party I97»200  Totet. 

Brooks  Odell  ticket : 

Nativist  party 1  .-*. -o^  *r«»-. 

«r»^      «  V  129,700  votes. 

Whig  Party i 

1  Times^  1856,  August  15,  p.  I. 

>  From  official  canvass  broadside.   Liberty  Party  omitted,  having  cast  about  160 
votes  in  the  state. 
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This  election  showed  conclusively  that  the  nativist  political 
movement  was  on  the  wane.  In  1855  it  had  been  strong 
enough  to  cast  34  per  cent  of  the  total  vote  of  the  state,  while 
now  it  cast  only  22  per  cent.  Such  a  loss  was  appalling  to 
those  who  had  hoped  for  the  future  success  of  the  American 
organization.  It  showed  that  organized  nativism  could  not 
withstand  the  steady  pressure  of  the  slavery  issue.  It  showed 
that  the  backing  of  popular  favor  was  being  withdrawn  from 
under  the  fabric  of  the  Know-Nothing  Order.  The  loss  to 
the  nativist  party  in  New  York  was  not  in  any  one  section,  but 
was  distributed  all  over  the  state.  In  a  few  counties  there 
was  a  slight  increase  of  the  nativist  vote  over  that  of  1855, 
but  it  was  not  significant.  The  election  was  a  Republican  vic- 
tory. On  the  state  ticket  the  Know-Nothings  were  weaker 
than  either  of  their  rivals.  They  elected  only  eight  assembly- 
men to  the  legislature  and  only  two  members  of  Congress. 
In  the  coming  year  the  nativist  organization  would  have  no 
influence  whatever  either  in  state  administration  or  in  public 
legislation.  They  had  failed  to  harvest  any  results  from  the 
power  won  by  them  in  the  campaign  of  1855.  The  state  can- 
vass showed  the  following  poll  and  percentages  for  governor 
in  the  counties  of  the  state: 


/Vr  ctnt.  Vott. 

Albany 31  .  .  5,655 

Alleghany 1 1  .  .     987 

Broome 11  .  •     833 

Cattaraugus 14  •  •  1*064 

Cayuga 19  •  •  2,091 

Chautauqua 19  •  •  2,142 

Chemung ^5  •  •     79^ 

Chenango ^3  •  •  1*205 

Clinton 23  .  .  1,388 

Columbia 23  .  .  2,005 

Cortland 12 .  .     658 

Delaware 23  .  .  1,981 

Dutchess 18  2,023 

Erie 28  .  .  5,552 


Ptr  ctnt.     Voit. 

Essex 20  .  .  i,oii 

Franklin 30  .  .  l>26o 

Fulton-Hamilton  ...  21  ..  1,178 

Genesee 20 .  .  1,216 

Greene 26  .  .  1,555 

Herkimer 17  .  .  1,355 

Jefferson 9  .  .  1,090 

Kings 29.  .8,777 

Lewis II  .  .     495 

Livingston 29  .  .  2,132 

Madison II  .  .     958 

Monroe 21  .  .  3*197 

Montgomery 28  .  •  1,744 

New  York 28  .  21,423 
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Niagara 36 . 

Oneida 9  . 

Onondaga I3  . 

Ontario 27  . 

Orange 21  . 

Orleans 37  . 

Oswego II. 

Otsego 12  . 

Putnam 19  . 

Queens 34  . 

Rensselaer 35  . 

Richmond 29  . 

Rockland 30  . 

St  Lawrence    ....  11  • 

Saratoga    .    .               .  28 . 

Schenectady 34  . 


THE  CAMPAIGN  OF  1856  IN  NEW  YORK  191 

.  2,025  Schoharie >5  •  •  ^*V^ 

.  1,746  Schuyler 16 .  .     641 

.  1,994  Seneca 26  ,  .  1,311 

.  2,283  Steuben 17  ..  2,116 

.  2,209  Suffolk 31  •  •  i>95i 

.  1,502  Sullivan 39  •  •  3/>68 

.  I.391  Tioga 8 .  .     464 

.  1,310  Tompkins 21  .  .  1,470 

.     477  Ulster .  40 .  .  4»739 

.  2,304  Warren 21  .  .     818 

.  4,913  Washington 24  .  .  2,059 

•     957  Wayne '7  •  •  i»568 

.     937  Westchester 29  .  .  3,750 

.  1,422  Wyoming 10 .  .     642 

.  2,685  Yates 9 .  .     389 

.  1.358 


The  lesson  of  the  canvass  of  1856  was  easily  read  by  the 
leaders  of  political  nativism.  It  told  them  that  their  move- 
ment was  dying  as  a  national  party  and  as  a  state  organization. 
It  told  them  emphatically  that  the  new  Republican  Party  was 
in  the  ascendant,  and  that  Know-Nothing  voters  were  desert- 
ing nativism  to  join  the  new  favorite.  Their  fight  to  restrain 
the  exodus  from  the  secret  councils  had  been  only  partially 
successful.  If  political  nativism  in  New  York  hoped  to  hold 
itself  in  place  as  a  factor  in  state  politics  it  must  find  some  new 
source  of  strength,  either  in  principles  or  organization.  Some 
voices  were  raised  to  ask  the  abolition  of  the  secret  system, 
while  others  asked  a  new  platform,  and  still  others  advised  a 
return  to  the  old  method  of  endorsing  nominees  of  other  par- 
ties. The  work  of  change,  if  any  there  was  to  be,  would  fell 
upon  the  Grand  Council  of  February,  1857. 

The  Grand  Council  met  at  Troy  on  February  24th  and  after 
organization  turned  first  to  the  election  of  officers  for  the 
ensuing  year.  Friends  of  James  W.  Barker  proposed  to  put 
him  again  at  the  head  of  the  secret  order,  but  the  Council 
chose  Jesse  C.  Dann,  of  Erie,  as  president  For  vice- 
president  the  choice  of  Henry  B.  Northrup,  of  Washington, 
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and  for  secretary  that  of  C.  D.  Brigham,  of  Albany,  were 
made.  That  element  which  desired  to  reform  the  Order  and 
improve  its  political  prospects  by  an  alteration  or  destruction  of 
the  secret  system  soon  found  voice  in  the  Council  proceed- 
ings. At  the  second  day's  session  a  delegate  from  Brooklyn 
opened  an  attack  on  the  secret  system,  but  the  debate  which 
began  was  interrupted  by  the  report  of  the  committee  on  plat- 
form which  had  been  laboring  to  satisfy  the  demands  for 
improvement  in  the  American  Party  principles.  Ever  since  the 
adoption  of  the  "Binghamton  platform ''  in  August,  1855,  that 
document  had  been  the  formula  of  American  principles  in 
New  York.  But  now  nativism  needed  to  declare  itself  again 
as  to  its  position  on  the  slavery  issue.  The  committee  accord- 
ingly brought  in  a  new  platform  which  re-stated  the  old 
neutral  position  of  the  Order  as  to  slavery  and  closed  with  a 
savage  criticism  of  the  Republican  leaders  who  represented 
that  issue.  The  Grand  Council  voted  to  adopt  the  platform 
as  reported.  Then  the  debate  swung  back  again  to  the  sub- 
ject of  the  secret  ritual.  Delegate  Parsons,  of  Albany,  offered 
a  resolution  abolishing  all  oaths,  obligations  and  degrees  in 
the  party.  This  resolution  seems  to  have  passed,  but  not  for 
immediate  eflfect  Instead,  a  committee  of  five  headed  by 
Parsons  was  given  the  duty  of  reporting  a  revised  and  simpli- 
fied ritual  to  the  next  Grand  Council.  With  this  action  the 
Council  left  the  subject.  Next  came  the  election  of  two  dele- 
gates to  the  National  Council.  Then  after  a  resolution  de- 
nouncing Senator  Seward  for  certain  compliments  to  the 
foreign  element,  the  body  adjourned.  The  demand  for 
changes  in  the  Know-Nothing  system  had  been  juggled  at 
this  session  instead  of  approved.  The  Grand  Council  made 
no  change  whatever  in  the  secret  system.  By  seeming 
acquiescence  in  the  demands  for  changes,  these  demands  had 
really  been  put  ofT  to  another  day,  while  the  secret  system 
remained  as  before.  The  new  platform  of  the  party  was  as 
follows : 
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Refhttd^  That  we  emphatically  affinn  the  Bioghamton  Platform,  consistiiig  oC 
eight  tectioDt. 

[Here  follow  those  sections  in  foil.] 

Refhftd^  That  while  the  American  Party  in  the  State  of  New  York  tolerates 
free  disoution  and  free  expression  of  indiyidnal  opinions  on  the  Tarioos  political 
questions  of  the  day,  yet  under  every  political  complication  the  pare  question  of 
Americanism  shall  take  precedence  of  all  others. 

Resohedt  That  we  are  now,  as  we  ever  have  been,  unalterably  opposed  to  the 
extension  of  slavery  into  territory  from  which,  by  the  Missouri  Compromise,  it  had 
been  excluded  forever. 

Resohtfd^  That  we  are  opposed  to  the  use  of  the  power  of  the  general  govern- 
ment to  extend  the  institution  of  slavery,  and  are  willing  that  the  natural  laws  which 
govern  emigration  shall  decide  that  great  question  without  the  least  interference 
of  federal  authority. 

Resolved,  That  the  recent  exposure  of  corruption  at  Washington,  the  gross 
venality  of  political  leaders  and  the  present  effort  of  the  State  Senate  to  strip  the 
American  Canal  Board  of  its  power,  are  in  direct  violation  of  the  spirit  of  the  Con- 
stitution and  reveal  the  objects  and  character  of  those  who  profess  to  be  apostles 
of  humanity  and  freedom,  and  should  open  the  ears  of  every  honest  man  to  his 
true  position  while  aiding  to  elevate  them  to  places  of  trust  and  power. 

The  National  Council  for  which  the  New  York  Grand 
Council  elected  delegates  met  at  Louisville  in  June,  1857." 
Among  its  members  were  Erastus  Brooks  as  National  Vice- 
President,  with  James  W.  Barker  and  Stephen  B.  Cushing  as 
regular  delegates  from  New  York.  The  defeat  of  Fillmore 
had  ended  the  political  usefulness  of  the  National  Council,  and 
since  its  value  as  an  administrative  head  of  a  secret  society 
was  gone  long  before,  the  members  now  decided  to  close  it 
forever.  The  national  officers  were  elected  for  another  year 
and  a  national  committee  was  provided  for  with  power  to  re- 
convene the  Council  if  there  seemed  need  of  it  in  the  near 
future.  On  June  3d  the  National  Council  adjourned  sine  die 
and  with  this  act  ended  finally  the  national  organization  of  the 
Know-Nothings,  after  a  meteoric  career  of  only  three  years. 
The  Council  never  met  again.  In  July,  1857,  the  National  Presi- 
dent appointed  a  national  committee  of  thirteen  members  as  the^ 
Council  had  provided.*     New  York  was  represented  in  it  by 

*  Herald  and  Tima  reports. 

^Herald,  1857,  July  19,  p.  4. 
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Erastus  Brooks  and  James  W.  Barker,  but  it  is  not  on  record 
that  the  committee  ever  took  any  official  action. 

The  final  disbandment  of  the  National  Council  was  fresh  in 
the  minds  of  the  New  York  Know- Nothings  when  the  Grand 
Council  met  again  for  its  semi-annual  session  in  August  at 
Brooklyn.  There  seem  to  be  no  available  statistics  as  to  the 
strength  of  the  secret  order  at  this  time.  In  the  earlier  life 
of  the  Order  the  grand-president  was  accustomed  to  report 
the  increase  of  membership  from  time  to  time,  but  during  its 
decadence  there  was  a  reticence  as  to  such  facts  that  can  be 
easily  understood.  The  regular  August  session  of  1857  began 
on  the  25th.  After  organization  the  president  delivered  the 
annual  address.  Among  other  suggestions  he  advised  that 
the  whole  system  of  council  organization  be  dissolved,  and 
that  the  Order  become  in  form  as  well  as  in  name  a  political 
party,  governed  only  by  committees  and  conventions.  At  the 
conclusion  of  his  address  the  proposal  came  before  the  Coun- 
cil for  consideration.  The  debate  soon  showed  two  ideas  of 
change.  Some  desired  with  the  grand-president  to  abolish 
the  council  system  and  with  it  the  secret  ritual,  while  others* 
wished  to  keep  the  council  system,  but  without  the  secret  rit- 
ual. A  delegate  from  Onondaga  finally  brought  about  a  vote 
on  the  question  of  organization,  and  the  council  system  was 
saved.  This  left  the  fate  of  the  ritual  yet  undecided.  The  Par- 
sons committee  now  reported  on  the  simplified  ritual  which 
the  preceding  Council  had  empowered  it  to  make.  Since  the 
February  session  the  committee  had  formulated,  printed  and 
distributed  to  subordinate  councils  a  new  ritual.  This  new 
form  was  not  wholly  satisfactory  and  failed  of  adoption,  and  at 
the  close  of  discussion  the  secret  procedure  of  the  Order  was 
wholly  abolished  by  formal  vote.  An  order  was  also  passed 
that  in  future  the  Grand  Council  should  meet  only  once  a  year,  in 
each  successive  August.  Following  is  the  text  of  the  resolu- 
.tion  that  ended  the  secret  system :  * 

^  Herald^  1857,  August  26,  p.  I. 
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Res^hid,  That  the  oaths,  obligations  and  degrees  of  this  Order  be  dispensed 
with,  and  that  hereafter  members  be  admitted  by  signing  the  platform  and  reso- 
Itttions  passed  by  the  State  Council,  and  assenting  to  the  following  pledge :  Yoa 
do  hereby  promise  upon  the  honor  of  an  American  to  be  true  and  faithful  to  the 
principles  of  the  American  Party. 

This  abolition  of  degrees  and  oaths  took  away  all  the  ties  of 
pledged  brotherhood  that  had  made  the  Know-Nothing  Order 
a  real  fraternity  of  American  citizens.  The  members  of  the 
American  organization  would  not  in  future  have  any  special 
duties  toward  their  fellow-members,  and  since  the  existence  of 
such  duties  is  the  essential  feature  of  a  brotherhood,  the 
American  organization  would  be  henceforth  only  a  non-secret 
society  of  the  simplest  type.  After  August  25,  1857,  it  is  no 
longer  proper  to  refer  to  the  Know-Nothing  Order  as  existent 
in  New  York.  At  the  same  time  the  vague  term  "  Know- 
Nothing  "  as  a  synonym  for  "  nativist "  was  very  commonly 
used  so  long  as  any  American  organization  existed.  The 
abolition  of  the  secret  ritual  received  very  little  notice  at  the 
time  it  occurred,  because  its  mystery  had  long  since  been 
stripped  away  by  hostile  critics.  Nevertheless,  the  formal 
change  made  by  the  Council  was  an  important  landmark  in 
the  story  of  political  nativism. 

The  peculiar  system  of  secret  political  work  which  thus 
found  its  ending  after  seven  years  of  energetic  activity  stands 
out  in  the  history  of  the  nation  as  an  abnormal  feature  of 
American  politics.  It  has  been,  during  its  life  and  since  its 
death,  subjected  to  bitter  criticism,  reproach  and  ridicule. 
Yet  it  is  not  to  be  dismissed  with  a  gibe  and  a  fling  merely 
because  it  has  passed  away.  The  same  influences  that  created 
it  then  still  exist  to-day.  Within  recent  years  the  politics  o 
New  York  state,  and  possibly  also  those  of  the  nation,  have 
felt  the  effects  of  a  similar  secret  system.  The  influence  of 
secret  societies  in  American  politics  has,  in  fact,  been  almost 
continuous,  though  none  other  ever  reached  the  gigantic 
growth  attained  by  the  great  Know-Nothing  society.    The 
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latter  stands  out  in  such  bold  relief  in  the  nation's  history  on 
account  of  the  national  character  of  its  effort.  Usually  the 
secret  organizations  of  the  American  people  have  been  local 
in  their  efforts. 

The  end  of  the  Know- Nothing  secrecy  in  New  York  state  is 
an  appropriate  point  at  which  to  review  the  nature  of  this  sys- 
tem, whose  success  was  so  brilliant  and  so  brief.  It  is  well,  by 
way  of  preface,  to  note  that  there  was  no  necessary  connection 
between  the  secret  system  in  politics  and  the  principles  of 
nativism.  Organized  secrecy  has  been  used  to  forward  other 
than  nativist  doctrines,  and  nativist  principles  have  been  often 
promoted  without  the  aid  of  secrecy. 

What  was  the  origin  of  the  secret  system.?  It  was  an  effort 
to  offset  clannishness  of  one  sort  with  a  clannishness  of  another 
kind.  There  existed  in  the  American  community  a  minority 
group  of  persons  who  differed  in  race,  thought,  life  and  re- 
ligion from  the  mass  of  their  fellow- citizens,  and  who  yet 
gained  distinct  advantages  for  themselves  by  acting  together. 
The  American- born  population  as  a  whole  was  not  by  nature 
clannish  nor  jealous  of  the  foreign-bom  minority,  but  in  a 
considerable  portion  of  the  natives  both  these  feelings  existed 
The  jealous  element  sought  a  medium  of  expression.  Already 
there  existed  in  the  community  a  form  of  association  called 
the  secret  society,  which  was  essentially  an  artificial  clan, 
founded  on  an  artificial  sense  of  brotherhood.  The  secret 
society  system  naturally  offered  itself  and  was  accepted  as  an 
offset  to  the  racial  group.  There  was  no  proscriptive  feature 
of  the  Know-Nothing  clan  which  was  not  duplicated  by  the 
racial  group  to  which  it  was  opposed.  The  difference  was 
that  in  the  one  case  it  was  a  matter  of  written  rule,  while  in 
the  other  it  was  a  matter  of  instinct. 

Why  did  the  system  expand  ?  In  New  York  city  it  expanded 
because  it  furnished  an  easy  remedy  for  the  more  objectionable 
forms  of  race-clannishness.  In  economic  effort  natives  were 
at  liberty  to  traffic  with  the  foreign  people  or  not  as  they 
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pleased,  and  could  easily  avoid  contact  when  desirable.  In 
social  effort  the  native-bom  were  equally  free  to  seek  or  avoid 
social  intercourse  with  the  foreign  element  as  preference  might 
dictate.  But  in  political  effort  the  contact  was  unavoidable. 
If  aliens  were  insolent  in  ofBce  and  bullies  at  the  polls,  if  they 
packed  party  primaries  and  made  conventions  farcical,  the  rem- 
edy was  less  easy  to  find.  Some  nativists  believed  in  the  rem- 
edy of  meeting  force  with  force,  and  from  this  plan,  when  car- 
ried out,  came  the  riots  of  the  great  cities.  More  conservative 
men  preferred  a  peaceable  way  of  checking  evils,  and  saw  the 
means  in  the  use  of  secret  politics.  Had  the  anti-foreign 
movement  been  an  open  one,  it  probably  could  never  have 
attained  strength;  for  every  member  would  have  been  a 
marked  man,  denounced  by  his  party,  attacked  at  the  polls  and 
injured  in  his  business.  In  the  secret  system  the  minority 
could  act  without  exposing  individuals.  These  facts  explain 
local  expansion,  but  they  apply  less  to  the  state  at  large.  In 
1854,  by  a  sudden  leap,  the  secret  system  spread  far  beyond 
the  bounds  of  local  effort.  It  took  a  gigantic  stride  toward 
power  as  a  state  and  national  organization.  This  expansion 
requires  a  different  explanation.  The  whole  nativist  move- 
ment in  state  and  national  affairs  was  a  politicians'  movement 
rather  than  a  popular  one.  The  leaders  in  politics  welcomed 
the  issue  of  nativism  as  an  escape  from  the  chaos  that  was 
growing  in  party  conditions.  They  accepted  with  it  the  secret 
system  because  the  two  had  necessarily  at  first  to  be  taken 
together.  The  hold  of  the  secret  system  on  state  and  na- 
tional politics  was  nevertheless  insecure.  In  most  cases  the 
secret  system  was  shaken  off  as  soon  as  circumstances  would 
permit.  There  is  a  double  answer,  then,  to  the  question 
why  the  Know-Nothing  Order  spread.  In  the  politics  of  the 
great  cities  the  secret  system  expanded  because  it  furnished  a 
convenient  medium  for  desired  reform.  In  the  politics  of  the 
nation  and  the  states  it  expanded  with  the  growing  issues 
which  it  represented  because  at  first  it  could  not  be  separated 
from  them. 
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Was  the  secret  system  a  public  danger?  The  Know- 
Nothing  Order  was  a  well-hated  institution  while  it  lived. 
Unsparing  criticisms  were  launched  against  it  by  those 
whose  plans  it  frustrated.  Yet,  in  general,  the  critics  were 
not  specific  in  their  charges.  The  personal  respectability 
of  the  Order  in  New  York  state  was  unquestioned.  It 
was  never  charged  against  the  secret  system  that  it  was  a 
refuge  for  the  disorderly,  the  disreputable  or  the  corrupt. 
In  fact,  the  peculiar  machinery  of  the  Know-Nothing 
Order  could  hardly  have  been  worked  successfully  except 
by  intelligent,  well-meaning  and  law-abiding  men.  The  use 
of  the  ritual  and  the  maintenance  of  discipline  were  condi- 
tioned upon  these  qualities.  It  is  doubtful  whether  a  society 
of  this  sort  could  ever  have  been  a  public  danger  by  reason  of 
its  personnel.  Commonly  the  attacks  on  the  Know-Nothing 
Order  were  directed  against  its  secrecy  of  action.  Occasion- 
ally the  secrecy  of  membership  was  touched  upon,  but  little 
stress  was  laid  on  this  latter  feature,  since  it  was  largely  a 
matter  of  individual  taste  whether  or  not  a  person  should 
avow  his  connection.  As  to  secrecy  of  action,  the  critics  de- 
clared in  general  phrases  that  it  was  dangerous  to  the  com- 
mon weal  for  large  bodies  of  men  to  act  in  secret  on  political 
matters.  At  the  same  time  this  dictum  was  not  supported  by 
specific  references  to  abuses  arising  from  secret  action.  The 
complaint  originated  chiefly  among  those  politicians  whose 
schemes  were  upset  by  Know-Nothing  secrecy,  and  who  ap- 
pealed in  self-defence  to  the  jealousy  of  American  voters.  The 
apologists  of  secrecy  answered  pertinently  that  political  party 
committees  were  secret  in  action  and  no  one  expected  them 
to  be  otherwise;  that  a  Know-Nothing  council  was  a  political 
committee  sworn  to  uphold  American  institutions,  and  that  it 
used  secrecy  for  a  certain  good  and  unconcealed  reason. 
This  reason,  they  explained,  was  the  necessity  of  fighting  the 
secret  machinations  of  the  Roman  church  with  like  subtlety. 
Inadequate  to  the  real  facts  as  this  reason  was,  it  passed  as  an 
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excuse.  Logical  attacks  on  secrecy  were  made  difficult,  also, 
from  the  obvious  fact  that  secrecy  was  seemingly  justified 
when  it  secured  a  plurality  of  votes.  Viewed  from  the  stand- 
point of  later  years,  it  can  be  seen  that  the  real  danger  of  sus- 
tained secrecy  in  politics  lies  partly  in  the  Cact  that  issues  and 
men  may  be  withheld  by  it  from  the  public  scrutiny,  and  be 
put  in  power  without  due  debate,  and  partly,  also,  in  the  &ct 
that  organized  secrecy  gives  undue  influence  to  minorities. 
Yet  even  these  objections  hardly  hold  against  an  organization 
in  state  politics,  for  a  sustained  secrecy  of  men  and  measures 
in  a  political  contest  extending  over  a  wide  area  is  practically 
impossible.  They  hold  good  as  to  local  politics.  It  is  right 
that  any  issue  which  seeks  recognition  should  let  its  character 
and  support  be  known,  so  that  the  opposition  may  array  itself 
for  a  feur  fight.  The  system  of  political  secrecy,  then,  would 
seem  to  be  a  real  public  danger,  though  practically  limited  by 
the  inability  to  sustain  secrecy  with  a  popular  large  support. 

Did  the  secret  system  enslave  the  voter  ?  It  is  a  fevorite 
charge  against  secret  societies  of  all  sorts  that  they  take  away 
the  free-will  of  their  members.  The  Know-Nothing  Order 
was  criticised  on  this  ground,  and  its  oaths  and  higher  de- 
grees were  cited  as  evidence.  The  general  charge  of  limiting 
the  free-will  of  individuals  is  one  to  which  nearly  every  organi- 
zation, secret  or  non-secret,  must  plead  guilty.  Else  there 
were  little  virtue  in  organization.  In  its  general  form,  there- 
fore, the  charge  is  misleading  when  used  as  a  reproach.  When 
the  attack  upon  societies  is  made  upon  the  specific  point  of 
using  oaths,  then  it  can  be  considered  more  closely.  In 
practice,  all  secret  societies  are  voluntary  societies  whose 
members  may  withdraw  and  lay  aside  both  the  active  duties 
imposed  upon  them  by  the  terms  of  their  membership,  and  the 
advantages  connected  with  that  membership.  Secret  society 
oaths  seldom  refer  to  this  right  of  withdrawal,  but  are  usually 
phrased  upon  the  tacit  assumption  that  no  withdrawal  will 
occur.     Wherever  an  oath  of  association  attempts,  therefore. 
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to  regulate  the  action  of  members  while  outside  of  active  mem- 
bership, it  is  contradictory  to  practice.  The  Know-Nothing 
oath  of  the  first  degree  was  not  so  phrased  as  to  be  perpetu- 
ally binding.  This  was  the  oath  taken  by  the  ordinary  voter 
who  came  into  the  society.  He  was  in  no  way  bound,  there- 
fore, to  limit  his  own  free-will,  except  so  long  as  he  might 
choose  to  do  so  by  keeping  his  membership.  With  regard  to 
those  Know-Nothings  who  progressed  to  the  second  or  third 
degrees,  the  case  was  somewhat  different.  Here  the  member 
bound  himself  to  keep  the  oath  "  through  life."  By  theory, 
the  taker  of  these  degrees  lost  his  free-will  for  the  rest  of  his 
life,  whereas,  by  practice,  he  threw  off  his  limitations  by  sim- 
ple withdrawal  from  the  organization.  The  charge  against 
the  higher  degrees  was  that  they  gathered  to  themselves  the 
real  control  of  the  society,  and  left  the  general  membership 
only  the  power  to  follow  the  self-elected  leaders.  The  actual 
fact  in  the  Know-Nothing  Order  was  that  the  first-degree  men 
were  the  ones  who  decided  all  definite  political  action.  The 
higher-degree  men  had  no  power  to  coerce  the  general  mem- 
bership in  any  way,  and  among  all  the  complaints  that  were 
voiced  against  the  Know- Nothing  system  in  New  York  at 
various  times  by  dissatisfied  members  of  the  Order,  there  is 
nowhere  an  allegation  that  the  higher  degrees  were  possessed 
of  undue  power.  There  was  one  slight  element  of  truth  in  the 
charge  against  the  higher-degree  men.  It  was  this,  that  in  the 
Know-Nothing  Order,  as  in  all  societies,  there  were  cliques  of 
leaders,  and  that  these  cliques  usually  held  the  upper  degrees. 
This  condition  of  affairs  was  precisely  what  the  Know-Noth- 
ing system  desired.  It  w^  intended  that  the  real  leaders  of 
the  Order  should  be  tagged  and  labeled,  so  to  speak,  that 
they  might  be  recognized  and  treated  as  such. 

What  were  the  results  of  the  secret  system?  Since  the 
machinery  of  political  effort  was  only  a  medium,  it  was  to  be 
expected  that  the  results  produced  would  follow  very  closely 
the  character  of  the  group  who  used  the  machinery.    The 
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leaders  of  the  Know- Nothing  society  during  its  rise  to  power 
were  earnest  and  sincere.  Their  machinery  gave  the  well- 
intentioned  voter  more  power  than  he  received  from  the  great 
political  parties.  The  secret  Order  brought  new  men  to  the 
front  and  did  something  in.  the  way  of  purifying  politics.  It 
made  its  mistakes,  as  was  natural,  but  on  the  whole  its  influ- 
ence upon  politics  was  good.  At  the  height  of  its  power  it 
fell  more  into  the  hands  of  professional  politicians,  some  of 
them  being  men  of  its  own  creation.  It  was  then  that  intrigue 
and  unfairness  destroyed  the  virtues  of  the  secret  system. 
Yet,  from  first  to  last,  with  all  its  errors  and  weaknesses,  the 
record  made  by  the  secret  system  in  New  York  state  was  not 
unfavorable  to  it.  It  did  not  encourage  lawlessness,  corrupt  the 
franchise  or  stifle  public  opinion,  and  all  these  offenses  were 
chargeable  against  the  open  political  organizations  of  the  day. 
Can  a  secret  movement  be  successful?  There  seems  to  be 
nothing  to  prevent  a  repetition  in  American  politics  of  the 
phenomena  of  a  secret  political  movement.  Under  favoring 
conditions  some  well-organized  society  might  meet  as  startling 
a  growth  and  sudden  success  as  did  the  secret  order  of  the 
Know- Nothings.  There  are  several  conditions,  however, 
which  make  it  very  doubtful  whether  such  a  system  could  be 
other  than  transitory.  The  preservation  of  strict  secrecy  by 
a  large  organization  is  difficult  if  its  enemies  are  active.  It 
would  be  practically  impossible  for  any  political  society  to 
keep  its  character  or  aims  secret  for  more  than  one  campaign. 
The  most  that  it  could  do  would  be  to  keep  secret  its  methods 
of  work.  More  important  for  its  success  than  aught  else 
would  be  its  ability  to  hold  the  confidence  of  the  public.  It  is 
safe  to  say  that  no  secret  movement  in  the  political  field  could 
avoid  the  chill  of  jealous  suspicion  from  the  moment  that  it 
made  its  demand  for  recognition.  By  patriotic  professions 
that  suspicion  might  be  held  in  check,  but  it  would  be  a  bur- 
den which  would  have  to  be  borne.  The  inevitable  tendency 
of  such  movement  would  be,  as  it  was  in  the  Know -Nothing 
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Order,  ultimately  to  sacrifice  the  element  of  secrecy  in  some 
moment  of  need,  in  order  to  appease  criticism  and  gain  sup- 
port. This  has  been  the  experience  of  the  secret  societies 
which  have  endeavored  to  organize  voters.  The  instinct  of 
the  American  people  may  be  said  to  be  in  the  main  opposed 
to  secret  organization  for  political  effort.  In  the  constant  war- 
fare of  politics  every  voter  is  a  combatant,  and  no  man  likes 
an  opponent  whose  strength  or  whose  motives  he  cannot 
gauge. 
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CHAPTER  IX 

LOCAL  NATIVISM  IN  NEW  YORK  CITY,  I854-I860 

The  local  history  of  the  nativist  movement  in  New  York 
city  possesses  a  special  interest  not  attached  to  its  existence 
in  any  other  part  of  the  state.  It  was  here  that  it  had  its 
origin  and  its  greatest  real  strength.  Probably  there  was  no 
other  place  in  the  state  where  the  movement  was  so  largely 
based  upon  actual  antipathy  for  the  foreign  element  which  it 
desired  to  limit.  In  New  York  city,  too,  lay  the  strength  of 
the  earlier  governing  cliques  of  the  Know- Nothings  and 
kindred  orders.  Their  personal  influence  in  the  secret  associ- 
ations to  which  they  belonged  kept  them  in  their  place.  In 
the  local  columns  of  the  New  York  press  can  be  read  more 
clearly  than  anywhere  else,  the  evolution  of  the  secret  move- 
ment and  the  causes  of  its  decay. 

The  story  of  nativism  as  a  local  force  in  New  York  city 
may  be  taken  up  again  in  the  summer  of  1854,  when  it  was 
differentiated  from  the  wider  interests  of  the  secret  order  by 
the  entry  of  the  latter  into  the  field  of  state  politics  under  the 
direction  of  President  Barker.  The  managers  of  nativism  at 
this  time  were  not  the  less  attentive  to  New  York  city  on 
account  of  having  the  whole  state  to  engage  their  attention. 
On  the  contrary,  their  personal  interest  lay  more  in  city  poli- 
tics than  in  state  affairs.  The  situation  in  the  local  politics  of 
New  York  city  at  the  opening  of  the  campaign  of  1854  was 
very  similar  to  that  in  the  ^tate  at  large.  There  were  two  old 
parties  broken  up  into  Actional  groups,  and  three  organized 
movements,  striving  to  gain  recognition  for  their  respective 
issues.  Anti-slavery  had  no  organization  devoted  to  it  in 
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local  politics.  The  three  local  issues  were  nativism,  temper- 
ance and  municipal  reform.  Each  one  of  these  was  organized 
and  insistent.  Of  this  trio,  nativism  was  undoubtedly  the 
strongest  when  the  campaign  began.  •  The  nativist  secret 
societies  in  the  city  were  now  in  their  time  of  growth.  Their 
members  were  enthusiastic  and  sincere.  Bound  to  the  doc- 
trine of  political  action  by  the  strong  tie  of  an  oath,  the 
organized  nativists  were  an  important  element  within  the  lines 
of  every  other  political  organization.  They  dominated  the 
Whig  and  temperance  organizations.  They  were  strong  in 
the  Hard- Shell  Democracy  and  in  the  city- reform  movement. 
Even  in  the  Soft-Shell  Democracy,  with  its  predilection  for 
the  foreign  vote,  the  nativist  influence  made  itself  heeded  by 
the  party  managers.  Not  merely  in  numbers,  but  in  organi- 
zation as  well  was  nativism  strong.  In  July,  1854,  the  Know- 
Nothing  managers  created  the  machinery  of  the  city  com- 
mittee with  its  descending  hierarchy  of  executive  workers. 
Over  each  ward  was  a  council-president,  over  each  election 
district  was  a  superintendent,  and  over  each  ten  voters  was  an 
assistant  pledged  to  muster  his  men  at  the  polls.'  This  sys- 
tem was  calculated  to  poll  every  vote  that  was  at  the  ser- 
vice of  the  Order.  In  this  effort  the  Order  was  supported 
by  the  O.  U.  A.,  whose  leaders  desired  their  executive  system 
to  work  in  harmony  with  that  of  the  Know-Nothings.  The 
Executive  Convention  of  the  O.  U.  A.  on  August  14th  also 
parceled  out  the  executive  members  into  ward  groups  for 
more  effective  action  than  before.* 

Under  the  inspiration  of  expected  success  a  new  step  in  the 
evolution  of  secret  politics  developed.  Hitherto  it  had  been 
the  idea  of  both  the  secret  orders  to  await  quietly  the  action 
of  the  older  parties  in  local  politics,  and  then,  after  the  party 
action  had  made  tickets,  to  endorse  or  condemn  the  various 
nominees.    The  original  plan  of  organized  nativism  was  to  act 

^HeraUf  1854,  October  50,  p.  i. 
*  Executive  records  of  O.  U.  A. 
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as  a  monitor  of  the  old  parties  by  using  the  balance  of  power. 
Now,  finding  themselves  possessed  of  unaccustomed  strength, 
the  leaders  of  nativism  took  up  a  new  plan.  They  contem- 
plated taking  the  initiative  themselves.  They  would  make 
their  nominations  in  the  secret  societies,  and  then  use  the  ma- 
chinery of  the  older  parties  to  bring  these  nominations  before 
the  world.  By  the  close  of  August  the  daily  press  had  learned 
that  Barker  and  other  leaders  of  the  Know-Nothings  were 
working  to  secure  secret  nominations,  which  were  to  be  rati- 
fied by  the  Whig  city  convention,  packed  with  Know-Nothings 
for  that  special  purpose.'  Barker  desired  the  mayoralty.  The 
nativist  vote  was  in  August  estimated  at  8,000  to  10,000/  suf- 
ficient under  the  circumstances  to  elect  whichever  party  nomi- 
nee it  might  choose  to  endorse.^  If,  therefore,  a  Know-Noth- 
ing  nominee  could  be  foisted  upon  any  of  the  evenly- balanced 
party  groups,  he  was  certain  of  election.  The  matter  was  com- 
plicated, too,  with  state  politics,  for  there  was  a  scheme  on  foot 
by  which  the  nativists  and  Silver-Gray  Whigs  were  to  capture 
the  Whig  state  convention,  and  to  that  end  the  nativists  in 
New  York  city  must  control  the  Whig  primaries.  To  meet 
this  danger  of  nativist  domination  the  older  party  managers 
bestirred  themselves.  At  the  Democratic  primaries,  which 
came  first,  the  Know-Nothing  influence  was  noticeable,  but 
not  threatening.  At  the  Whig  primaries  of  September  12th 
the  Know-Nothings,  aided  by  the  O.  U.  A.,  triumphantly  se- 
lected delegates  to  their  liking.  So  confident  had  the  nativist 
movement  become  that  the  O.  U.  A.  Executive  Convention  of 
September  6th  directed  its  members  to  work  to  give  Thomas 
R.  Whitney  the  Whig  nomination  for  governor.  When,  after 
the  Whig  primaries,  it  was  learned  that  nativism  had  failed  of 
success  in  the  interior  of  the  state,  the  Whitney  boom  at  once 
collapsed.     Closely  following   the  contest  at  the  primaries 

*  Herald,  1854,  August  29,  p.  4. 
^Aff^s,  1854,  September  2,  p.  2. 

*  TVUufu,  1854,  September  i,  p.  4. 
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came  the  nativist  fiasco  in  the  Whig  state  convention,  and 
then  the  nomination  of  a  Know-Nothing  state  ticket  by  the 
October  Grand  Council.  The  eflfect  of  these  events  was  again 
to  advance  the  nativists  a  step  in  evolution.  It  was  now 
felt  that  the  orders  in  New  York  city  need  not  even  struggle 
to  secure  control  of  the  mechanism  of  the  older  parties,  but 
might  more  eksily  take  responsibility  and  put  forth  nominees 
independently.  This  was  an  entire  abandonment  of  the  earlier 
policy  of  nativism. 

In  October  came  the  nominations  of  local  tickets  by  the  va- 
rious parties  and  movements  in  city  politics.  The  plans  of  the 
opponents  of  nativism  now  began  to  show  themselves.  On 
every  hand  the  strength  of  nativist  sentiment  was  recog- 
nized, and  concessions  were  made  to  it  At  the  same  time 
the  managers  of  the  older  parties  showed  no  intention  of 
adopting  alliance  with  the  ambitious  clique  at  whose  head 
stood  the  Know- Nothing  grand-president.  The  two  factions 
of  the  divided  Democracy  united  locally.  It  was  clear  enough 
that  unless  a  fusion  were  made  the  party  would  lose  the  city 
patronage,  and  so  the  fusion  took  place.  On  October  9th  the 
two  factions  united  on  a  mayoralty  candidate  in  the  person  of 
Fernando  Wood,  member  of  the  Know-Nothing  Order  and 
one  of  its  city  committee.  The  Democracy  thus  paid  tribute 
to  the  nativist  idea.  On  October  loth  the  Whig  city  conven- 
tion was  held,  and  resulted  in  the  nomination  of  another  mem- 
ber of  the  secret  order,  John  J.  Herrick.  The  Whig  Party 
also  paid  its  tribute  to  the  newer  movement  by  this  act  The 
nativist  idea  was  now  triumphant  in  New  York  city.  Both  of 
the  older  parties  bowed  low  before  it.  There  was  a  difference, 
however,  between  the  nativist  idea  and  the  nativist  organiza- 
tion, and,  while  the  former  had  won  its  fight,  the  latter  still 
had  before  it  a  battle  for  supremacy.  The  nominations  of 
Wood  and  Herrick  were  of  no  advantage  to  the  Barker  clique, 
who  controlled  the  Know-Nothing  Order,  and  their  plans  were 
not  abandoned.    The  temperance  convention,  manipulated  by 
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nativists,'  met  on  October  13th,  and  brought  James  W.  Barker 
before  the  public  as  its  nominee.  The  Executive  Convention 
of  the  O.  U.  A.  followed,  on  October  i6th,  with  a  secret  ticket 
headed  by  Barker's  name.  Then,  on  October  19th,  the  execu- 
tive committee  of  the  Know-Nothings  completed  the  work  by 
also  selecting  a  secret  ticket  with  Barker  as  chief  member.* 
The  contest  for  the  mayoralty  now  lay  between  the  Know- 
Nothings  and  the  united  Democracy.  In  the  short  campaign 
that  followed  the  nominations  the  ties  that  bound  men  to- 
gether as  Whigs  or  Democrats  dissolved  under  the  pressure  of 
new  issues.  Each  nominee  on  the  tickets  of  the  older  parties 
found  it  to  his  interest  to  seek  support  from  the  adherents  of 
one  or  more  of  the  organized  movements.  The  result  was  a 
marvelous  criss-cross  of  influences,  which  divided  the  former 
compactness  of  the  older  groups  into  subdivisions  on  new 
lines  of  cleavage.  Party  tickets  lost  all  unity  of  meaning  or 
purpose.  They  were  mere  lists  of  office-seekers,  each  one  of 
whom  represented  certain  issues  or  certain  cliques.  State 
politics  also  intruded  into  the  local  canvass  with  suggestions 
as  to  the  advantages  of  this  or  that  choice. 

In  this  scramble  for  advantage  the  nativist  ticket,  like  the 
others,  lost  much  of  its  identity.  Three  nominees,  Barker, 
Ebling  and  Taylor,  were  grand  officers  of  the  Know- Nothing 
Order,  and  were  looked  upon  as  really  representative  of  nativ- 
ism,  but  the  other  five  nominees  were  more  closely  attached 
to  the  older  party  systems.  The  chief  fight  was  over  Barker's 
name.  All  the  bitterness  of  the  city  campaign  was  over  the 
mayoralty.  Despite  the  splendid  service  which  Barker  had 
rendered  to  the  nativist  movement,  he  had  his  opponents  even 
in  the  ranks  of  the  Order  which  he  led.    One  ward  council  re- 

'  Post^  1854,  October  31,  p.  a. 

'Mayor,  James  W.  Barker;  Recorder,  John  H.  White;  Judge,  Sidney  H. 
Stoart;  Surrogate  (Alfred  Mclntyre  withdrawn),  Alexander  W.  Bradford ;  Reg- 
liter,  John  J.  Doane ;  District  Attorney,  Channcey  Schafier ;  Street  Commiisioner, 
Joseph  E.  Ebling;  Almshoose  Governor,  Joieph  S.  Taylor. 
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fused  to  endorse  his  nomination.  This  was  the  council  to 
which  belonged  Herrick.  the  Whig  nominee.'  In  other  coun- 
cils the  opponents  of  the  Barker  clique  took  an  attitude  of  hos- 
tility somewhat  less  pronounced.  Barker  nevertheless  had  the 
great  mass  of  the  organized  nativists  behind  him  in  his  clain) 
for  office.  It  was  hoped  that  he  might,  by  combining  the 
nativist  and  temperance  vote,  win  success.  Barker  had  been 
identified  with  the  temperance  movement  before  he  became 
prominent  in  nativism,  but  his  devotion  to  the  latter  issue  had 
weakened  his  hold  upon  the  former.  His  friends  had  man- 
aged to  keep  control  of  the  Temperance  City  Alliance,  and  to 
use  it  to  bring  him  out  as  a  candidate,  but  they  could  not 
keep  all  the  temperance  men  in  line,  and  a  considerable  seces- 
sion of  Temperance  Independents  took  place,  who  refused  to 
support  the  Alliance  ticket.  The  following  estimate  of 
Barker's  strength,  made  just  before  election  by  a  friendly 
journal,  shows  upon  what  elements  Barker  based  his  hopes.^ 
The  estimate  figured  his  following  to  consist  of  11,000  mem- 
bers of  the  Know-Nothing  Order,  3,000  members  of  the 
O.  U.  A.,  who  were  not  Know-Nothings,  2,800  Protestant  Irish 
members  of  the  A.  P.  A.,  who  were  not  Know- Nothings,  2,500 
temperance  men,  not  Know-Nothings,  making  a  total  of  19,30a 
votes.  Barker  actually  polled  18,547  votes,  and  the  foregoing 
estimate  was  probably  not  far  wrong.  The  effort  of  the 
Whigs  to  injure  Barker's  chances  by  nominating  the  Know- 
Nothing  Herrick  was  soon  proven  a  failure,  and  the  Whig 
ticket  fell  into  the  background.  The  municipal* reform  move- 
ment drew  most  of  the  anti-nativist  Whigs  to  its  support,  and 
the  reform  ticket  threatened  serious  rivalry.  The  real  danger 
to  Barker,  however,  was  from  the  united  Democracy,  now 
desperately  struggling  to  keep  its  grasp  upon  the  city 
patronage. 
The  campaign  work   of  the   nativist   managers  was  done- 

^  Courier- Enquirer^  1854,  Norember  2,  p.  x 
^Ibid. 
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'  quietly  under  the  cloak  of  council  secrecy.  There  were  no 
parades,  no  press  arguments,  no  ostentatious  efforts  at  vote 
winning.  The  existence  of  a  nativist  ticket  could  not  be  kept 
secret,  and  no  effort  to  that  end  was  made.  For  two  weeks  be- 
fore election  the  Know-Nothing  nominees  were  regularly  adver- 
tised in  the  local  press  under  the  caption  of"  People's  Ticket"* 
Beyond  this,  however,  the  open  work  did  not  go  to  any 
extent  The  support  of  Barker  by  the  Protestant  Irish  is  an 
interesting  feature  of  the  time.*  It  is  another  instance  of  the 
£ict  that  nativism,  though  nominally  opposed  to  all  foreigners, 
was  nevertheless  tolerant  of  Protestant  foreigners,  and  received 
continued  aid  from  them.  Barker  himself  was  a  member  of 
an  A.  P.  A.  lodge. 

Election  day  came  on  November  7th.  The  nativists  went 
to  the  polls  quietly,  but  mustered  their  forces  with  the  precise- 
ness  of  developed  discipline,  thanks  to  the  newly  created  ma- 
chinery of  the  Know-Nothing  city  committee.  Such  was  the 
complexity  of  local  tickets  at  this  election,  that  no  very  certain 
figures  as  to  political  groups  can  be  made,  but  the  official 
canvass  indicates  the  following  approximate  strength  of  the 
various  elements  in  the  contest :  ^ 

Natirist  movement abcmt  13,590  votet. 

Qty-reibrm  movement about  1 1,430  votes. 

Soft-Shell  Democrats about  12,160  votes. 

Hard-Shell  Democrats about    9,380  votes. 

Whig  Party about    7,300  votes. 

Agrarian  movement about   3,090  votes. 

Temperance  (Alliance)  movement about    1,990  votes. 

Temperance  (Independent)  movement .    .    .    .about    1,380  votes. 

The  knowledge  that  a  heavy  vote  was  being  polled  for  Bar- 
ker made  the  nativists  very  sanguine  of  success  by  election 
night.    The  first  returns  seemed  to  show  his  election,  and  the 

'  Tinus^  1854,  October  27,  p.  5. 

*  Courier- Enquirtr^  1854,  November  4,  p.  2. 

*  Official  dty  canvass  in  Timis,  1854,  December  5. 
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rejoicings  over  that  event  mingled  with  the  popular  joy  over 
the  supposed  success  of  the  Know-Nothing  state  ticket  Later 
returns,  however,  told  a  different  tale.  Wood  appeared  to  be 
elected  by  a  very  narrow  plurality.  The  election  of  four  of 
the  nativist  nominees  did  not  appease  the  wrath  of  the  Know- 
ings over  the  result  on  the  mayoralty.  At  once  the  word 
was  passed  around  that  Barker  had  been  counted  out  by  fraud, 
and  on  the  evening  of  November  9th  an  immense  indignation 
meeting  took  place  at  City  Hall  Park.  A  committee  was  here 
appointed  to  investigate  the  matter.  Five  days  later  a  second 
mass-meeting  heard  a  report  of  progress  from  the  committee. 
Then,  while  the  county  canvass  slowly  dragged  along,  the 
nativist  committee  appeared  before  the  canvassing  board  and 
presented  evidence  of  alleged  fraud  against  Barker's  vote ;  but 
their  mission  was  vain.  The  board  refused  to  go  behind  the 
returns,  and  the  law  was  such  that  there  was  no  alternative, 
but  submission.  Wood,  therefore,  took  his  seat  with  full  legal 
title,  but  the  fairness  of  the  count  which  made  him  mayor  re- 
mained a  matter  upon  which  opinions  differed. 

With  the  iinal  decision  in  favor  of  Wood  the  local  campaign 
of  1854  was  ended  and  popular  politics  were  laid  aside  until 
the  spring  should  bring  round  the  beginning  of  new  contests. 
In  the  interval  nativism  stirred  itself  in  the  city  government 
with  efforts  to  secure  the  discharge  of  foreign-bom  employees 
of  the  almshouse  and  police  service,  but  this  plan  failed. 
Outside  of  civic  affairs  nativism  had  little  to  do  except  attend 
the  regular  meetings  of  its  secret  lodges  and  swell  the  annual 
parade  on  February  22d.  The  warfare  over,  street-sermons 
had  ceased.  The  Irish  element  had  yielded  to  the  inevitable 
and  accepted  the  existence  of  nativist  sentiment  as  a  fact 
Just  once  during  the  winter  of  1854-55  was  there  a  hint  of 
racial  conflict  again.  A  feud  among  the  cliques  of  the 
rougher  element  resulted  in  the  killing  of  the  pugilist  Poole 
early  in  March.  Because  some  Irish  roughs  were  concerned 
in  the  affair,  the  friends  of  Poole  took  opportunity  to  rouse 
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race-feeling  on  the  subject  and  there  were  threats  of  retalia- 
tion,* On  St  Patrick's  day,  which  came  a  few  days  after  the 
murder,  the  city  authorities  thought  it  advisable  to  keep  the 
militia  at  their  armories  ready  for  service.*  The  day  passed 
without  riot  and  in  a  little  time  the  feeling  died  away  again. 
The  incident  showed  that  the  force  of  nativist  antipathies  was 
not  yet  spent 

.  With  the  spring  of  1855  came  the  usual  preparations  for  the 
£ill  elections.  Organized  nativism  was  still  growing  and  the 
Barker  clique  still  directed  its  political  fortunes.  During  the 
latter  part  of  the  winter  the  clique  had  been  reaching  out  for 
more  power  and  had  won  it  In  the  fall  of  1854  there  had  been 
only  two  effective  political  societies  in  New  York,  the  Know- 
Nothing  Order  and  the  O.  U.  A.,  but  during  the  winter  the 
accessions  to  nativism  raised  into  importance  the  hitherto 
petty  societies  of  the  American  Star  Order  and  the  Allen- 
branch  Know- Nothings.  It  was  useless  for  the  Barker  clique 
to  seek  power  in  the  Allen  branch,  for  that  was  outspokenly 
antagonistic.  In  the  American  Star  they  were  more  fortunate. 
The  election  of  Jacob  B.  Bacon  to  be  grand-president  of  that 
society  brought  about  a  re-organization  of  it  in  March,  1855, 
into  a  form  which  placed  it  in  control  of  the  Barker  clique. 
Its  members  now  began  to  be  known  as  "  Templars."  About 
the  same  time  a  similar  change  was  agitated  in  the  political 
system  of  the  O.  U.  A.  and  finally  accomplished.  Coincidently 
there  appear  in  the  O.  U.  A.  two  factions  respectively  friendly 
and  hostile  to  the  Barker  clique.  The  inference  seems  fair 
that  the  Barker  clique  was  seeking  to  capture  the  O.  U.  A. 
executive  system  also.  Up  to  this  time  the  local  nativist 
movement  was  united  in  sentiment  and  action.  From  the 
beginning  of  1855  there  had  begun  to  appear  a  faint  line  of 
cleavage  on  the  slavery  issue,  but  in  the  spring  of  1855  the 
cleavage  was  not  distinct  enough  to  threaten  the  unity  of  the 

^Hirald^  1855,  March  1 1,  p.  I. 
*  Timts^  1855,  March  19,  p.  4. 
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movement  The  issue  was  forced  upon  the  Know-Nothing 
Order  by  the  adoption  of  die  Cincinnati  ritual  in  November, 
1854,  with  its  new  third-degree  oath.  The  acceptance  of  that 
ritual  in  New  York  in  January  was  followed  by  some  with- 
drawals of  members,'  but  in  spite  of  this  the  Know  Nothing 
managers  kept  their  forces  well  in  hand  so  that  the  rift  was  not 
apparent.  In  May,  with  practically  a  united  sentiment  behind 
them,  they  began  to  draw  the  nativist  secret  societies  of  New 
York  city  into  a  formal  confederation  for  unity  of  political 
action.  The  scheme  contemplated  a  representative  city  con- 
vention composed  of  delegates  from  each  one  of  the  nativist 
societies.  The  convention  was  to  act  by  approval  of  local 
tickets  and  to  co-ordinate  all  the  societies  in  support  of  such 
nominees  as  might  be  so  approved.  The  adoption  of  this 
plan  would,  of  course,  be  a  step  toward  creating  a  distinct 
American  Party,  including  all  the  nativist  societies,  but  not 
superseding  any  of  them.  A  temporary  convention  held  this 
project  under  advisement  at  repeated  sessions  in  May,  and 
finally  on  June  ist  it  appointed  a  committee  headed  by  James 
W.  Barker,  to  carry  out  the  plan  by  organizing  a  new  conven- 
tion of  the  secret  orders  on  June  1 3th.* 

At  this  time  organized  nativism  was  really  the  only  political 
force  in  the  local  field  which  was  both  strong  in  numbers  and 
united  in  feeling.  The  older  parties  were  both  divided.  The 
Democracy,  after  successfully  placing  Fernando  Wood  in  the 
mayor's  chair,  had  relapsed  into  its  former  duality  and  now 
sullenly  watched  with  unfriendly  eye  the  vigor  of  nativism. 
The  local  Whig  Party,  after  long  preserving  outward  unity 
despite  its  internal  dissensions,  finally,  in  May,  also  split  in  two 
parts,  respectively  for  and  against  Seward.3  The  Know- 
Nothing  Order  secretly  aided  this  division.*    The  prospects 

I  Couritr^Enquirtr^  1855,  March  18,  p.  2. 

>  Herald^  1855,  J^"^  ^  P*  4* 

*NiraU^  1855,  May  25,  p.  4. 

«  Times^  1855,  May  31,  p.  45  M*  "t  P-  »• 
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of  the  new  nativist  political  confederation  were  therefore  of 
the  best.  On  June  f  3th  the  convention  of  delegates  met  with 
power  to  act  as  a  central  body.  The  Know-Nothing  Order, 
as  the  dominant  group  in  nativism,  seems  to  have  led  in  carry- 
ing out  this  new  effort  The  O.  U.  A.  probably  sent  delegates 
also,'  but  there  was  some  opposition  in  the  Order  to  co- 
operation with  the  Know-Nothings.  Grand  Sachem  Butler 
declared  officially,  but  ambiguously,  that  "while  secrecy  in 
council  is  just  and  commendable,  mystery  is  ever  to  be  con- 
demned," and  advised  that  the  O.  U.  A.  should  not  "  hold 
confederate  action  with  any  mysterious  body."*  On  July  2d 
the  Executive  Convention  endorsed  this  advice,  but  after  a 
running  fight  through  several  sessions  between  the  friends  and 
opponents  of  confederation,  the  friends  seem  to  have  prevailed. 
The  executive  minutes  do  not  give  the  reasons  for  this  oppo- 
sition. While  this  struggle  was  going  on  the  American  con- 
vention did  its  work  and  launched  the  American  Party.  The 
new  party  was  not  coherent  or  centralized.  Practically  the 
organized  nativist  movement  had  merely  taken  a  new  name 
without  changing  itself  in  any  essential  point.  This  conven- 
tion was  only  a  symbol  of  harmony  of  action  and  singleness 
of  purpose  on  the  part  of  the  societies. 

Coincidently  with  the  apparent  unifying  of  the  local  nativist 
movement  an  element  of  disunion  at  this  time  appeared  in  the 
shape  of  the  slavery  issue.  During  the  preceding  winter  the 
followers  of  nativism  had  become  aware  that  an  unrelated  issue 
was  being  forced  upon  them.  This  came  about  when  the  Na- 
tional Council  adopted  the  Cincinnati  ritual.  At  that  time, 
however,  the  interest  in  the  slavery  question  seems  to  have 
been  so  small  that  nativism  felt  no  effects  from  the  intrusion. 
During  the  spring  of  1855  public  interest  began  to  turn  more 
closely  to  the  new  issue,  and  when,  in  June,  the  news  came  of 
the  new  pro-slavery  platform  imposed  upon  the  Know-Nothing 
Order  by  the  Council  at  Philadelphia,  it  became  plain  that  na- 
1  Execvdye  recordt,  O.  U.  A.  *  Gndenleeve  Coll. 
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tivists  wouid  not  all  accept  it  willingly.  Although  a  great 
mass-meeting,  on  June  i8th,  in  City  Hall  Park,  ratified  the 
new  platform,  its  action  did  not  bind  the  sentiment  of  individ- 
uals nor  close  discussion.  Anti-slavery  men  outside  the  Order 
stigmatized  Barker  as  a  pro-slayery  man  and  tool  of  the 
South.  The  slavery  issue,  thus  stimulated,  intruded  itself  into 
the  Know-Nothing  councils  and  joined  itself  with  the  growing 
opposition  to  the  Barker  clique.  Soon  there  were  two  Actions 
in  New  York  city,  one  headed  by  James  W.  Barker  and  the 
other  by  Daniel  Ullman.'  The  shelving  of  the  Philadelphia 
platform  by  the  Grand  Council  of  the  state,  in  August,  1855, 
was  the  first  important  set-back  received  by  the  Barker  clique 
during  its  control  of  the  Order,  and  the  Ullman  Action  was 
instrumental  in  bringing  it  about. 

Before  its  defeat  in  the  August  Grand  Council  the  ruling 
clique  had  brought  about  the  nomination  of  a  local  ticket. 
The  nativists  still  exercised  influence  in  the  Whig  Party  in  the 
summer  of  1855,  and  the  New  York  Tribune^  which,  in  the 
middle  of  August,  still  considered  itself  a  Whig  organ,  ven- 
tured to  guess  that  they  would  try  to  use  the  Whig  conven- 
tions to  make  nominations.  The  nativists  used  their  own  ma- 
chinery instead.  On  August  20th  a  group  of  nine  distinct 
conventions  met  on  the  same  day  to  consider  different  offices 
and  select  nominees.  The  multiple  number  of  these  bodies 
was  arranged  to  allow  each  council  full  expression  for  the  dif- 
ferent places  involved.  The  completed  ticket  included  eleven 
Whigs  and  six  Democrats.^  While  these  nominees  do  not 
seem  to  have  been  personally  objectionable,  their  selection  was 

1  Tribune^  1855,  June  ao,  p.  4. 

'Justices  Superior  Court,  Murray  Hofiman,  Lewis  B.  Woodruff;  Judge  Com- 
mon Pleas,  Alexander  Spalding ;  Judge  Marine  Court,  Arba  K.  Maynard ;  Sher^ 
iff,  Joseph  H.  Toone;  Gerk,  Robert  Beatty,  Jr.;  Comptroller,  John  S.  Giles; 
Corp'n  Counsel,  Louis  N.  Glover ;  Almshouse-GoYemor,  Isaac  J.  Olirer ;  Street 
Commis'r,  Joseph  S.  Taylor ;  Repairs  Commis'r,  Joseph  Southworth ;  Inspector, 
George  W.  Morton;  Coroners,  Frederick  W.  Perry,  Samuel  A.  HiUs,  Cyius 
Ramsay,  John  WitherelL 
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the  signal  for  revolt.  The  overthrow  of  the  Barker  policy  at 
the  August  session  of  the  Grand  Council  probably  aided  the 
change.  An  anonymous  pamphlet  now  appeared,  whose  ob^ 
ject  was  to  attack  the  ruling  clique  as  a  sort  of  secret  con- 
spiracy. In  a  curious  way,  however,  the  writer  of  the  pam* 
phlet  awkwardly  confounded  the  personal  clique  which  he  at- 
tacked with  the  whole  society  of  the  "  Templars/'  to  which 
the  clique  belonged.  Forthwith  the  unlucky  Order  of  the 
American  Star,  whose  members  were  the  so-called  "Tem- 
plars," became  an  object  of  attack.  The  Tribune  reprinted 
the  hostile  pamphlet  in  full,'  and  the  Times  aided  the  work  by 
an  exposition  of  the  American  Star  ritual.'  Editorial  articles 
were  written  to  show  that  the  Know-Nothing  Order  was  the 
victim  of  a  hitherto  unknown  higher  degree.  The  "  Templars  " 
were  represented  as  a  group  of  secret  conspirators,  whose 
sole  object  was  to  control  the  Know-Nothing  Order.  These 
attacks,  in  themselves,  were  absurdities,  but  they  were  patent 
signs  of  revolt  against  Barker  and  his  friends.  From  words 
the  enemies  of  the  clique  now  passed  to  deeds.  In  Washing- 
ton Chapter,  O.  U.  A.,  to  which  both  Barker  and  Bacon  be- 
longed, there  were  charges  laid  against  them  for  the  purpose 
of  securing  their  expulsion.^  In  the  O.  U.  A.  Executive  Con- 
vention vigorous  attacks  were  made  on  the  local  ticket  on  the 
ground  of  clique  dictation,  but  the  friends  of  the  ticket,  after  a 
contest,  forced  the  endorsement  of  it  As  a  sequel  to  their 
success  came  repudiations  of  the  ticket  from  several  O.  U.  A. 
chapters.  It  was  about  this  time,  too,  that  the  hostile  element 
in  Barker's  own  Know-Nothing  council  moved  to  expel  his 
friends  from  membership.^  The  position  of  Barker  as  a  nativ- 
ist  leader  grew  more  and  more  precarious  as  the  campaign 
went  on. 

1  Tribum^  1855,  September  5,  p.  7. 

«  Tima,  1855,  September  5,  p.  i. 

*  Tinus^  1855,  September  ^  p.  i ;  October  15,  p.  i. 

«  Times^  1855,  September  30,  p.  8 ;  October  17,  p.  i. 
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In  spite  of  internal  troubles  the  work  of  the  nativist  cam- 
paign went  on  energetically.  In  1855  the  Know-Nothings  af- 
fected far  less  of  secrecy  than  ever  before.  In  actual  fact  the 
secret  order  was  rapidly  losing  its  secret  character  by  the 
work  of  unfaithful  tongues  among  its  membership.  Many  of 
the  inner  details  of  Know- Nothing  politics  were  printed  in 
the  daily  press.  The  New  York  Times  for  many  successive 
weeks  regularly  reported  the  secret  sessions  of  one  of  the 
ward  councils,  to  show  the  flimsiness  of  the  mystery  which 
overhung  the  doings  of  the  society.*  When  it  is  considered 
that  some  of  the  ward  councils  had  over  a  thousand  members, 
it  is  perhaps  astonishing  that  there  could  be  even  a  pretense 
of  secrecy  in  New  York  city.  There  were  changes  going  on 
in  the  secret  organization.  There  was  a  new  current  setting 
away  from  old  methods,  old  leaders,  and  even  from  old  princi- 
ples. The  ward  politicians  who  now  crowded  into  the  secret 
councils  carried  on  there  the  same  sort  of  work  that  they  were 
accustomed  to  do  at  party  primaries.  The  managers  of  the 
nativist  campaign  adopted  the  regular  system  of  the  older 
party  campaigns.  The  secret  society  was  turning  into  an 
open  political  party.  In  the  city  campaign  of  1855  no  attempt 
was  made  to  keep  either  the  nativist  nominations  or  nativist 
membership  a  secret.  One  of  the  features  of  campaign  work 
was  a  system  of  political  clubs  in  every  ward  of  the  city, 
guided  by  a  central  body  called  the  National  Club."  For  the 
first  time  in  New  York  state  the  secret  movement  used  public 
speeches  and  torch-light  processions  to  further  its  work.  To 
this  point  had  the  ultra-secret  Know-Nothings  come.^ 

The  cohesion  of  parties  in  New  York  city  reached  its  low- 
est point  in  the  fall  of  1855.    At  least  sixteen  local  tickets, 

>  Times,  1855,  May  24,  31,  Jmne  6,  11,  19,  26,  July  11,  19,  August  i,  3,  9,  10, 
15,  29,  September  12,  20,  26,  October  2. 

^Herald,  1855,  October  6,  p.  i. 

'  The  Allen-branch  Know  Nothings  kept  to  old  methods.  Their  ticket  is  in 
Tribum,  1855,  October  10,  p.  5. 
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representing  various  parties  and  issues,  were  in  the  field,  and, 
as  in  1854,  there  was  a  scramble  of  office^eekers  for  multiple 
nominations.  Very  few  of  the  sixty-two  aspirants  who  were  seek- 
ing the  sixteen  local  offices  were  contented  with  being  named 
on  a  single  ticket,  and  the  result  was  a  marvelous  confusion.  In 
this  chaos  neither  the  Whig  nor  the  Republican  organization 
was  strong  enough  to  make  a  real  contest.  The  strongest  com- 
bination in  the  field  was  that  made  by  certain  candidates  who 
secured  the  backing  of  both  of  the  Democratic  factions.  Next 
to  them  came  those  men  who  were  backed  by  the  nativist  and 
the  temperance  movements  together.  When  election  day 
came  the  Democratic  combination  won  place  for  those  whom 
it  favored,  but  the  nativist  combination  was  strong  enough  to 
elect  half  of  the  American  ticket.  As  usual  the  Protestant 
Irish  and  German  vote  was  cast  in  support  of  the  American 
ticket  at  this  election.*  Evidently  the  nativist  movement  was 
still  gaining  strength  as  a  local  force  in  New  York  cit>'.  For 
this  election  it  is  difficult  to  estimate  at  all  closely,  even  from 
the  official  canvass,  the  real  strength  of  the  various  political 
groups  that  were  in  the  field.  Out  of  the  sixteen  local  tickets, 
only  ten  seem  to  have  been  clearly  distinct  as  factors  in  the 
result.    Their  approximate  strength  was  as  follows:* 

Nativist  movement about  18,770  votes. 

Soft-Shell  DemocraU about  12,880  votes. 

Hard-Shell  Democrats about  i  i,a8o  votes. 

Whig  Party about   4>300  votes. 

Republican  movement about    3,140  votes. 

City-reform  movement about    3,010  votes. 

German  Democrats about    1,910  votes. 

Half  Shell  Democrats about    1,390  votes. 

Temperance  movement about      900  votes. 

High-License  movement about      670  votes. 

The  intrigues  of  presidential   aspirants  succeeded   imme- 

1  Tribune^  1855,  November  17,  p.  5 ;  Timis,  1855,  November  9,  pp.  3,  8. 
'Official  canvass  m  Tltnes^  1855,  December  6,  p.  6. 
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diately  upoa  the  intrigues  of  local  nominees  and  took  up  the 
attention  of  the  Know-Nothing  councils.  George  I^w,  the 
contractor,  familiarly  known  as  "Live-Oak  Geoifre/'  was 
now  in  the  field  as  a  presidential  possibility.  An  intense  riv- 
alry between  the  partisans  of  Law  and  those  of  Fillmore  soon 
showed  itself.  James  W.  Barker  appeared  as  a  supporter  of 
Law,  and,  having  declined  in  advance  a  re-election  as  grand- 
president,  he  began  to  regain  something  of  his  old  popularity 
in  the  city  councils.  His  own  council,  nevertheless,  refused  to 
send  him  again  as  a  delegate  to  Grand  Council.'  The  work 
of  Law's  men  brought  good  results  in  the  city.  The  Live- 
Oak  clubs,  devoted  to  Law's  interest,  became  crowded  with 
the  younger  element,  and  at  the  district  conventions  held  to 
elect  delegates  to  the  National  Convention  the  Law  men  easily 
carried  the  city.  All  their  work,  however,  was  resultless. 
The  ambitions  of  Law  were  checked  by  the  nomination  of 
Fillmore  on  February  25,  1856.  When  the  news  came  of  the 
action  of  the  Convention  the  Americans  of  New  York  city 
promptly  accepted  the  new  ticket  and  swung  out  their  cam- 
paign banners.  An  immense  mass-meeting  on  the  29th  gave 
enthusiastic  welcome  to  Donelson,  the  vice-presidential  nom- 
inee. 

This  harmony  was  not  to  be  lasting,  for  under  the  surface 
of  events  the  opponents  of  Fillmore  at  once  began  their  work. 
Beginning  in  March  ■  the  managers  of  Law's  canvass  re-gath- 
ered some  of  their  supporters  and  in  May  the  Law  men  and 
anti-slavery  men  worked  together  in  the  ward  councils  to  elect 
delegates  to  appear  for  them  in  the  anti- Fillmore  conventions 
that  had  been  called.3  As  a  consequence  of  this  work  new 
dissensions  sprang  into  being  in  the  Know-Nothing  Order. 
The  growth  of  the  anti-Fillmore  movement  steadily  developed 
ill-feeling  and  antagonism.      On  June  12th,  when  the  anti- 

>  TufMf,  1856,  Jannarj  23,  p.  i. 

^ Herald^  1856,  March  32,  p.  8.  *  Hertm  185^  Miiy  II,  p.  i. 
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Fillmore  national  convention  met  at  New  York  the  delegates 
found  themselves  attended  by  an  angry  crowd  of  their  Know- 
Nothing  brethren.  The  latter  were  massed  about  the  conven- 
tion hall  and  their  derisive  yells  punctuated  from  time  to  time 
the  proceedings  of  the  session.  The  new  dividing  line  within 
the  Order  grew  more  distinct  than  ever  before  when  the  anti- 
Fillmore  national  ticket  was  made  with  Fremont's  name  upon 
it  The  Fremont  men  captured  the  National  Club,  on  which 
the  local  party  depended  for  campaign  work,  but  at  another 
session  the  Fillmore  men  drove  the  club  president  into  the 
street  and  regained  control/  The  ward  council  to  which  George 
Law  belonged  expelled  him  from  the  Order/  These  incidents 
were  symptoms  of  the  new  alignment  that  was  going  on.  The 
effect  of  it  was  to  weed  out  the  anti-slavery  and  other  dis- 
affected members,  and  the  absorption  of  these  by  the  Republi- 
can movement  left  the  nativist  organization  composed  of  faithful 
Fillmore  men.  The  O.  U.  A.  joined  with  the  Know-Nothings 
in  support  of  Fillmore.'  The  secession  of  the  North  Americans 
from  the  Order  at  the  August  Grand  Council  received  no  sup- 
port from  New  York  city.  The  ward  councils  kept  their 
allegiance  to  the  regular  grand  body. 

In  September,  1856,  the  city  campaign  opened.  Fernando 
Wood,  by  shrewd  management,  succeeded  in  getting  a  re- 
nomination  from  the  regular  committees  of  the  united  Dem- 
ocracy, but  he  was  unpalatable  to  some  of  the  local  leaders  and 
his  selection  created  a  new  schism  in  his  party.  An  irregular 
faction  of  anti-Wood  Democrats  set  up  an  opposition  candi- 
date for  the  mayoralty.  This  split  gave  the  Americans  some 
hope  of  electing  a  mayor.  On  October  6th,  when  the  local 
conventions  were  held,  Isaac  O.  Barker,  president  of  the  board 
of  aldermen  and  cousin  of  James  W.  Barker,  received  a 
mayoralty  nomination  from  a  convention  over  which  the  latter 

>  Herald^  1856,  June  33,  p.  i ;  Timts^  1856,  June  35,  p.  I. 

>  7mk/j,  1856,  J11I7  I4t  P*  4-  '  Timis^  1856,  Augoft  a»  p.  a. 
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presided,  and  headed  the  city  ticket.*  At  this  campaign  there 
were  fewer  political  groups  in  the  city  than  in  the  preceding 
year.  The  city  contest  turned  upon  the  question  of  Wood's 
fitness  for  office.  As  mayor  of  the  city  and  as  a  party  man 
Wood  had  shown  himself  ambitious,  clever  and  audacious. 
He  had  set  himself  the  task  of  controlling  the  local  Demo- 
cratic organization  and  had  done  his  work  with  enough  suc- 
cess to  create  some  bitter  enemies.  Barker,  the  American 
nominee,  was  experienced,  popular  and  respectable,  and  he 
attracted  support  to  the  nativist  ticket  by  his  character.  Un- 
fortunately for  those  who  opposed  Wood,  the  opposition  ele- 
ments could  not  be  brought  to  unite  upon  one  candidate. 
Each  political  group  stubbornly  held  to  its  own  man.  In 
consequence,  Wood  easily  carried  the  masses  with  him  and 
won  the  mayoralty  again.  Nativism  in  this  campaign  made 
little  pretence  at  secrecy.  It  had  almost  reached  a  likeness  to 
the  every-day  form  of  political  party.  It  had  its  clubs,  its 
banners,  its  processions  and  its  mass-meetings,  and  this  adop- 
tion of  new  ways  seemed  to  be  justified  by  the  poll  of  a  larger 
vote  than  it  had  ever  before  mustered  in  New  York  city.  In 
the  state  at  large  the  decline  of  the  nativist  movement  had 
begun  some  time  before  the  election  of  1856,  but  in  the  metrop- 
olis the  climax  was  at  the  election  of  that  year.  Until  that 
time  nativism  splendidly  held  its  own  in  the  city.  The  aver- 
ages for  the  local  contest  follow:* 

Democratic  Party about  32,480  votes. 

Nativbt  party about  23,470  votes. 

Republican  Party aboat  13,400  votes. 

Anti-Wood  Democrats about    5*850  votes. 

City-reform  movement about    3,640  votes. 

After  the  excitement  of  the  presidential  campaign  came  a 

>  Mayor,  Isaac  O.  Barker ;  Judge,  John  H.  White ;  Ahnshouse-Govemor,  Ben- 
jamin  F.  Pinckney ;  Corp'n  Counsel,  Louis  N.  Glover. 

'Official  canvass  in  Tribune ^  1856,  December  5»  p.  3.  In  this  election  there 
was  evidently  great  use  of  split  tickets,  but  apparently  without  organized  support. 
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decline  of  popular  interest  in  politics.  The  winter  of 
1856-57  was  devoid  of  political  features.  The  decline  of  the 
Know-Nothing  Order  was  by  this  time  generally  recognized 
as  a  fact  and  politicians  began  to  turn  away  from  it.  By  the 
summer  of  1857  the  nativist  secret  societies  of  New  York 
city  were  going  to  pieces  rapidly.  Those  members  whose 
interest  in  the  ideas  oi  nativism  was  only  superficial  began  to 
drop  away  from  the  movement  as  soon  as  the  tide  of  success 
turned.  The  secret  societies  lost  heavily  when  once  the 
change  became  apparent.  In  August,  1857,  the  Know-Noth- 
ing  Order  lost  its  secret  system  by  the  action  of  the  Grand 
Council,  and  though  the  ward  councils  kept  their  organization 
in  the  face  of  the  change,  yet  about  half  their  membership  fell 
away.  The  O.  U.  A.  chapters  suffered  equally  by  the  deser 
tions  from  their  ranks.  The  lesser  societies  of  the  **  Templars '' 
and  Allen-branch  Know-Nothings  disappear  from  public 
notice.  The  fate  of  these  latter  societies  is  not  clear.  An 
organization  of  this  sort  dies  obscurely  as  a  rule.  First  there 
comes  a  loss  of  membership,  followed  by  retrenchment  of 
expenses  and  removal  to  cheap  quarters.  Then  the  society 
meetings  pass  out  of  public  notice  and  are  held  irregularly. 
Finally  a  knot  of  faithful  ones  yield  to  the  inevitable  and 
decree  their  own  dissolution.  It  is  uncertain  how  long  the 
"  Templars "  and  Allen  Know-Nothings  kept  their  societies 
alive,  but  it  is  clear  that  they  lost  all  political  importance  in 
1857. 

Amid  this  crash  of  organized  nativism  the  political  lead- 
ers of  the  movement  turned  toward  the  local  Republican 
Party  with  friendly  mien.  The  old  bitterness  between  the 
two  movements  was  now  passing  away.  The  masses  of 
organized  nativism  had  by  this  time  become  tinctured  by  anti- 
slavery  ideas  and  at  the  same  time  the  attitude  of  the  Repub- 
lican Party  had  been  affected  by  the  influx  of  recruits  from 
nativism.  After  the  losses  met  by  the  nativist  movement  in 
New  York  city,  its  only  hope  of  success  in  local  elections  was 
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to  exchange  support  with  Republicanism,  and  if  possible,  to 
overpower  the  Democracy  by  united  forces.  Late  in  Septem- 
ber this  plan  of  operation  was  advocated  by  a  mass-meeting  of 
nativists  in  one  of  the  city  wards  and  seemed  to  meet  general 
approval.*  The  practical  working  out  of  the  idea  was  slow. 
During  October  the  city  conventions  of  the  two  organizations 
held  frequent  sessions,  accompanied  by  negotiations  between 
those  interested.  Eventually,  by  a  series  of  mutual  accom- 
modations, a  union  ticket  was  perfected  bearing  the  names  of 
eight  nominees,  of  whom  each  party  furnished  four.'  Similar 
fusion  of  forces  took  .place  in  the  legislative  districts  of  the 
city.  This  began  the  merging  of  the  American  and  Republi- 
can movements  in  New  York  city.  Never  again  after  1856 
did  the  nativists  enter  the  field  with  a  full  local  ticket  and 
depend  on  their  own  strengfth  alone.  Their  power  was  gone. 
In  1857  2i>^d  after,  their  leaders  sought  advantage  only  by  com- 
bination. The  fusion  of  1857  was  not  as  fortunate  in  results 
as  its  makers  had  hoped.  Its  whole  strength  proved  to  be 
only  21,700  votes,  far  less  than  the  vote  of  the  Democracy. 
The  fusion  failed  to  elect  a  single  nominee.  The  vote  of  the 
nativists  on  the  local  ticket  this  year  cannot  be  separated  from 
that  of  its  allies,  but  the  local  vote  on  the  several  state  tickets 
gives  a  clue  to  the  relative  strength  of  parties.  The  averages 
are  as  follows :  3 

Democratic  Party about  37,680  votes. 

Republican  Party about  13,560  votes. 

Nativist  party about    8,480  votes. 

The  weakness  of  organized  nativism  was  now  apparent  to 
all.  In  1857  a  new  city  charter  went  into  effect  in  New  York 
which  separated  the  elections  of  city  officers  from  those  of 

1  Tribune^  1857,  September  aS,  p.  6. 

*  Judge  Superior  Court,  Benjamin  W.  Bonney ;  Judge  Marine  Court,  William 
H.  Browne ;  Recorder,  Alexander  Spaulding ;  District  Attorney,  Daniel  Ullman. 
'  Official  county  canvass  in  Times,  1857,  November  26,  p.  7. 
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county  officers.  The  latter  continued  to  be  chosen  in  Novem- 
ber, while  city  officers  were  elected  a  month  later.  After  the 
November  election  of  1857  the  local  parties  at  once  turned  to 
the  mayoralty  contest.  The  Americans  on  November  9th 
nominated  James  E.  Cooley  for  the  office  with  the  evident 
intention  of  forcing  his  nomination  upon  their  new  political 
allies.  This  plan  was  frustrated  by  the  appearance  of  a  strong 
independent  movement  which  put  forward  Daniel  F.  Tiemann 
as  nominee.  Tiemann  had  been  one  of  the  leaders  in  the 
early  nativist  movement  of  1843-47.  When  the  Republicans 
joined  the  adherents  of  Tiemann  the  nativist  nominee,  Cooley, 
withdrew  from  the  race.  The  nativist  vote  was  thrown  for 
Tiemann  and  aided  his  election  on  a  small  plurality. 

The  break-down  of  organized  nativism  went  on  steadily  into 
the  year  1858.  The  Know-Nothing  Order  had  now  passed 
away.  The  ward  councils  remained,  but  they  were  non-secret 
political  clubs  exercising  the  powers  of  party  primaries.  The 
O.  U.  A.  tried  to  stem  the  tide  of  dissolution  by  an  attempted 
re-organization  of  its  executive  system,  but  the  effort  was  a 
vain  one.*  The  chapters  of  the  Order  were  now  breaking  up. 
On  October  nth  the  Grand  Executive  Convention  met  for 
the  last  time.  All  political  work  then  centered  in  the  grand 
executive  committee.  Other  nativist  secret  societies  in  New 
York  were  also  feeling  the  strain  of  reverses  caused  by  whole- 
sale withdrawals.  The  whole  fabric  of  organized  nativism 
was  giving  way.  In  the  local  elections  of  1858  the  coalition 
of  Americans  and  Republicans  was  brought  about  easily. 
The  two  party  conventions  delegated  powers  to  a  joint  com- 
mittee which  divided  the  offices  of  the  local  ticket  between  the 
parties.  Each  convention  then  nominated  men  for  the  places 
at  its  disposal.  The  Americans  had  four  offices  for  them- 
selves.*   This  year  the  fusion  ticket  gained  a  support  of  29,450 

>Gildcrsleevc  Coll. 

'Clerk,  W.  F.  Davidson;  Dbtrict  Attorney,  Rafus  F.  Andrews;  Coronen» 
Saumel  Hall,  J.  S.  Schofield. 
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voters,  but  still  it  fell  short  of  the  Democratic  strength  and 
iailed  to  put  its  men  into  office.  On  the  state  ticket  the  voters 
of  the  city  divided  as  follows : ' 

Democratic  Party aboat  40^50  TOtcs. 

Republican  Party about  3i»590  ToCet. 

NatiTist  party about    7,I30  YOtet. 

Temperance  movement about        50  votet. 

In  the  city  elections  of  December  the  Republican  and  Amer- 
ican fusion  fell  apart  on  one  office  and  the  American  nominee 
secured  a  personal  vote  of  12,290,  composed  of  various  ele- 
ments." At  this  election,  owing  to  a  split  in  the  Democracy, 
the  Republicans  were  for  the  first  time  able  to  carry  an  elec- 
tion in  New  York  city. 

The  story  of  local  nativism  grows  more  and  more  brief. 
In  due  time  the  campaign  of  1859  came  on  and  again  a  local 
fusion  of  Americans  and  Republicans  was  arranged,  which 
was  continued  in  the  city  election  of  December.  In  both 
elections  the  identity  of  the  nativist  forces  was  merged,  but 
the  canvass  on  state  ticket  showed  the  following  local  poll  for 
the  November  contest :  ^ 

Democratic  Party about  34,300  TOtet. 

Republican  Pkirty abont  i8,aoo  voces. 

Nativist  party abont    4,110  votes. 

Finally,  in  i860  came  the  memorable  presidential  contest 
with  its  re-arrangement  of  parties.  The  local  leaders  of  the 
American  movement  cast  in  their  lot  with  one  or  the  other  of 
the  great  national  organizations.  True  to  the  traditions  of  the 
American  movement,  many  of  them  joined  the  new  Union 
movement  with  Bell  and  Everett  as  their  national  ticket 
This  was  mostly  true  of  the  element  led  by  Erastus  Brooks. 

>  County  canvass  in  Tribune^  1858,  December  3,  p.  3. 

*  Almshouse -governor,  Frank  C  Wagner. 

'  Official  county  canvass  in  Tribune ^  1859,  November  26,  p.  3. 
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Some  others  gravitated  to  the  Repubh'can  Party.  It  was  noted 
by  the  daily  press  among  its  minor  political  items  of  the  cam- 
paign  that  an  American  county  convention  met  on  October 
9th,  and  adjourned  without  making  nominations.'  In  a  very 
few  cases  there  seem  to  have  been  American  nominations  in 
assembly  districts.  Practically,  however,  the  American  Party 
was  blotted  out  in  the  excitement  of  the  national  campaign. 
This  was  the  end  of  the  American  Party  in  New  York 
city,  but  it  was  not  the  end  of  organized  nativism.  The 
remnants  of  the  O.  U.  A.  kept  a  feeble  hold  on  life  during  the 
stress  of  war  time,  but  ended  finally  in  1866,  having  had  no 
political  influence  since  1859.  Then,  about  1866,  a  new  na- 
tivist  organization  began  in  New  York  city.  It  was  a  secret 
society  modeled  after  the  Know-Nothing  Order,  and  headed 
by  James  W.  Barker,  the  former  Know-Nothing  leader.  At 
first  called  the  Order  of  the  American  Shield,  it  soon  took  the 
name  of  the  Order  of  the  American  Union."  This  society 
planned  for  political  action,  but  was  never  effective  in  effort. 
It  lived  a  number  of  years,  but  failed  to  meet  popular  favor, 
although  it  is  said  to  have  found  foothold  in  sixteen  states. 
It  died  out  about  1880.  Then  the  new  American  Patriotic 
League  essayed  to  revive  nativism  and  failed.  It  gave  place 
to  the  more  recent  American  Protective  Association. 

>  TrUum.  i860,  October  11,  p.  8. 
*  Information  firom  former  members. 
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CHAPTER  X 

THE  LATER  STATE  CAMPAIGNS,  l857~l86o 

The  campaign  of  1856  left  the  American  movement  in  New 
York  state  exhausted,  but  the  leaders  of  its  state  organization 
were  not  yet  ready  to  acknowledge  the  futility,  of  further 
effort.  In  the  summer  of  1857  it  began  to  be  seen  that  the 
year  would  be  a  "  quiet "  one,  politically.  In  the  field  of 
state  politics  there  was  a  reaction  against  the  forced  sen- 
timent of  anti-slavery  and  also  the  usual  apathy  following  a 
presidential  contest.  The  re-arrangement  of  parties  which 
had  kept  the  political  world  in  a  ferment  for  four  years  past 
seemed  to  be  now  about  completed  also.  The  leaders  of 
political  nativism  viewed  these  new  and  unusual  conditions 
with  hopefulness.  It  was  thought  that  the  reaction  against 
anti-slavery  might  bring  former  Know-Nothings  back  to  the 
fold  from  which  they  had  strayed,  while  lack  of  interest  in 
politics  might  keep  from  the  polls  the  unorganized  voters  of 
the  opposition  forces.  Sanguine  nativists  dreamed  of  re-claim- 
ing the  membership  that  the  movement  had  lost  and  of  again 
making  a  grasp  at  the  control  of  the  state.  Less  sanguine 
and  more  practical  leaders  saw  that  much  could  be  gained  in 
any  event  by  a  large  poll  of  their  party  in  November,  even 
though  the  state  were  not  carried.  There  was  consequently 
no  real  opposition  to  the  plan  of  setting  up  an  American 
ticket  for  the  fall  election.  The  matter  was  thoroughly  talked 
over  by  the  delegates  at  the  August  Grand  Council. 

In  obedience  to  the  call  of  the  Grand  Council  a  state  con- 
vention met  at  Syracuse  on  September  15,  1857.'    The  grow- 

'  Accoant  from  Herald  and  Tinui  reports. 
226  [424 


Digitized  by  VjOOQIC 


42$]  LATER  STATE  CAMPAIGNS,  tBs7-tB6o  22/ 

ing  weakness  of  the  party  was  made  apparent  by  the  absence 
of  delegates.  A  full  convention  would  have  had  one  delegate 
from  each  assembly  district,  but  eighty-eight  districts  were  un- 
represented. The  convention  organized  with  Henry  B.  North* 
nip,  of  Washington,  as  president,  and  passed  at  once  to  the 
nomination  of  a  ticket.  Seven  state  offices  and  one  judgeship 
were  to  be  filled  by  the  people  at  the  coming  election.  The 
American  convention  named  candidates  for  each  of  these 
offices,  dividing  the  honors  evenly  between  former  Democrats 
and  former  Whigs.    The  completed  ticket  stood  as  follows  : 

Sec'y  of  State James  O.  Putnam,  of  Erie. 

Comptroller Nathaniel  S.  Benton,  of  Herkimer. 

Treasurer .  Lyman  Odell,  of  Livingston. 

Attome/'General Henry  H.  Ross,  of  Essex. 

Engineer Roswell  Graves,  of  Kings. 

Canal  Commis'r Goldsmith  Dennison,  of  Steuben. 

Prison  Inspector   .....  John  M.  Stevens,  of  Westchester. 
Judge,  CH  of  Appeals  ....  Hiram  Ketchum,  of  New  York. 

After  the  selection  of  a  ticket  came  the  adoption  of  resolu* 
tions  as  to  the  political  ideas  of  the  American  organization. 
These  resolves  were  in  effect  a  regular  campaign  platform,  and 
this  marked  yet  another  step  in  the  tendency  of  the  Americans 
to  approach  the  common  party  model, for  heretofore  the  making 
of  platforms  had  been  part  of  the  work  of  the  Grand  Council. 
The  present  convention  formulated  the  following  document :' 

Returning  our  devout  and  humble  acknowledgement  to  Almighty  God  for  His 
protecting  care  and  fostering  mercies  in  the  past,  we  invoke  His  continued  assist- 
ance to  enable  us  to  act  the  part  of  good  citizens  and  patriots  by  a  watchful  over, 
sight  of  our  free  institutions  and  a  zealous  maintenance  of  our  civil  and  religious 
rights,  so  that  this  glorious  Union,  bequeathed  by  heroes  and  martyrs,  shall  forever 
remain  an  altar  to  Liberty  and  an  asylum  for  the  oppressed. 

Riiolved^  That  the  American  Party  of  the  state  of  New  York  is  a  component 
part  of  the  great  family  of  American  freemen  who  believe  in  the  right  of  native- 
bom  citizens  to  shape  the  policy,  administer  the  government  and  make  the  laws 
of  their  own  country ;  who  furthermore,  cherish  the  Union  as  a  sacred  legacy  of 
the  past,  to  be  maintained  at  any  sacrifice ;  and  who,  finally,  in  (he  spirit  of  their 

»Texl  in  Tinui,  1857,  September  16,  p.  I. 
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revolutioiiary  tires,  are  prepared  to  swear  upon  the  altar  of  Liberty  eternal  hostility 
to  erery  Ibrm  of  oppression. 

Hisohid,  That  the  American  Party  of  the  sute  of  New  York  demand  the  enact- 
ment of  a  registry  law  for  the  protection  of  legal  voters  and  the  pnrification  of  the 
elective  franchise  from  foreign  influence  controlled  by  nascmpuloos  politicians. 

Resohftd^  That  the  American  Party  of  the  state  of  New  York  believe  that  the 
Bible  should  be  read  by  all  men  and  that,  therefore,  it  is  a  proper  text-book  in  our 
public  and  conmion  schools,  not  to  be  d  bearded  by  wise  men  who  would  inculcate 
the  sentiment  of  religious  freedom  in  the  youthful  mind. 

Resohed,  That  the  experience  of  the  past  five  years  has  conclusively  shown 
that  the  exemption  of  railroads  from  the  payment  of  tolls  by  the  legislature  of  1852 
was  unwise  and  impolitic,  and  that  while  the  people  of  the  state  are  suffering  from 
oppressive  uxation,  sound  policy  requires  the  re-imposition  of  the  tolls  on  such  of 
those  great  monopolies  as  come  in  competition  with  the  public  works  of  the  state. 

Resolvea^  That  we  condemn  the  system  of  free  passes,  as  furnished  by  our  rail, 
road  managers  to  our  legislative  and  judicial  officers,  and  we  recommend  to  the 
next  legislature  the  passage  of  a  law  making  it  a  penal  offense  for  railroad  corpora- 
tions to  offer,  or  for  state  officers  to  receive,  such  free  passes. 

Resohed,  That  we  express  our  entire  confidence  in  that  greatest  of  state  im- 
provements, the  Erie  canal,  believing  it  fully  competent,  if  properly  and  econom- 
ically managed,  to  pay  for  its  own  enlargement  and  discharge  any  debt  incurred 
for  its  benefit  without  resorting  to  direct  taxation ;  and  we  declare  ourselves  in 
tevor  of  its  speedy  and  immediate  enlargement,  and  our  firm  determinatioo  to 
resist  to  all  time  iu  sale  or  any  other  disposition  of  it  whereby  it  will  pass  out  of 
the  control  of  the  state. 

Resohcdt  That  the  unwise,  unjust  and  infamous  legislation  of  last  winter,  as 
shown  in  the  passage  of  laws  for  the  benefit  of  monied  monopolies  in  oppodtioo 
to  the  direct  interests  of  the  people  ;  as  shown  in  nearly  exempting  the  railroads 
of  the  state  from  taxation  and  heaping  this  burden  upon  the  people ;  as  shown  by 
way  of  enormous  appropriations  of  money  for  the  benefit  of  party  favorites,  whereby 
the  taxes  of  the  state  are  increased  more  than  125  per  cent,  the  treasury  empty 
and  the  state  bankrupt;  as  shown  in  the  control  which  an  avaricious  and  unscrup- 
ulous lobby,  headed  by  Republican  politicians,  exercised  over  the  legislature ;  as 
shown  in  sacrificing  the  canal  interests  and  canal  revenues  of  the  state  to  the  all- 
powerful  interests  of  railroad  corporations ;  as  shown  in  not  passing  a  registry  law 
as  the  people  desired,  the  so-called  Republican  Party,  under  the  management  of 
an  Albany  Central  Regency,  has  forfeited  the  respect  of  honest  men  of  all  parties 
and  deserves  that  it  should  receive  the  entire  condemnation  of  the  people. 

Resohtd,  That  the  mis-called  Democracy  of  the  day,  by  its  truckling  to  the 
powers  of  popery  and  foreignism  and  its  combination  with  Republicanism  to  defeat 
Americans,  and  thereby  subvert  the  wishes  of  the  people,  as  witnessed  in  the  com- 
bination in  the  Assembly  of  1856  in  the  election  of  the  speaker  and  in  the  more 
recent  act  by  which  their  leaders  struck  hands  with  a  renegade  American  to  strip 
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the  Canal  Board  of  the  state  of  the  power  vested  in  them  hf  the  people,  deserves 
and  should  receive  the  condemnation  of  all  men. 

Resohfid,  That  we,  the  Americans  of  the  state  of  New  York,  folly  persuaded  of 
the  justness  of  our  cause  and  the  correctness  of  our  principles,  will  firmly  adhere 
in  every  emergency  and  under  all  circumstances  to  the  great  and  distinctive  doc- 
trines of  the  American  Party,  as  laid  down  in  the  Binghamton  and  Troy  platforms, 
repudiating  all  alliances  and  combinations  which  involve  any  sacrifices  of  princi- 
ples or  abandonment  of  those  demands  which  we  believe  so  vitally  important  to 
the  welfare  of  the  state  and  of  the  whole  country. 

The  foregoing  platform  was  adopted  by  vote  of  the 
American  state  convention,  and  then,  after  appointing  a  new 
state  committee,  the  delegates  adjourned.  The  new  com- 
mittee was  composed  of  Zopher  Mills,  of  New  York; 
Samuel  J.  Wilkin,  of  Orange;  Henry  Q.  Lansing  and  L. 
Sprague  Parsons,  of  Albany ;  John  N.  Wilder,  of  Saratoga ; 
N.  B.  Milliman,  of  Washington ;  Richard  F.  Stevens,  of  Onon- 
daga ;  J.  N.  Starin,  of  Cayuga ;  Addison  M.  Smith,  of  Otsego, 
and  Lorenzo  Burrows,  of  Orleans.  The  action  of  the  Syra- 
cuse convention  placed  the  American  Party  in  an  attitude  of 
emphatic  independence.  The  denunciations  of  rival  parties  in 
its  platform  and  the  thoroughly  nativist  personnel  of  its  ticket 
made  clear  the  fact  that  its  spirit  was  not  broken  by  its  recent 
losses.  The  American  state  ticket  was  a  very  strong  one  per- 
sonally. Nearly  every  nominee  had  previously  held  public 
office  with  distinct  success.  Putnam,  of  Erie,  had  served  as 
state  senator.  Benton,  of  Herkimer,  had  been  secretary  of 
state.  All  the  others  on  the  ticket  were  well-known  men. 
The  opponents  of  the  party  had  no  fling  to  make  against  the 
nominees  that  it  set  up.  With  this  ticket  the  American  organ- 
ization entered  the  contest  of  1857. 

The  campaign  of  this  year  was  singularly  lifeless.  Each 
party  that  was  in  the  field  affected  to  have  issues,  but  the 
voters  did  not  respond  to  those  which  were  offered.  The  Re- 
publicans tried  to  use  the  slavery  issue,  but  with  indifferent 
success.  The  Democrats  raised  the  cry  of  mismanagement 
and  corruption  at  Albany,  but  failed  to  excite  universal  horror 
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thereat  The  Americans  pointed  out  to  the  voters  the  short- 
comings of  both  their  rivals.  The  campaign  was  not  a  battle 
of  issues,  whatever  the  party  managers  might  claim.'  It  was 
rather  a  battle  of  organizations.  As  the  campaign  progressed 
it  became  evident  that  there  were  changes  going  on  among 
the  voters.  Many  Democrats  who  had  supported  Fremont 
and  other  Republican  nominees  in  1856  came  back  to  their 
old  party  in  1857.  The  similar  movement  from  the  Republi- 
can ranks  back  to  the  American  Party,  for  which  the  nativists 
had  looked,  did  not  take  place.  Instead  of  it  a  movement 
went  on  away  from  organized  nativism.  In  October  there 
came  reports  from  various  points  in  the  state  of  local  alliances 
between  the  American  and  Republican  forces.  In  New  York 
and  Kings  counties,  the  strongholds  of  nativist  activity,  a  fu- 
sion of  this  sort  took  place.  It  indicated  a  drawing  together 
of  the  parties,  and  was  significant  It  showed  that  the  people 
could  no  longer  be  greatly  swayed  by  the  old  arguments  of 
nativism.  While  these  changes  were  quietly  going  on,  the 
public  as  a  whole  showed  little  real  interest  in  politics.  It  was 
still  so  when  election  day  came  around.  Ever}'where  there 
was  apathy  and  indifference.  More  than  a  hundred  thousand 
voters  stayed  away  from  the  polls  altogether.  The  party 
averages  footed  up  as  follows :  • 

Democratic  Party about  i95»3DO  votes. 

Republican  Party about  177,600  votes. 

Nativist  party about    66,300  votes. 

The  indifference  of  the  people  had  worked  a  great  change 
in  the  political  situation  by  this  showing.  While  the  Dem- 
ocracy gained  enough  votes  to  keep  its  average  equal  to  that 
of  1856,  the  Republican  vote  shrunk  one-third  and  the  Amer- 
ican Party,  still  more  unfortunate,  lost  one-half  of  its  poll.  In 
1856  the  nativist  movement  cast  22  per  cent  of  the  total  vote, 

>  Times^  1857,  September  25,  p.  4. 

'  Official  figures  in  Times^  1857,  November  25,  p.  3. 
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but  in  1857  it  cast  only  15  per  cent.  Its  actual  weakness 
could  not  be  concealed  after  this  showing.  In  the  light  of  the 
November  canvass  its  whole  campaign  looked  like  a  mere 
piece  of  bravado.  It  no  longer  had  innate  strength.  Its  ulti- 
mate absorption  by  its  great  rivals  was  a  certainty.  The  only 
question  was  as  to  the  length  of  time  which  the  process  of 
absorption  would  occupy. 

After  the  ftitile  campaign  of  1857  the  nativist  party  sank 
out  of  public  notice  until  the  steady  round  of  time  roused  poli- 
ticians for  the  recurring  annual  struggle.  In  the  summer  of 
1858  the  politics  of  New  York  began  to  feel  the  first  feint 
hints  of  the  next  presidential  contest.  It  was  the  year  for 
election  of  the  governor,  and  the  governorship  was  prized  by 
party  managers  as  an  aid  to  party  strength.  More  than  that, 
the  election  would  be,  in  the  eyes  of  the  nation,  a  test  of  Re- 
publican strength  in  New  York.  The  gossips  of  the  political 
world  still  viewed  Senator  Seward  as  a  presidential  possibility, 
but  the  election  of  1857  did  not  augur  well  for  Republicanism 
in  New  York,  and  if  the  election  of  1858  did  no  better,  the 
prospects  of  Seward  would  indeed  be  clouded.^  Organized 
nativism  received  due  notice  in  connection  with  this  situation. 
The  fusion  of  Americans  and  Republicans  on  local  tickets  in 
several  counties  during  the  campaign  of  1857  ^^^  established 
a  vague  sort  of  kinship  between  the  parties.  No  one  dreamed 
now  of  the  American  Party  carrying  a  state  election  by  its  own 
efforts.  People  were  only  interested  to  know  whether  the 
Americans  would  join  the  Republican  Party  in  the  present 
campaign  or  whether  they  would  hold  back  for  another  year. 
The  implacable  hostility  that  nativism  had  exhibited  toward 
Senator  Seward  still  existed  to  a  very  considerable  extent.  If 
that  hostility  could  be  overcome  the  fusion  of  the  two  parties 
would  almost  certainly  carry  the  state.  If  it  could  not  be 
overcome  then  the  success  of  Republicanism  would  be  in 
doubt. 

1  Ntraltl,  1858,  October  18,  p.  4. 
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The  annual  session  of  the  American  Grand  Council  was  held 
this  year  at  Albany.'  It  convened  August  24th,  with  fifty-seven 
counties  represented.  After  the  president's  address  the  elec- 
tion of  officers  made  Henry  B.  Northrup,  of  Washington,  pres- 
ident, Goldsmith  Dennison,  of  Steuben,  vice-president,  James 
W.  Husted,  of  Westchester,  secretary,  and  Richard  F.  Stevens, 
of  Onondaga,  treasurer  of  the  state  organization.  After  this 
election  the  matter  of  calling  the  annual  state  convention  came 
before  the  Council.  This  was  the  point  around  which  the  inter- 
est of  politicians  centered.  The  state  convention  of  the  Re- 
publican Party  had  already  been  called.  It  was  to  be  held  on 
September  8th  at  Syracuse.  A  delegate  in  the  Grand  Council 
moved  that  the  American  state  convention  be  held  at  Syra- 
cuse on  September  8th.  The  purpose  of  the  motion,  plainly 
enough,  was  to  pave  the  way  for  an  alliance  of  Americans  and 
Republicans  in  the  state  campaign.  The  debate  upon  the 
proposition  showed  the  existence  of  two  very  earnest  but 
opposing  groups  in  the  Grand  Council.  On  one  side  there 
was  a  friendliness  for  Republicanism  that  looked  with  satis- 
fection  upon  the  prospect  of  a  close  political  alliance.  On  the 
other  side  was  an  equally  strong  dislike  for  the  part>'  whose 
leaders  had  so  long  been  the  outspoken  foes  of  nativism.  The 
debate  was  vigorous.  When  the  vote  was  taken  the  friends 
of  the  Republican  alliance  were  victorious  by  163  ayes  to  63 
noes.    This  ended  the  work  of  the  council  session. 

In  accordance  with  the  call  of  the  Grand  Council  the  con- 
vention met  at  Syracuse  on  September  8th."  It  organized 
with  Daniel  Ullman  as  presiding  officer,  and  its  first  business 
was  formally  to  receive  a  committee  sent  to  it  by  the  Repub- 
lican convention.  The  Republicans  desired  a  conference  for 
the  purpose  of  agreeing  upon  a  common  platform.  It  was  the 
first  step  toward  merging  the  weaker  party  into  the  stronger. 
Before  the  day's  session  closed,  the  American  convention  had 

^  Account  from  Tribune  report. 
'  Account  from  Herald  report 
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appointed  a  conference  committee  and  the  committee  had  be- 
gun its  work.  In  the  American  convention,  as  in  the  Grand 
Council  of  August,  there  were  two  factions  respectively  favor- 
ing and  opt>osing  the  new  alliance.  In  the  Republican  con- 
vention the  general  opinion  seems  to  have  favored  the  union 
of  the  parties.  But  while  the  assembled  delegates  were  thus 
friendly  to  a  fusion,  some  of  the  Republican  political  leaders 
were  not  so.  Their  objections  can  only  be  guessed  at,  for  no 
one  stood  forth  to  fight  the  plan  openly.  On  the  morning  of 
September  9th,  when  the  two  conventions  again  took  up  their 
work,  each  body  received  a  report  from  its  conference  com- 
mittee giving  the  results  of  the  committees*  session.  The  con- 
ference had  drawn  up  a  platform  in  which  were  embodied  the 
anti-slavery  ideas  of  Republicanism,  together  with  a  slight  hint 
of  nativism.  In  deference  to  the  American  Party  the  anti- 
slavery  doctrines  had  been  softened  in  expression.  The 
nativist  portion  was  a  demand  that  one  year  should  intervene 
between  naturalization  and  voting.  When  this  new  platform 
was  presented  to  the  American  convention  the  delegates 
promptly  ratified  it  and  awaited  results.  In  the  Republican 
convention  the  new  platform  was  juggled  out  of  existence  by 
the  skill  of  some  hidden  wire-puller.  Instead  of  being  placed 
before  the  convention  it  was  sent  to  committee  and  returned 
in  a  revised  form  for  approval.  Then,  being  sent  to  the  Amer- 
ican convention  in  its  new  form,  it  was  greeted  with  an  indig- 
nant burst  of  anger  because  of  the  changes  which  had  been 
made.  It  was  now  too  late  to  go  back  over  the  ground  and 
correct  the  blunder.  Both  conventions  proceeded  at  once  to 
the  nomination  of  state  tickets.  The  Americans  put  in  nom- 
ination some  of  their  best  known  leaders,  and  so  effectually 
ended  all  chance  of  coalition.    The  ticket  follows : 

Gorernor      Lorenzo  Burrows,  of  Orleans. 

Lieut-Goyemor  .......  N&thaniel  S.  Benton,  of  Herkimer. 

Canal  Commis'r James  R.  Thompson,  of  Genesee. 

Prison  Inspector William  A.  Rnssell,  of  Washington. 
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There  was  ho  struggle  in  the  convention  for  these  places 
because  there  was  no  hope  whatever  of  election  to  office.  The 
tender  of  a  nomination  at  this  time  was  only  a  compliment 
As  usual,  a  new  state  committee  was  created  before  adjourn- 
ment Its  members  were  George  Brigg^s,  of  New  York, 
William  B.  Lewis,  of  Kings,   John  C.  Feltman,  of  Albany, 

Orville  Page,  of  St  Lawrence,  N.  R.  Ford,  of ,  M.  T. 

B.  Fisher,  of ,  Jacob  B.  Faurot,  of  Ontario,  and  Gus- 

tavus  A.  Scroggs,  of  Erie. 

There  is  almost  nothing  to  say  of  the  campaign  of  1858  so 
far  as  the  nativist  movement  is  concerned.  The  American 
ticket  was  only  a  device  to  keep  the  party  from  going  to 
pieces.  There  was  no  effort  to  gain  new  adherents  for  the 
movement,  because  it  was  understood  that  such  effort  would 
be  vain.  The  most  that  could  be  hoped  was  that  the  mainte- 
nance of  the  American  Party  would  prevent  Republican  suc- 
cess. The  pride  of  the  nativist  leaders  was  much  hurt  by  the 
slight  put  upon  them  by  the  Republican  convention  in  Sep- 
tember. They  wished  Democratic  success  now,  rather  than 
Republican.  Their  work  toward  this  end  showed,  when  elec- 
tion day  came,  that  the  American  vote  could  still  be  held 
together  and  the  process  of  disintegration  checked,  if  not 
overcome.  There  was  still  too  much  vitality  in  the  party  to 
permit  the  utter  disappearance  which  its  opponents  had 
prophesied.  It  was  still  to  be  considered  as  a  (actor  in  state 
politics,  in  spite  of  its  weakness.  In  actual  poll  the  Americans 
showed  very  slight  change  from  1857.  At  this  election  the 
voters  of  the  state  who  had  stayed  at  home  in  the  fall  of  1857 
showed  a  revival  of  interest  in  politics.  Both  of  the  greater 
parties  profited  by  the  revival,  but  the  Republicans  were  the 
most  favored  and  were  able  to  carry  the  state.  Following 
were  the  averages  on  the  state  canvass :  ^ 

1  Official  footingt  in  Tribum^  1858,  November  90,  p.  5. 
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Republican  Party about  249,800  ▼otei. 

DeiDOCTatic  Party about  2^,100  votes. 

Nativiit  party abont    61,800  votes. 

Temperance  movement abont      2,500  votes. 

One  effect  of  this  campaign  upon  the  American  Party  was 
to  make  plainer  the  dividing  line  between  those  who  approved 
and  those  who  disliked  Republicanism.  The  side  which 
leaned  toward  the  Republicans  was  headed  by  Gustavus  A. 
Scroggs,  of  Buffalo,  while  the  more  staunch  adherents  of 
nativism  looked  to  Erastus  Brooks  for  leadership.  The  slight 
put  upon  the  Americans  at  Syracuse  set  back  the  friendship 
for  Republicanism,  but  as  the  months  passed  on  that  senti- 
ment seemed  to  recover  itself  somewhat.  When  the  regular 
annual  session  of  the  Grand  Council  came  again,  both  ele- 
ments of  the  party  were  on  the  ground.  The  Council  of  1859 
met  at  Geneva  on  August  23d.'  The  press  reported  140  dele- 
gates at  the  sitting,  but  very  little  detail  of  the  Council  session 
came  to  the  public.  New  officers  were  elected  and  a  state 
convention  called.  Also,  two  delegates,  Erastus  Brooks  and 
Lorenzo  Burrows,  were  chosen  to  attend  an  American  national 
convention,  if  one  were  held.  The  new  state  officers  were : 
President,  Gustavus  A.  Scroggs,  of  Erie;  vice-president, 
Amos  H.  Prescott,  of  Herkimer,  and  secretary,  James  W. 
Husted,  of  Westchester.  There  seems  to  have  been  no  clash 
of  opposing  ideas  at  the  session. 

The  American  Party  had  its  last  campaign  in  1859.  On 
September  21st  its  last  state  convention  met  at  Utica.*  Under 
the  presidency  of  Erastus  Brooks  it  adopted  an  address  and 
platform.  The  selection  of  a  state  ticket  was  sent  to  commit- 
tee for  recommendations.  The  state  organization  had  given 
up  the  idea  of  an  independent  state  ticket  a  year  previous,  but 
circumstances  had  forced  it  to  break  its  plans  at  that  time. 
This  year  there  were  no  obstacles  whatever  to  the  adoption  of 

'  Account  from  Htruld  report. 
*  Account  from  Herald  reports. 
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a  new  policy.  In  its  weakness  the  nativist  organization  now 
proposed  to  go  back  to  the  old  system  used  in  the  infancy  of 
the  nativist  movement  It  would  set  up  a  ticket  composed  of 
names  selected  from  the  tickets  of  the  greater  parties,  and  as 
a  "balance-of-power  party  "  it  would  hold  its  huge  rivals  at  its 
mercy.  The  committee  on  state  ticket  did  its  work  on  this 
plan.  It  reported  back  to  the  convention  a  list  of  nine  nomi- 
nees for  state  offices,  five  of  whom  were  on  the  Republican 
ticket  and  four  on  the  Democratic.  None  of  them  were 
known  to  have  shown  any  special  favor  to  nativism  in  the 
past.  The  ticket  did  not,  in  (act,  represent  the  issues  of  the 
American  movement,  nor  did  the  committee  present  it  as  such. 
Like  the  state  ticket  of  1858  it  was  a  device  to  hold  together 
the  nativist  vote  and  win  such  prestige  for  the  organization  as 
it  might.     It  was  made  up  as  follows: 

Sec'y  of  State David  R.  Flojd-Jonet,  of  Qaeens. 

Comptroller Robert  Denniston,  of  Orange. 

Treasurer    , Philip  Dorsheimer,  of  Erie. 

AttomeyGeneral Charles  G.  Myers,  of  St  Lawrence. 

Engineer Van  Rensselaer  Richmond,  of  Wayne. 

Canal  Commis'r William  L.  Skinner,  of  Herkimer. 

Prison  Inspector Noble  S.  Elderkin,  of  St  Lawrence. 

Judge,  C't  of  Appeals    .   .   .  Henry  E.  Davies,  of  New  York. 
Clerk,  C't  of  Appeals  ....  Charles  Hughes,  of  Washington. 

When  presented  to  the  convention  there  was  a  vigorous  ob- 
jection to  the  name  of  Dorsheimer,  who  was  German  by  birth. 
Although  the  American  Party  had  abandoned  before  this  its 
wholesale  condemnation  of  all  persons  of  foreign  birth,  still  it 
was  rather  a  novel  step  for  it  to  present  an  alien  as  its  prefer- 
ence for  a  state  office.  Nevertheless  after  some  debate  the 
committee  ticket  was  adopted  by  the  convention.  Scroggs 
brought  this  about  by  his  championship  of  the  cause  of  his 
fellow-townsman.  After  the  ticket  the  convention  appointed 
the  usual  state  committee  and  adjourned.  The  new  committee 
was  composed   of   Erastus  Brooks,  Joseph  W.  Savage  and 
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Frank  C.  Wagner  of  New  York,  L.  Sprague  Parsons,  Henry 
Lansing  and  G.  Y.  Johnson  of  Albany,  N.  B.  Lord  of  Jeffer- 
son, William  A.  Russel  of  Washington,  Harvey  Smith  of 
Rensselaer,  J.  Matteson  of  Oswego,  Orville  Page  of  St.  Law- 
rence, Richard  F.  Stevens  of  Onondaga,  M.  Strong  of  Monroe^ 
Lorenzo  Burrows  of  Orleans,  Elam  R.  Jewett  of  Erie,  and  E. 
S.  Sweet  of  Tioga. 

In  the  campaign  that  followed,  the  American  Party  took  no 
considerable    part.     Its   wholly   artificial   character    was    so 
apparent  that  it  lost  heavily  among  those  who  had  till  now 
held  themselves  faithful  to  its  fortunes.    Some  of  its  leaders, 
among  whom  was  the  state  secretary,  made  a  formal  protest 
against  the  mixed  ticket  and  circulated  the  protest  in  the 
party.*     In  the  O.  U.  A.  there  was  an  earnest  outcry  against 
the  nomination  of  Dorsheimer.     In  response  to  this  revolt  the 
American   state  committee   issued  a  circular  defending  the 
ticket*     Five  reasons  were  alleged  for  the  nominations :  first, 
the  wish  to  return  to  the  old  idea  of  holding  a  balance  of 
power  between  the  greater  parties;  second,  the  wish  to  secure 
good  men  for  office;  third,  the  idea  of  punishing  the  Repub- 
licans for  efforts  to  weaken  the  Canal  Board  when  it  was  under 
American  control;    fourth,  the   hope  of  allaying  the  anti- 
slavery  agitation ;  fifth,  and  most  important  of  all,  the  frankly 
avowed  desire  to  break  down  the  calculations  of  the  greater 
parties  in   order  to   demonstrate  that  the  American   Party 
was  not  a  nonentity  in  politics.     The  circular,  between  the 
lines,  was   an   acknowledgment  that  the  sole   issue  of  the 
American  organization   was  that  of  its  own  existence.     Its 
break-up  during  the  coming  presidential  campaign  was  almost 
certain,  but  its  leaders  wished  to  maintain  their  hold  upon  it 
until  that  time  and  to  keep  it  apart  from  either  one  of  the  two 
great  parties.     The  party  continued  to  lose  heavily  in  the 

1  Herald,  1859,  September  29,  p.  6. 

'  Text  in  Tribune,  1859,  October  5,  p.  5. 
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campaign  of  1859,  but  it  polled  a  vote  of  unusual  significance 
at  the  November  election.  The  two  great  parties  happened 
to  rival  each  other  closely  enough  in  their  vote  so  that  the 
dwindling  American  organization,  despite  its  losses,  actually 
held  the  balance  of  power.  With  one  exception  its  nominees 
were  elected  by  reason  of  its  endorsement  of  their  names. 
Thus  in  its  last  effort  at  a  state  campaign  the  party  scored  a 
success.    The  party  averages  follow: ' 

Repnblican  PArty &bont  351,300  votes. 

Democnitic  Party      about  327,600  votes. 

Nativist  party abont    33,800  TOtes. 

The  politics  of  the  national  campaign  of  i860  began  very 
early  in  the  year  to  shape  themselves  around  the  central 
debate  on  the  great  sectional  issues.  The  leaders  of  the 
American  Party  in  New  York  unhesitatingly  took  sides  when 
occasion  required.  The  nomination  of  Bell  and  Everett  by  a 
national  convention  on  a  *'  Constitutional  Union  "  ticket  en- 
listed the  prompt  support  of  some  of  the  best  known  nativists. 
When,  in  July,  i860,  a  state  convention  of  the  Union  move- 
ment was  held  at  Utica,  the  list  of  those  present  included 
Brooks,  Scroggs,  Burrows,  Prescott  and  several  other  well- 
known  Americans.'  At  that  convention  it  became  evident 
that  the  portion  of  the  party  which  accepted  the  leadership  of 
Brooks  would  support  the  new  movement.  Scrofrgs,  the  up- 
state leader,  also  had  his  following  in  the  party,  and  though  he 
appeared  at  the  Utica  convention  in  July,  it  was  yet  generally 
understood  that  his  sympathies  were  with  Republicanism. 
The  annual  Grand  Council  session  was  accordingly  looked 
forward  to  by  the  politicians  of  the  state  with  the  liveliest 
interest.  It  was  felt  that  the  nativist  party  would  be  manipu- 
lated by  its  leaders  so  as  to  aid  either  the  Bell  national  ticket 
or  the  Lincoln  national  ticket,  and  that  the  process  of  manipu- 

^  From  vote  as  given  in  Trihune  Almanac, 
•  Herald,  i860,  July  13,  p.  4. 
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lation  would  not  be  without  interesting  features  for  the  world 
outside. 

In  the  matter  of  interest  the  anticipations  of  party  men  were 
not  disappointed.  When  the  Grand  Council  came  together 
on  August  28th  at  Schenectady  there  were  two  factions  keenly 
looking  for  advantage.'  President  Scroggs  and  Secretary 
Husted  favored  the  Lincoln  ticket,  while  Vice-President  Pres- 
cott  favored  the  Bell  ticket.  The  Republicans  thus  had  the 
official  machinery  of  the  session  in  their  hands  although  they 
were  outnumbered  on  the  floor  of  the  Council.  At  first  Pres^ 
tdent  Scroggs  refused  to  announce  the  place  of  meeting  but  a 
squad  of  Bell  men  were  set  to  watch  his  every  motion,  lest  the 
Lincoln  men  should  quietly  open  the  Council  with  their  fellow- 
delegates  absent.  Under  this  scrutiny  the  president  yielded 
and  the  Council  was  formally  opened  with  both  factions  pres- 
ent. The  next  step  was  the  critical  one.  Scroggs  attempted 
to  appoint  the  usual  committee  on  credentials.  Since  this 
committee  would  have  power  to  bar  out  delegates  from  the 
session  its  make-up  was  important.  The  Bell  men  were  deter- 
mined that  Scroggs  should  not  name  the  committee,  and  his 
efforts  to  do  so  were  howled  down.  When  he  persisted  in  his 
effort  he  found  himself  surrounded  by  an  excited  mass  of  del- 
egates who  forced  him  to  yield  the  gavel  to  Vice-President 
Prescott,  known  to  be  a  Bell  man.  Scroggs  and  his  friends 
then  left  the  Council.  Under  Prescott's  leadership  the  re- 
mainder of  the  council  session  was  peaceful.  There  were  168 
delegates  at  this  last  session  of  the  Grand  Council.  They 
elected  officers  for  the  ensuing  year  in  the  customary  way, 
choosing  Amos  H.  Prescott,  of  Herkimer,  for  president,  Jesse 
C.  Dann,  of  Erie,  for  vice-president  and  William  D.  Murphy, 
of  Albany,  for  secretary.  Then  came  the  work  of  delivering 
the  votes  of  the  organization,  so  far  as  official  action  could  do 
it.  to  the  new  Union  movement  to  which  the  American  Party 
leaders  had  given  their  allegiance.  A  resolution  was  passed 
*  Acooimt  of  Conndl  session  from  Herald  and  Tribune  reports. 
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by  the  G>uncil  endorsing  the  action  of  the  Union  movement  in 
naming  a  state  ticket  of  presidential  electors,  and  this  was  fol- 
lowed by  another  resolution  formally  pledging  the  support  of 
the  Council  to  Bell  and  Everett.  This  officially  merged  the 
nativist  movement  into  a  different  political  group.  But  while 
these  things  were  being  done  by  the  regular  Grand  Council 
the  bolters,  led  by  Scroggs,  had  no  mind  to  be  ignored  with- 
out protest  They  gathered  together  in  another  place  and 
organized  themselves  into  a  rival  Grand  Council,  following  the 
regular  procedure  of  the  party.  They  elected  officers  for  the 
ensuing  year ;  Gustavus  A.  Scroggs,  of  Erie,  to  be  president, 
A.  J.  H.  Duganne,  of  New  York,  to  be  vice-president  and 
James  W.  Husted,  of  Westchester,  to  be  secretary.  They 
passed  a  resolution  declaring  that  since  there  was  no  Amer- 
ican ticket  in  the  field,  either  state  or  national,  the  members  of 
the  party  should  be  free  **  to  vote  as  their  judgment  and  con- 
sciences may  dictate.'*  Then  they  named  a  new  state  com- 
mittee and  adjourned. 

Both  of  these  groups  of  delegates  realized  thoroughly  that  the 
organization  which  they  represented  was  at  its  end.  Many  peo- 
ple thought  that  for  the  past  three  years  it  had  been  kept  alive 
for  this  emergency.  Neither  one  of  the  rival  grand  councils 
provided  for  a  state  convention  to  follow,  though  both  bodies 
appointed  state  committees  as  had  been  the  custom.  The  reg- 
ular Grand  Council  gave  to  this  new  committee  power  to  call 
a  session  of  the  Council  at  such  future  time  as  it  might  fix. 
The  committee  was  composed  of  Erastus  Brooks,  L.  W.  Parks, 
Frank  C.  Wagner  and  George  Briggs,  all  of  New  York, 
L.  Sprague  Parsons,  S.  H.  Calhoun  and  C.  H.  Adams,  all  of 
Albany,  Harvey  Smith,  of  Rensselaer,  Abel  Smith,  of  Schen- 
ectady, N.  B.  Lord,  of  Jefferson,  Richard  F.  Stevens,  of  Onon- 
daga, M.  Strong,  of  Monroe,  Lorenzo  Burrows,  of  Orleans, 
Jesse  C.  Dann,  of  Erie,  Harlow  Hakes,  of  Steuben,  and  E.  B. 
Sweet,  of  Tioga.  The  nammg  of  a  new  committee  was  at  the 
same  time  largely  a  pretence.    The  adjournment  of  the  two 
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grand  councils  was  the  final  end  of  the  old  Know-Nothing 
organization  in  New  York  state.  By  the  usual  custom  the 
Grand  Council  should  have  met  again  one  year  afterward  in 
August,  but  when  the  next  August  came  round  the  nation 
was  absorbed  in  war  and  there  was  no  room  in  popular 
thought  for  political  nativism.  The  nativist  party  in  New 
York  state  politics  ended  on  August  28,  i860. 
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CHAPTER  XI 

ANALYSIS   OF   POLITICAL   NATIVISM 

In  final  comment  upon  that  political  nativism  which  strug- 
gled for  recognition  during  the  quarter  century  from  1835  to 
i860  it  is  as  unfair  to  speak  with  entire  harshness  as  it  is 
difficult  to  speak  with  complete  sympathy.  As  an  issue  that 
failed  of  success  and  as  a  doctrine  from  which  the  American 
democracy  turned  away,  it  stands  condemned  by  its  own  fail- 
ure. Yet,  even  as  a  rejected  political  issue  it  has  an  import- 
ance in  history  as  one  of  the  great  forces  which  have  aided 
in  rounding  out  the  ideals  of  the  nation.  In  looking  back 
upon  nativism  and  its  efforts,  a  curiously  contradictory  feature 
suggests  itself.  From  the  modern  standpoint  its  aims  seem  to 
have  been  narrow,  proscriptive  and  un-American,  while  in 
their  day  thousands  of  earnest  men  deemed  them  to  be  most 
thoroughly  patriotic  and  truly  American  in  character.  The 
explanation  of  this  contradiction  gives  a  reason  for  the  study 
of  rejected  issues.  The  real  work  of  nativism  was  to  force 
public  opinion  to  a  judgment  upon  certain  propositions,  and  in 
so  doing  to  secure  a  decision  as  to  whether  or  not  the  ideas 
which  it  represented  were  entitled  to  be  considered  as  '*  Amer- 
ican "  in  character.  Political  nativism  was  a  curiously  blun- 
dering effort  to  shape  public  opinion.  It  put  forth  views 
which  were  neither  soundly  logical  nor  consonant  with  the 
liberal  tendencies  of  American  society.  For  this  reason, 
largely,  they  did  not  succeed.  There  can  be  no  question  as  to 
the  sincerity  and  patriotism  of  the  men  who  forced  nativism 
into  the  field  as  a  political  issue.  They  believed  most  fer- 
vently that  the  influences  they  opposed  were  undermining  the 
242  [440 


Digitized  by  VjOOQIC 


44 1  ]  ANAL  YSIS  OF  POLITICAL  NA  TI  VISA/  243 

whole  Structure  of  American  life.  If  these  men  were  narrow 
and  proscriptive  they  were  at  least  honestly  so.  If  they  were 
un-American,  it  was  because  the  public  consciousness  had 
not  revealed  itself  enough  to  teach  them  where  they  stood. 
It  was  the  judgment  of  the  people  upon  their  work  which 
eventually  decided  that  nativist  ideas  were  not  wholly  to  be 
accepted  as  really  American.  The  movement  of  nativism  had 
its  brief  hour  of  strength  ;  it  stirred  men's  minds  profoundly 
for  a  time  and  then  it  passed  away,  having  accomplished  little 
of  what  it  had  tried  to  do.  Yet,  as  it  disappeared,  it  left  be- 
hind it  a  deeper  insight  into  the  theory  of  American  life  and 
a  firmer  faith  in  American  institutions,  both  resulting  from 
its  agitation.  It  left  behind  it,  too,  more  definite  ideas  and 
broader  sympathies  to  solve  the  problems  connected  with  the 
coming  of  foreign  peoples  to  American  shores. 

Nativism  was  antagonistic  to  the  Roman  Catholic  church. 
This  antagonism  was  its  most  cherished  feature.  The  Cath- 
olic church  in  the  United  States  had  then  a  membership  very 
largely  of  foreign  birth,  and  was  in  the  position  of  a  foreign 
institution  transplanted  to  American  soil.  In  some  states  it 
was  dominated  by  the  American  element,  but  in  New  York  it 
was  the  symbol  and  strength  of  foreign  influence.  There  it 
held  itself  aloof  from  too  close  contact  with  American 
life,  and  it  steadily  opposed  the  adoption  of  American  methods 
in  its  work.  It  organized  its  people  into  a  distinct  community 
and  it  encouraged  clannishness  based  upon  religion.  This 
aloofness  was  the  real  grievance  against  the  church  and  caused 
it  to  be  denounced  as  an  un-American  organization.  Had  the 
nativist  movement  placed  its  arguments  clearly  on  this  basis 
it  could  have  more  easily  defended  its  policy,  but  it  pre- 
ferred to  adopt  the  theory  of  papal  hostility  toward  America. 
This  latter  idea  came  from  the  Brutus  letters  of  1834,  whose 
theories  tinged  anti-Catholic  teachings  through  the  whole 
period  of  nativist  effort.  From  the  hints  given  them  by 
Brutus  the  nativist  agitators  learned  to  picture  the  Pope  as  an 


Digitized  by  VjOOQIC 


244  POLITICAL  NATJVJSM  [442 

ambitious  despot  longing  to  overthrow  republican  institutions. 
They  learned  to  portray  the  Roman  church  as  an  engine  of 
terrible  power,  directed  by  a  crafty  and  unscrupulous  priest- 
hood which  desired  the  subjection  of  a  free  people  to  its 
malevolent  sway.  All  this  could  hardly  be  else  than  the  ex- 
aggeration of  enmity,  but  still  it  was  used  by  nativism  because 
it  proved  effective  in  agitation.  At  the  time  when  nativism 
flourished,  the  American  people  were  not  yet  fully  convinced 
of  the  permanency  of  the  structure  they  had  raised.  The 
public  mind  was  distrustful  of  European  governments  and  was 
easily  played  upon  by  suggestions  of  foreign  conspiracy. 
This  made  the  cry  of  papal  hostility  a  useful  one.  There  was 
no  good  evidence  to  be  adduced  as  proof  of  the  statements 
made  against  the  papacy.  Search  was  made  for  proof,  but  it 
was  not  found.  The  best  argument  on  that  line  was  one 
which  started  with  evidence  that  Catholics  owed  obedience  to 
the  papal  throne,  then  proved  that  the  papal  curia  was  an  enemy 
of  republicanism  in  Europe,  and  finally  drew  inference  that 
the  papacy  must  be  an  enemy  of  republicanism  in  America 
also.  The  obedience  owed  by  American  Catholics  to  the  pap- 
acy was  a  matter  of  suspicion.  The  public  did  not  yet  fully  un- 
derstand the  dual  nature  of  the  papacy  as  a  civil  and  a  spiritual 
power,  and  thought  it  only  natural  that  a  sovereign  Pope  should 
mix  in  politics  wherever  he  had  spiritual  subjects.  This  agita- 
tion of  nativism  on  the  basis  of  papal  enmity  was  a  false  issue 
covering  up  the  real  one,  for  the  actual  offence  of  the  Catholic 
church  was  its  non -conformity  to  American  methods  of  church 
administration  and  popular  education.  These  were  the  points 
upon  which  nativism  attacked  the  church  specifically.  Keep- 
ing always  at  the  front  the  idea  of  papal  enmity,  the  theory  of 
nativist  attack  was  that  of  crippling  the  power  that  was  inim- 
ical to  America.  It  was  argued  that  if  church  property 
could  be  wrested  from  priestly  control,  if  religious  and  secu- 
lar education  could  be  entirely  separated  and  if  Catholic  in- 
fluence in  politics  could  be  broken  down,  then  the  power  of 
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the  Githolic  priesthood  would  be  less  dangerous.  It  was  the 
intention  to  force  American  methods  upon  the  church  system, 
making  it  conform  to  familiar  models.  The  nativist  attacks  on 
the  Roman  church  are  most  intelligible  when  interpreted  as 
efforts  to  enforce  conformity  on  points  where  church  work  is 
likely  to  touch  politics. 

In  the  matter  of  church  administration  the  nativists  wished 
to  force  lay  trustees  upon  the  church.  The  American  idea  of 
popular  control  of  public  institutions  had  been  carried  into 
the  workings  of  American  religious  bodies.  In  the  earlier 
days  of  the  American  Catholic  church  the  idea  of  lay  trustees 
was  voluntarily  adopted,  but  later  the  clergy  threw  its  influence 
against  the  idea  and  favored  the  episcopal  control  of  church 
property.  The  effort  of  the  nativists  was  to  re-instate  the  lay 
trustees  in  power.  Of  course  the  theory  of  attack  was  that  of 
limiting  the  power  of  the  papacy  in  America,  but  the  attack  was 
really  an  effort  to  enforce  conformity.  Nativism  did  not  fail  in 
its  effort  entirely.  Whether  it  was  right  or  wrong  in  demand- 
ing the  change  as  it  did,  is  perhaps  still  open  to  debate.  The 
question  as  to  lay  trustees  still  reappears  occasionally  as  a 
problem  in  church  administration.  It  is  certain  that  the 
change  demanded  by  nativism  was  not  undesirable  from  an 
American  standpoint.  The  only  question  is  as  to  the  propriety 
of  insisting  upon  it. 

In  the  matter  of  popular  education  the  nativists  steadily 
opposed  the  grant  of  public  money  to  aid  Catholic  schools, 
and  they  opposed  also  the  elimination  of  the  Bible  from  public 
school  exercises.  The  school  controversy  of  1840-42  in  New 
York  city  brought  a  minute  discussion  of  these  problems  in 
public  education,  but  after  all  had  been  said,  the  question  re- 
mained beclouded  by  the  fact  that  neither  side  could  agree 
with  the  other  on  the  proper  relationship  of  religious  and 
secular  education.  The  feet  was  that  the  Protestant  American 
people  had  distanced  the  Catholics  in  evolution  of  education. 
By  developing  the  Sunday-school  system  they  were  able  to 
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separate  secular  from  religious  education  without  harming  the 
latter.  Catholics,  meanwhile,  were  dependent  upon  the  old 
parish-school  system  with  its  mingling  of  the  religious  and 
the  secular.  When,  therefore,  the  Catholics  demanded  school 
moneys  they  were  stopped  by  the  reminder  that  only  non- 
sectarian  schools  could  profit  by  public  aid.  The  nativist 
opposition  to  the  Catholic  views  of  school  matters  did  not  fail 
to  plead  as  excuse  the  aggressiveness  of  the  papacy.  Never- 
theless the  whole  question  of  school-money  turned  on  con- 
formity to  American  customs  in  education.  Time  has  ap- 
proved the  nativist  position  on  this  point.  The  matter  of 
Bible  reading  in  the  public  schools  became  a  feature  of  the 
school  controversy  when  cited  by  Catholics  as  evidence  that 
the  public  schools  were  not  as  wholly  unsectarian  as  their 
friends  claimed.  Protestant  churchmen  denied  that  any  use  of 
the  Bible  could  be  sectarian,  and  on  this  contention  nativism 
took  the  Protestant  side.  This  question,  too,  has  outlived 
political  nativism  and  shows  itself  yet  from  time  to  time.  It 
would  seem  now,  viewing  the  matter  broadly,  that  nativism 
was  wrong  on  this  point.  It  is  logical  that  separation  of 
religious  and  secular  work,  if  made  at  all,  should  be  complete. 
In  connection  with  school  matters  political  nativism  in  New 
York  never  called  for  the  abolition  of  church  schools.  Sev- 
eral Protestant  denominations  had  their  own  schools,  and  no 
one  questioned  the  right  of  Catholic  schools  to  exist.  It  was 
only  held  that  Catholic  church  schools,  like  the  Protestant 
schools,  should  be  self-supporting. 

In  the  matter  of  political  influence  the  nativists  attacked  the 
Catholic  church  by  efforts  to  keep  Catholics  out  of  public 
office.  Viewed  as  partisan  policy  this  idea  would  have  been 
proper  enough,  for  a  political  movement  must  necessarily 
block  the  acquirement  of  office  by  its  opponents  wherever 
possible.  Not  satisfied  with  this  reason,  however,  the  nativists 
based  their  proscription  upon  the  unproven  charge  of  Catholic 
hostility  toward  American  ideas,  and  here  they  placed  them- 
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selves  in  the  wrong.  American  opinion  has  never  sincerely 
approved  the  application  of  religious  tests  for  public  office. 
It  was  right  to  vote  down  a  Catholic  candidate  because  he 
might  favor  objectionable  issues,  but  it  was  wrong  to  vote  him 
down  for  no  reason  except  his  religious  affiliation.  The 
nativist  theory  of  this  attack  upon  the  church  was  again  that 
of  limiting  the  power  of  the  papacy.  Unlike  other  attacks, 
however,  this  was  hardly  an  effort  to  secure  conformity.  It 
was  more  of  a  proscriptive  measure  which  hid  the  feeling  of 
race-antagonism  that  underlaid  it.  It  was  an  excuse  for  dis- 
criminating at  the  polls  against  Irish  office-seekers. 

Altogether  the  nativist  efforts  against  the  Catholic  church 
were  very  well  calculated  to  diminish  ecclesiastical  power. 
Leaving  out  of  the  question  the  identity  of  the  church  against 
which  the  attacks  were  directed,  this  idea  cannot  be  called  un- 
American.  Before  the  period  of  nativism  there  was  a  diminu- 
tion of  ecclesiastical  power  in  the  Protestant  churches  by  in- 
fluences within  their  lines.  The  nativists  tried  to  effect  the 
same  end  in  the  Catholic  church  by  efforts  from  without 
American  opinion  then  and  since  has  been  persistent  in  view- 
ing clerical  bodies  as  unsafe  guardians  of  the  people's  priv- 
ileges. The  trend  of  practice  has  been  away  from  clerical 
control  of  church  property,  of  popular  education  or  of  political 
work.  The  nativist  desire  to  enforce  conformity  with  Ameri- 
can practice  in  this  respect  is  not  to  be  wholly  condemned. 
The  warfare  of  political  nativism  against  the  church  was 
waged  solely  at  those  points  where  Catholic  methods  were 
opposed  to  the  American  social  and  political  ideas.  On  purely 
religious  matters  political  nativism  never  trespassed,  although 
the  fulminations  of  religious  preachers  and  writers  usually 
accompanied  its  activity.  Catholic  doctrines  in  religion  were 
viewed  with  indifference  by  nativists  at  the  same  time  that 
they  gave  closest  attention  to  the  church  as  a  social  organiza- 
tion. The  line  was,  of  course,  indefinite  between  the  church 
as  a  religious  organization  and  the  church  as  a  social  organ  iza- 


Digitized  by  VjOOQIC 


248  POLITICAL  NATIVISM  [446 

tion.  Catholic  writers,  as  a  rule,  seem  not  to  have  been  able  to 
discriminate  between  the  two  conceptions,  and  they  complained 
bitterly  of  the  American  inconsistency  which  talked  of  religious 
liberty,  and  yet  warred  against  a  church.  In  later  years  the 
same  charge  of  inconsistency  has  been  made  in  answer  to  at- 
tacks upon  the  Mormon  church  as  a  social  organization  con- 
trolling social  customs.  Nevertheless,  despite  all  protests, 
American  opinion  discriminates  between  church  organization 
as  a  means  of  grace  and  the  same  organization  as  a  director 
of  social  law.  The  position  has  been  practically  held  that 
minorities  may  not  plead  conscience  as  valid  excuse  for  break- 
ing with  settled  conditions  of  society.  The  war  of  nativism 
upon  the  Catholic  organization  was  not  after  all  inconsistent 
with  the  American  understanding  of  religious  liberty. 

Nativism  was  opposed  to  the  possession  of  political  power 
by  the  foreign  element  without  regard  to  the  church  affilia- 
tions of  that  element.  In  the  larger  cities  of  the  country  where 
the  foreign-born  population  was  considerable,  the  Irish  and 
German  people  formed  distinct  social  groups.  Although  they 
were  hardly  in  touch  with  American  ideas,  were  possessed  of 
few  responsibilities  as  citizens,  and  were  the  cause  of  unusual 
public  expense,  yet  they  were  insistent  upon  political  priv- 
ileges. In  most  cities  there  were  districts  where  the  foreign 
element  was  in  full  control.  In  some  cities  the  foreign  vote 
could  be  so  marshalled  as  to  hold  the  balance  of  power  be- 
tween the  parties.  Under  these  circumstances  the  leaders  of  the 
foreign  element  received  recognition  by  the  political  managers, 
and  became  party  workers  or  office-holders,  American-bom 
citizens  did  not  like  the  presence  of  foreign  representatives  in 
office.  It  was  felt  that  these  men  would  act  according  to  the 
ideas  and  wishes  of  their  foreign  kindred,  rather  than  accord- 
ing to  those  of  the  American  community.  Nativism,  therefore, 
attacked  the  foreign  element  in  its  possession  of  political  influ- 
ence. As  cause  for  its  attack  nativism  alleged  the  danger  that 
American  customs  would  be  crowded  out  by  foreign  ones  if 
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foreigners  secured  control  of  the  political  machinery  of  the 
community.  More  especially  it  was  declared  that  the  un- 
'  American  Catholic  church  would  secure  undue  advantages 
from  the  rise  of  the  foreign  element  in  politics.  This  whole 
claim  of  danger  to  American  ideas  pre-supposed  that  the  for- 
eigners against  whom  the  warning  was  uttered  were  persons 
unassimilated  to  American  life.  At  the  same  time,  however, 
nativism  nominally  arrayed  itself  against  all  the  foreign-bom^ 
whatever  might  be  their  social  position.  In  theory  it  recog- 
nized no  differences  among  foreign  persons.  Nativist  theory 
in  this  respect  was  illogical,  and  nativism  in  action  did  not  live 
up  to  its  theory.  Its  grievances  and  its  arguments  on  the 
question  of  foreign  birth  took  their  full  meaning  only  when 
applied  to  the  clannish  foreign  element.  In  political  work, 
also,  nativism  easily  joined  hands  with  Americanized  foreign- 
ers and  viewed  them  with  hearty  friendship.  It  made  no 
secret  of  the  fact  that  its  professed  enmity  for  foreign  birth 
was  not  wholly  real.  The  real  object  of  attack  was  the  for- 
eigner who  sought  to  exercise  political  power  over  an  Ameri- 
can community  with  whose  ideas  he  was  not  in  sympathy.  In 
its  warfare  against  this  class  of  the  foreign-bom,  nativism  en- 
deavored to  strip  away  such  conditions  as  favored  the  en- 
croachment of  foreign  ideas  upon  American  custom.  It 
sought  to  reduce  the  foreign  political  influence  to  less  dan- 
gerous proportions.  This  effort  was  directed  upon  three 
points,  the  decrease  of  the  foreign  vote,  the  reform  of  election 
abuses,  and  the  barring  of  foreigners  from  office.  Nativism 
set  up  the  idea  of  a  homogeneous  body-politic  as  its  end. 

In  the  matter  of  decreasing  the  foreign  vote  the  nativists  ad- 
vocated restriction  of  naturalization  so  far  as  voting  was  con- 
cerned. They  were  willing  to  concede  civil  rights  to  the  for- 
eign immigrant  at  an  early  date,  but  not  the  elective  franchise. 
The  reduction  of  the  foreign  vote  was  urged  on  the  ground 
that  foreign-bom  voters  used  the  ballot  without  a  knowledge 
of  its  effect  and  at  the  behest  of  leaders  whose  leadership  was 
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in  itself  to  be  deplored.  This  reference  to  leaders  was  di- 
rected partly  toward  the  mercenary  politicians  of  the  foreign 
quarters,  but  more  largely  toward  the  Catholic  clergy,  whose 
supposed  connection  with  politics  was  always  distasteful  to 
Americans.  The  specific  mode  proposed  for  reducing  the  for- 
eign vote  was  to  require  of  foreigners  twenty-one  years  of  resi- 
dence before  voting.  It  was  argued  that  this  would  corres- 
pond to  the  period  of  preparation  for  citizenship  that  was 
required  of  the  native- bom,  but  the  argument  was  &llacious 
and  weak.  The  nativist  idea  of  reducing  the  foreign  vote  has 
not  been  endorsed  by  American  opinion  of  later  years.  The 
nation  has  refused  to  believe  that  the  foreign-bom  as  a  class 
are  dangerous  to  national  well-being,  and  it  has  condemned 
the  test  of  birth  to  prove  character  of  citizenship.  The  refusal 
of  the  franchise  to  all  foreigners  is  deemed  now  to  be  an  unfair 
mode  of  striking  at  clannishness,  since  it  punishes  the  inno- 
cent with  the  guilty.  Nevertheless,  it  is  well  to  note  that  the 
principle  of  the  thing  is  not  unrelated  to  that  of  certain 
more  recent  legislation  directed  against  Chinese  and  African 
blood  to  protect  the  dominant  race. 

In  the  matter  of  reforming  election  abuses,  the  nativ- 
ists  sought  to  secure  order  at  the  polls  and  to  eliminate  fraud- 
ulent votes.  These  reforms  were  urged  on  the  ground  that 
the  foreign  element  profited  by  fraudulent  increase  of  its  vot- 
ing power,  that  foreign  bullies  terrorized  the  native  vote  and 
that  unnaturalized  aliens  took  part  in  elections.  It  was  pro- 
posed that  the  election  bully  be  suppressed,  and  that  illegal 
votes  be  barred  out  by  an  official  registry  of  legal  voters.  In 
reality  this  attack  on  election  abuses  was  impartial  in  its  aims. 
It  struck  at  fraud  without  inquiring  as  to  the  birth-place  of  the 
offenders.  In  point  of  fact,  a  considerable  portion  of  the  of- 
fenses against  the  franchise  in  the  days  of  nativism  were  com- 
mitted by  native-born  citizens,  and  the  reforms  asked  by  nativ- 
ism were  measures  of  good  order  and  decency  that  applied  to 
all.  Public  opinion  has  since  approved  the  wishes  of  nativism 
in  this  direction. 
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In  the  matter  of  barring  foreigners  from  office,  the  nativists 
pleaded  the  danger  of  giving  power  to  men  who  would  use  it 
to  aid  the  advance  of  foreign  ideas.  They  took  the  ground 
that  holders  of  public  office  must  be  thoroughly  conversant 
with  the  wishes  of  the  community  over  which  they  exercise 
authority.  Here  again  the  nativist  complaint  presupposed 
that  the  objectionable  foreigners  were  unassimilated,  and  its 
error  lay  in  the  broadness  of  the  dictum  that  all  the  foreign- 
bom  should  be  refused  office.  The  nativist  plan  was  to  edu- 
cate public  opinion  to  vote  down  foreign-bom  candidates. 
Nativism  did  not  advocate  exclusion  by  statute,  but  only 
by  popular  action.  The  weakness  of  the  plan  was  the  evident 
unfairness  of  making  nativity  a  test  of  privilege  and  punishing 
Americanized  foreigners  for  the  offences  of  the  clannish  element. 
It  was  proper,  perhaps,  to  declare  against  office-holding  by 
persons  not  in  sympathy  with  American  ways,  but  it  was  cer- 
tainly wrong  to  insist  that  foreign  birth  was  conclusive  evi- 
dence of  such  lack  of  sympathy.  Later  years  have  not  en- 
dorsed the  nativist  plan  of  refusing  office  on  the  score  of 
foreign  birth  alone. 

In  one  other  way  nativism  sought  to  express  opposition  to 
the  foreign  element.  It  desired  to  prevent  the  immigration  of 
paupers  and  criminals  from  Europe.  On  this  point  it  was 
working  more  for  social  and  economic  than  for  political  reform. 
The  migration  of  the  refuse  of  European  society  to  America 
brought  increased  taxes  and  lower  standards  of  social  action. 
Nativism  suggested  a  correction  of  the  evil  and  its  suggestion 
has  in  later  years  been  fully  approved. 

The  real  character  of  American  nativism  is  hardly  to 
be  estimated  from  the  theories  that  it  formulated  as  ex- 
planation of  its  efforts.  Without  a  better  key  to  its  real 
nature  it  is  difficult  indeed  to  understand  how  this  movement 
could  take  so  tremendous  a  sweep  of  action  as  it  did  and  yet 
possess  as  a  basis  so  fallacious  a  set  of  arguments  to  justify  it. 
It  is  possible,  however,  to  understand  it  better  than  by  a  test 
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of  its  theories.  Nativism  in  the  great  cities  was  primarily  and 
above  all  things  a  phenomenon  of  racial  antagonism.  This 
is  the  explanation  of  its  inconsistent  combination  of  strong 
action  and  weak  excuse.  Sometimes  critics  detected  the  real 
motive  of  the  movement,  but  the  platforms  and  official  utter- 
ances of  the  nativists  never  cared  to  specify  the  feeling.  It  was 
because  of  this  element  of  racial  hostility  that  nativism  could 
announce  a  sweeping  program  of  exclusion  of  foreigners  and 
Catholics  from  office  and  that  it  could  obtain  support  for  it,  not 
only  from  Americans-born  but  from  foreign-born  citizens  as 
well.  It  was  because  of  its  embodiment  of  racial  hostility  that 
nativism  could  concentrate  upon  the  Catholic  church,  as  a  visible 
symbol  of  foreign  clannishness,  the  enmity  and  hatred  of  a 
public  which  boasted  of  its  religious  tolerance.  It  was  for  the 
same  reason  that  the  offences  of  foreigners  against  the  franchise 
were  met  by  an  indignation  which  had  never  been  called  forth 
against  native-born  offenders.  Such  was  the  real  character 
of  nativism  in  the  great  cities  where  the  foreign  element  was 
large.  Outside  of  the  cities  its  character  was  somewhat  dif- 
ferent. In  the  rural  districts  there  were  no  masses  of  foreign 
population  clannishly  asserting  themselves  in  defiance  of 
American  ways.  The  nativist  political  movement  in  national 
and  state  affairs  was  a  sham  and  a  pretext.  The  nation  as  a 
whole  was  never  nativist  in  feeling.  Probably  no  one  state,  as 
a  whole,  was  ever  genuinely  worried  over  the  existence  of  the 
foreign  element.  In  state  and  national  campaigns  nativism 
was  a  politicians'  movement  rather  than  a  popular  one.  Its 
issues  were  convenient  for  use  at  some  particular  crisis  and 
for  a  time  were  accepted  and  advocated  on  that  account.  In 
the  country  districts,  however,  nativism  had  no  enduring  basis 
in  general  public  sentiment.  These  facts  explain  the  marvelous 
rise  and  the  no  less  marvelous  collapse  of  nativism  in  its  na- 
tional organization.     It  was  a  mere  device  of  politics. 

Was  nativism  justifiable?     It  was  a  truth  that  the  foreign 
people  who  were  crossing  the  Atlantic  by  thousands  were 
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bringing  with  them  and  perpetuating  ideas  and  conditions  that 
were  inharmonious  with  those  evolved  by  two  centuries  of 
American  society.  Foreign  conditions  of  lawlessness,  poverty 
and  immorality  were  apparent.  Foreign  ideas  of  the  relation 
of  the  individual  to  society,  of  the  relation  of  church  and  state, 
of  the  use  of  public  office  and  political  opportunity,  of  the 
proper  sphere  of  clerical  influence,  were  seen  to  be  different 
from  those  of  Americans.  Foreign  lawlessness  and  poverty 
were  temporary  and  would  probably  yield  to  the  pressure  of 
better  environment,  but  foreign  ideas  as  to  church,  state  and 
society  seemed  persistent  and  even  aggressive.  Therefore  na- 
tivism  took  its  stand  in  opposition.  It  demanded  that  the 
new  people  should  take  up  the  ideas  of  American  society.  It 
asked  of  them  good  conduct  in  politics,  submissiveness  to  law, 
separation  of  church  from  politics,  adoption  of  unsectarian  edu- 
cation, rejection  of  clerical  control  and  abandonment  of  for- 
eign customs  and  sympathies.  In  short,  nativism  demanded 
that  the  new  people  lose  their  social  identity  and  aid  their  own 
absorption  into  American  society.  Whether  or  not  these  de» 
mands  were  extreme  must  be  a  matter  of  opinion.  Popular 
instinct  seems,  however,  to  favor  the  idea  of  a  homogeneous 
society.  Nativism  strove  to  create  a  homogeneous  electorate 
with  the  idea  that  a  homogeneous  society  would  follow.  Its 
attack  upon  the  Catholic  church  was  an  effort  to  weaken  the 
support  of  foreign  society.  The  Catholic  church  itself  was  not 
untouched  by  nativism,  though  a  hint  of  the  fact  at  one  time  by  I 
a  Catholic  writer  brought  down  a  storm  upon  him.*  In  the 
main  the  church  was  foreign  in  personnel,  ideas  and  methods, 
and  its  attitude  invited  attack.  Whether  or  not  nativism  was 
justified  depends,  therefore,  on  the  right  of  immigrants  to  bring 
•new  ways  to  American  society.  The  American  argument  sup- 
posed that  republican  America  was  more  advanced  in  its  social 
structure  than  Europe,  and  that  the  adoption  of  European 
ideas  meant  social  retrogression.  Americans  had  no  protest 
'  Brownson^i  Rtviewy  1854. 
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to  make  against  European  culture  and  experience,  but  only 
against  European  ideas  of  the  position  of  the  individual  in 
society.  If  the  American  faith  in  itself  was  wrong,  then  per- 
haps the  whole  attitude  of  nativism  was  also  wrong. 

What  results  had  nativist  effort?  As  barren  of  success  as 
the  work  of  nativism  seems  when  it  is  looked  back  upon,  it 
yet  was  not  resultless.  It  brought  about  a  thorough  discus- 
sion of  the  attitude  to  be  taken  by  the  American  people  to- 
ward the  immigrants  from  foreign  lands.  In  the  earlier  years 
of  the  Republic  the  nation  took  the  position  of  undiscriminat- 
ing  welcome  to  all,  preaching  that  individual  liberty  was 
a  right  of  residence.  It  was  the  abuse  of  that  liberty  and 
the  opposition  of  the  foreign-born  to  American  ideas  that 
brought  a  reexamination  of  old  theories  and  an  attempted  re- 
shaping of  policy.  It  is  rash,  perhaps,  to  try  to  formulate  the 
"  views  "  of  a  great  nation,  but  so  far  as  American  opinion  can 
be  judged  it  seems  to  have  decided  this, — that  foreign  ideas  may 
be  followed  by  foreigners  resident  in  America,  but  those  ideas 
must  not  attempt  any  career  of  conquest  in  American  society. 
Social  clannishness,  ecclesiastical  domination  and  race  combi- 
natiohs  in  politics  exist  by  sufferance,  but  they  are  emphatically 
non- American  ideas  to  be  reprobated  on  broad  grounds Jof 
public  policy.  This  opinion  is  the  contribution  of  nativism  to 
the  evolution  of  American  democratic  ideals. 
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In  the  American  political  system  the  political  party  is  an 
organization  almost  entirely  extra-legal  in  character.  It  is 
seldom  recognized  by  the  public  records  of  the  community. 
In  the  study  of  a  partisan  movement,  therefore,  the  ordinary 
sources  for  political  history  very  largely  fail.  The  story  must 
be  made  up  from  the  records  of  the  organization  itself,  if  any 
exist,  from  the  private  papers  of  men  who  directed  its  work 
and  from  the  newspaper  files  which  chronicled  its  various 
moves  in  the  never-ending  game  of  politics.  The  nativist 
political  organizations  had  records  of  their  own  in  their  day  of 
activity.  There  were,  presumably,  minutes  of  the  sessions  of 
its  state  committees  and  state  conventions,  of  its  local  execu- 
tive committees  and  party  conventions  in  the  localities  where 
it  existed.  There  were  certainly,  during  a  part  of  the  nativist 
period,  records  of  the  secret  bodies  of  one  sort  or  another  in 
which  the  voters  and  adherents  of  the  movement  were  organ- 
ized Of  these  two  sorts  of  records  very  little  seems  to  be 
now  extant.  The  writer  has  found  no  manuscript  record 
whatever  of  committee  or  convention,  and  but  small  material 
for  the  secret  system.  The  great  Know-Nothing  Order  has 
left  hardly  a  trace  of  itself  in  the  way  of  records.  Many  of  its 
official  documents  were  re-printed  by  the  daily  press  at  the  time 
they  were  issued,  and  these  have  been  valuable  aids  in  work, 
but  as  to  manuscript  material  the  writer  has  found  nothing. 
The  records  of  the  Know-Nothing  Grand  Council  are  pre- 
sumed to  have  passed  from  one  grand  secretary  to  another 
till  the  Grand  Council  ended ;  but  the  late  Hon.  James  W. 
Hustedy  who  was  the  last  regular  secretary  of  the  state  organi- 
453]  ^SS 
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zation,  left  no  material  of  the  sort  among  his  private  papers  at 
the  time  of  his  death,  and  the  real  fate  of  the  Grand  Council 
records  can  only  be  guessed.  The  records  of  the  State 
Chancery  of  the  Order  of  United  Americans  are  known  to 
have  been  burned  by  the  last  grand  secretary  after  the  Order 
had  gone  to  pieces.  The  records  of  the  Executive  Conven- 
tion and  grand  executive  committee  of  the  United  Americans 
were  more  fortunate  in  their  fate,  and  fell  into  the  hands  of  the 
last  grand  sachem  of  the  Order,  Mr.  Charles  £.  Gildersleeve, 
now  of  New  York  city,  in  whose  possession  they  yet  remain. 
The  same  gentleman  has  the  records  of  two  of  the  subordinate 
chapters  of  the  Order. 

The  paucity  of  actual  records  of  executive  work  on  the 
part  of  the  nativists  has  been  partly  relieved  by  the  existence 
of  collections  of  documents  bearing  indirectly  upon  the  sub- 
ject. The  writer  has  had  access  to  the  collection  of  Mr. 
Gildersleeve,  which  includes,  besides  the  records  above-named, 
a  mass  of  miscellaneous  material  bearing  upon  the  history  of 
the  United  Americans.  He  has  also  been  favored  by  access 
to  the  collection  of  Mr.  Henry  Baldwin,  of  New  Haven,  Conn., 
in  which  there  is  considerable  material  relating  to  the  early 
American  Republican  movement,  as  well  as  matter  relating  to 
the  United  Americans.  The  private  papers  of  James  W. 
Barker,  the  Know-Nothing  leader,  were  in  private  hands  at 
Louisville,  Ky.,  some  years  ago  and  were  known  to  include 
documents  relating  to  the  Know-Nothing  movement,  but  their 
present  location  is  uncertain.  The  private  papers  of  Hon. 
Erastus  Brooks,  the  later  leader  of  the  American  Party,  are  in 
the  hands  of  the  family  in  New  York  city.  Inquiry  as  to 
these  elicits  the  fact  that  they  contain  no  material  which  can- 
not be  obtained  from  the  newspaper  files  of  the  time. 

The  use  of  public  records  in  this  work  has  been  small. 
The  printed  journals  of  Congress  and  of  the  New  York  legis- 
lature have  been  useful  aids  in  following  the  course  of 
nativist   attempts  at  law-making.     The  same  is  true  of  the 
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printed  proceedings  of  the  common  council  of  New  York 
city.  Within  the  pages  of  these  records  can  also  be  traced 
the  appearance  of  those  petitions  which  usually  mark  the  rise 
of  popular  interest  in  any  particular  topic.  Another  class  of 
public  records  which  are  of  especial  importance  in  the  study 
of  parties  is  that  of  official  canvasses  of  votes,  for  it  is  by  the 
popular  support  of  its  tickets  that  the  strength  of  any  political 
orgranization  must  be  judged.  The  local  canvasses  of  New 
York  city  previous  to  1854  are  not  known  to  be  extant  as 
public  records  and  their  figures  have  to  be  supplied  from  the 
daily  press.  In  1854  and  afterward  the  official  canvasses  were 
usually  published  in  full  by  the  city,  and  can  be  readily  found 
in  newspaper  files.  The  figures  of  the  official  canvasses  are 
also  given  by  Valentine's  manuals  of  the  corporation  of  the 
city  of  New  York,  but  these  are  not  always  reliable.  The 
official  canvasses  of  the  state  in  1854  and  after  were  usually 
published  by  the  New  York  press  in  full  text. 

So  far  as  secondary  authorities  are  concerned  there  is  little 
information  to  be  gathered  on  the  subject  of  nativist  political 
effort,  although  there  is  a  wealth  of  printed  material  on  the 
principles  and  grievances  of  nativism.  The  earlier  nativist 
movement  of  1843-47  did  not  become  strong  enough  to  call 
out  any  extended  history  of  its  work,  while  the  later  move- 
ments of  the  Know-Nothing  period  remained  almost  un- 
chronicled  because  of  its  secret  character,  which  forbade  pub- 
lication of  details.  Only  two  works,  those  of  Whitney  and  of 
Carroll,  make  any  useful  reference  to  the  Know-Nothing  soci- 
ety. The  following  books  have  been  used  in  the  preparation 
of  this  work : 

"An  American."  Imminent  Dangers  to  the  Free  Institutions  of  the  United 
States  through  Foreign  Immigration,  New  York,  1835.  N.  Y.  Hist.  Soc, 
Library.  ' 

Carroll,  Anna  Ella.  The  Great  American  Battle^  or  the  Contest  betwien 
Christianity  and  Political  Romanism,  New  York,  Auburn,  1856.  Columbia 
University  Library. 

Kehoe,  Lawrence,  editor.     Complete  Worhs  of  the  Most  Rev,  John  Hugha 
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D.  /?.,  Archbishop  of  New  York,  2  vols.  New  York,  1866.  N.  Y.  Public 
Library,  Astor  Branch. 

Lee,  John  Hancock.  The  Origin  and  Progress  of  the  American  Party  in 
Politics,    Philadelphia,  1855.     Columbia  University  Library. 

Morse,  Samuel  F.  B.  Foreign  Conspiracy  against  the  Liberties  of  the  United 
States,    Seventh  edition.     New  York,  1852.     Columbia  University  Library. 

Orr,  Hector.  7^  Native  American,  a  Gift  for  the  People,  Philadelphia, 
1845.     Columbia  University  Library. 

Shea,  John  Gilmary.  History  of  the  Catholic  Church  in  the  United  States, 
New  York,  1888,  1890.     Columbia  University  Library. 

Smith,  Thomas  E.  V.  Political  Parties  and  Their  Places  of  Meeting  in  New 
York  City,     New  York,  1893.     N.  Y.  Hist  Soc.  Library. 

Smith,  William  C.  Pillars  in  the  Temple,  or  Sketches  of  Deceased  Laymen 
of  the  Methodist  Episcopal  Church.     New  York,  1872.     Private  copy. 

Tisdale,  W.  S.,  compiler.  The  Controversy  Between  Senator  Brooks  and 
««t  John;'  Archbishop  of  New  York.  New  York  [  1855].  N.  Y.  Public  Library 
Astor  Branch. 

Whitney,  Thomas  R.  A  Defense  of  the  American  Policy  as  Opposed  to  the 
Encroachments  of  Foreign  Influence.  New  York  [1856].  Columbia  University 
Library. 

By  far  the  greater  part  of  the  material  here  used  has  been 
gleaned  from  the  newspaper  files  of  the  period  in  which  nativ- 
ism  essayed  its  political  role.  In  this  line  of  research,  also, 
there  have  been  difficulties.  In  the  earlier  period  of  nativism, 
when  it  was  an  open  movement,  the  daily  press  was  not  ac- 
customed to  chronicle  political  news  with  any  fullness.  In  the 
later  period  of  nativism,  when  it  was  a  secret  movement,  the 
daily  press  was  disposed  to  say  much,  but  had  not  the  facts  to 
tell.  In  every  period  when  nativism  was  active  there  were 
newspapers  devoted  to  its  service  with  varying  degrees  of 
heartiness,  but  those  which  were  most  typically  and  completely 
nativist  in  sentiment  were  usually  short-lived,  disappearing 
with  the  movement  on  which  they  were  founded.  Of  those 
papers  and  magazines  of  New  York  state  which  were  friendly 
to  nativism,  and  which  might  be  styled  the  mouth-pieces  of 
the  movement,  few  are  known  to  exist  in  files  to- day.  The 
lack  of  such  files  is  not  a  serious  matter,  however,  for  the 
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columns  of  those  which  fought  nativism  are  fully  as  useful  for 
purposes  of  research,  providing  that  proper  allowance  be  made 
for  the  natural  bias  of  the  papers.  In  the  preparation  of  this 
work  the  following  files  have  been  used  : 

The  Albany  Argus,  1842-^5,  1S54.     Cornell  University  Library. 

The  American  (Pooghkeepsie),  1845-46.  Baldwin  Collection,  New  Haven, 
Conn. 

Evening  Gazette ,  1845-46,  continned  as  Gautte  and  Times,  1846-47.  N.  Y. 
Hist  Soc.  Library. 

Evening  Mirror,  1847,  ^^53'     N.  Y.  Hist.  Soc.  Library. 

Morning  Courier  and  New  York  Enquirer,  1835-36,  1844-45,  '^54"55- 
N.  Y.  Public  Library,  Astor  Branch.     N.  Y.  Hist.  Soc.  Library. 

New  York  American,  1835-37,  1 84 1.     N.  Y.  Hist.  Soc.  Library. 

New  York  Citiun  and  American  Republican,  1844,  continued  as  New  York 
American  Republican,  1844.     N.  Y.  Hist.  Soc.  Library. 

New  York  Commercial  Advertiser,  1836-37, 1841-42,  1853.  N.  Y.  Hist.  Soc 
Library. 

New  Yorker,  1837-40.     N.  Y.  Public  Library,  Astor  Branch. 

New  York  Evening  Post,  1835-36,  1841,  1845,  ^85^54*  N.  Y.  Public  Lib- 
rary, Astor  Branch. 

New  York  Herald,  1836-60.  N.  Y.  Public  Library,  Astor  and  Lenox  Branches. 
N.  Y.  Hist.  Soc  Library. 

New  York  Journal  of  Commerce,  1841-45,  1853.  N.  Y.  Society  Library. 
N.  Y.  Public  Library,  Astor  Branch. 

New  York  Observer,  1836,  1840-43.     N.  Y.  Hist.  Soc.  Library. 

New  York  Times,  1852-57.     N.  Y.  Public  Library,  Astor  Branch. 

New  York  Tribune,  1841-46,  1853-60.  N.  Y.  Hist.  Soc.  Library.  N.  Y. 
Public  Library,  Astor  Branch. 

The  O.  U,  A.,  1848-49.     N.  Y.  Hist.  Soc  Library. 

The  Plebeian,  1844.     N.  Y.  Society  Library. 

The  Republic,  1851-52.     N.  Y.  Public  Library,  Asfor  Branch. 

Rochester  Daily  American,  1844-45.     N.  Y.  Hist  Soc.  Library. 

The  Sun,  1843.    Office  Snn  Publishing  Company. 
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CHAPTER  I 

PRESIDENTIAL  RECONSTRUCTION 

The  question,  what  political  disposition  should  be  made 
of  the  Confederate  States  after  the  destruction  of  their  mili- 
tary power,  began  to  be  prominent  in  public  discussion  in 
December,  1863.  Il  was  then  that  President  Lincoln  an- 
nounced his  policy  upon  the  subject,  which  was  to  restore 
each  state  to  its  former  position  in  the  Union  as  soon  as 
one-tenth  of  its  population  had  taken  the  oath  of  allegiance 
prescribed  in  his  amnesty  proclamation  and  had  organized 
a  state  government  pledged  to  abolish  slavery.  This  policy 
Lincoln  applied  to  those  states  which  were  subdued  by  the 
federal  forces  during  his  administration,  viz.,  Tennessee, 
Arkansas  and  Louisiana.  When  the  remaining  states  of  the 
Confederacy  surrendered  in  1865,  President  Johnson  applied 
the  same  policy,  with  some  modifications,  to  each  of  them 
(except  Virginia,  where  he  simply  recognized  the  Pierpont 
government). 

Before  this  policy  was  put  into  operation,  however,  an 
effort  was  made  by  some  of  the  leaders  of  the  Confederacy 
to  secure  the  restoration  of  those  states  to  the  Union  without 
the  reconstruction  and  the  pledge  required  by  the  President. 
After  the  surrender  of  Lee's  army  (April  9,  1865),  Gen- 
eral J.  E.  Johnston,  acting  under  the  authority  of  Jefferson 
Davis  and  with  the  advice  of  Breckenridge,  the  Confederate 
Secretary  of  War,  and  Reagan,  the  Confederate  Postmaster 
General,  proposed  to  General  Sherman  the  surrender  of  all 
the  Confederate  armies  then  in  existence  on  certain  condi- 
467]  9 
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tions.  Among  these  was  the  condition  that  the  executive  of 
the  United  States  should  recognize  the  lately  hostile  state 
governments  upon  the  renewal  by  their  officers  of  their  oath 
of  allegiance  to  the  federal  Constitution,  and  that  the  peo- 
ple of  the  states  so  recognized  should  be  guaranteed,  so  far 
as  this  lay  in  the  power  of  the  executive,  their  political 
rights  as  defined  by  the  federal  Constitution.  Sherman 
signed  a  convention  with  Johnston  agreeing  to  these  terms, 
on  April  18.  That  he  intended  by  the  agreement  to  com- 
mit the  federal  government  to  any  permanent  policy  is 
doubtful.  But  when  the  convention  was  communicated  for 
ratification  to  his  superiors  at  headquarters,  they  showed  the 
most  decided  opposition  to  granting  the  terms  proposed 
even  temporarily.  The  convention  was  emphatically  dis- 
avowed, and  on  Apnl  26  Sherman  had  to  content  himself 
with  the  surrender  of  Johnston's  army  only,  agreed  to  on 
purely  military  terms.' 

Georgia  formed  a  part  of  the  district  under  the  command 
of  General  Johnston.  As  soon,  therefore,  as  the  news  of  the 
surrender  could  reach  that  state,  hostilities  there  ceased. 
On  May  3,  Governor  Brown  issued  a  summons  for  a  meeting 
of  the  state  legislature  to  take  place  on  May  22,  in  order 
that  measures  might  be  taken  "  to  prevent  anarchy,  restore 
and  preserve  order,  and  save  what  [could  be  saved]  of  lib- 
erty and  civilization." '  At  a  time  of  general  consternation, 
when  military  operations  had  displaced  local  government 
and  closed  the  courts  in  many  places,  when  the  whole  pop- 
ulation was  in  want  3  through  the  devastation  of  the  war  or 
through   the  collapse  of   the  Confederate  currency  which 

>  Alex.  Stephens,  The  War  Between  the  States^  vol.  ii,  p.  623;  W.  T.  Sherman, 
Afemoirst  vol.  ii,  pp.  346-362. 

•  M.  C.  U.,  May  9,  1865. 

*  See  the  acconnt  of  the  gigantic  relief  operationt  of  the  federal  army,  A.  A.  C, 
1865,  p.  392. 
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followed  the  collapse  of  the  Confederate  anny/  the  need  of 
such  measures  was  apparent. 

The  calling  of  the  legislature  incurred  the  disapproval  of 
the  federal  authorities  for  two  reasons.  First,  they  regarded 
it  as  an  attempt  to  prepare  for  further  hostilities,  and  they 
accordingly  arrested  Brown,  carried  him  to  Washington,  and 
put  him  in  prison.^  Second,  in  any  case,  as  the  disavowal 
of  the  convention  of  April  i8  had  shown,  they  did  not  in- 
tend to  allow  the  state  governments  of  the  South  to  resume 
their  regular  activities  at  once,  and  accordingly  the  com- 
mander of  the  Department  of  the  South  issued  orders  on 
May  15,  declaring  void  the  proclamation  of  Joseph  E. 
Brown,  "  styling  himself  Governor  of  Georgia,"  and  forlMd- 
ding  obedience  thereto.^ 

The  federal  army  now  took  control  of  the  entire  state  gov- 
ernment. Detachments  were  stationed  in  all  the  principal 
towns  and  county  seats,  and  the  commanders  sometimes  re- 
moved the  civil  ofHcers  and  appointed  others,  sometimes 
allowed  them  to  remain,  subject  to  their  direction.  Military 
orders  were  issued  regarding  a  wide  range  of  civil  affairs, 
such  as  school  administration,  sanitary  provisions,  the  regu- 
lation of  trade,  the  fixing  of  prices  at  which  commodities 
should  be  sold,  etc.-^     The  provost  marshal's  courts  were  fur- 

»M.CU.,  May9,  1865. 

*  Letter  from  Joteph  E.  Brown  to  Andrew  Johnson,  dated  May  20, 1865,  in  the 
Department  of  War,  Washmgton.  Brown  was  arrested  on  May  10.  On  May  8, 
iq>on  surrendering  the  state  troops  to  the  federal  general  Wilson,  he  had  been 
paroled.  (The  parole  paper  is  in  the  above  mentioned  archives.)  Hence  the 
arrest  was  a  violation  of  his  parole.  When  Wilson  entered  into  the  parole  en- 
gagement he  had  not  been  informed  how  his  superiors  would  regard  the  summon, 
ing  of  the  legislature.  Immediately  afterward  he  probably  received  orders  from 
the  central  authorities  to  arrest  Brown.  He  preferred  obeying  orders  to  observ- 
ing his  engagement 

■G.  O.  D.  S.,  1865,  no.  63. 

*  See  G.  O.  D.  S.,  1865, /omiw.  Also  Savannah  Republican^  May  i,  2, 3,  etc 
1865. 


Digitized  by  VjOOQIC 


12  RECONSTRUCTION  OF  GEORGIA  [470 

ther  useful,  to  some  extent,  as  substitutes  for  the  state 
courts,  whose  operations  were  largely  interrupted.'  Direc- 
tions to  the  officers  of  the  Department  admonished  them 
that ''  the  military  authority  should  sustain,  not  assuoie  the 
functions  of,  civil  authority,**  except  when  the  latter  course 
was  necessary  to  preserve  the  peace.*  This  admonition 
from  headquarters,  issued  after  the  President's  plan  for  rein- 
stating Georgia  in  the  Union  had  been  put  into  operation, 
reflects  his  desire  for  a  quick  restoration  of  normal  govern- 
ment. 

President  Johnson  announced  his  policy  toward  the  se- 
ceded states  in  his  proclamation  of  May  29,  1865,  regard- 
ing North  Carolina.  By  it  a  provisional  governor  was  ap- 
pointed for  that  state,  with  the  duty  of  making  the  necessary 
arrangements  for  the  meeting  of  a  consitutional  convention, 
to  be  composed  of  and  elected  by  men  who  had  taken  the 
oath  of  allegiance  prescribed  by  the  President's  amnesty 
proclamation  of  the  same  date,  and  who  were  qualified 
voters  according  to  the  laws  of  the  state  in  force  before  the 
war.  The  proclamation  did  not  state  what  the  President 
would  require  of  the  conventton,  but  we  may  mention  by 
way  of  anticipation  that  his  requirements  were  the  revocation 
of  the  ordinance  of  secession,  the  construction  of  a  new  state 
government  in  place  of  the  rebel  government,  the  repudia- 
ation  of  the  rebel  debt,  and  the  abolition  of  slavery  within 
the  state.  The  provisional  governor  was  further  authorized 
to  do  whatever  was  "  necessary  and  proper  to  enable  [the] 
loyal  people  of  the  state  of  North  Carolina  to  restore  said 
State  to  its  constitutional  relations  to  the  federal  govern- 
ment." 3 

^  Savannah  Republican^  July  4,  1865.    See  also  James  Johnson's  proclamation 
of  July  13,  1865,  ^'  F*  ^'  o^  B^^c  ^A^c* 
«  M.  F.  U.,  July  25,  1865. 
•U.  S.L.,  Tol.  13,  760.     The  provisional  governorship,  it  may  be  remarked, 
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For  each  of  the  states  subdued  in  1865,  except  Virginia, 
a  provisional  governor  was  appointed  by  a  similar  proclama- 
tion. On  June  1 7,  James  Johnson,  a  citizen  of  Georgia,  was 
appointed  to  the  position  in  that  state/  On  July  13th,  he 
issued  a  proclamation  providing  for  the  election  of  the  con- 
vention. Delegates  were  distributed  on  the  basis  of  the  leg- 
islature of  i860;  the  first  Wednesday  in  October  was  set  for 
the  election,  and  the  fourth  Wednesday  in  the  same  month  for 
the  meeting  of  the  convention."  Next,  the  provisional  gov- 
ernor undertook  the  task  of  securing  popular  support  to  the 
programme  of  restoration.  To  encourage  subscription  to  the 
amnesty  oath  (a  prerequisite  to  voting  for  delegates  to  the 
convention)  he  removed  the  disagreeable  necessity  of  taking 
it  before  the  military  authorities  by  directing  the  ordinary 
and  the  clerk  of  the  Superior  Court  of  each  county  to  ad- 
minister it,3  He  made  many  speeches  throughout  the  state 
urging  the  citizens  to  take  the  amnesty  oath,  to  enter 
earnestly  into  the  election  of  the  convention,  and  to  submit 
quietly  to  the  conditions  imposed  by  the  President. 

His  eflforts  were  very  successful.  This  was  partly  due  to 
the  place  he  held  in  public  estimation.  He  was  a  lawyer 
widely  known  and  universally  respected.  It  was  also  partly 
due  to  the  attitude  of  Grovernor  Brown.  Brown,  after  a  con- 
finement of  several  weeks  in  prison  at  Washington,  secured 
an  interview  with  President  Johnson,  and  satisfied  the  Presi- 
dent that  his  object  in  calling  the  legislature  was  simply  pub- 
lic relief,  that  he  had  no  intention  to  prolong  the  war,  but 

was  characterised  by  the  Secretary  of  War  as  "  ancillary  to  the  withdrawal  of 
military  force,  the  disbandment  of  armies,  and  the  reduction  of  military  expen- 
diture by  provisional  [civil  organizations]  to  take  the  place  of  armed  force.'*  The 
salaries  of  the  provisional  governors  were  paid  fixmi  the  army  contingencies  fund. 
See  S.  D.,  39th  Congress,  ist  session,  no.  26. 

'  U.  S.  L.,  vol.  13,  p.  764. 

•  M.  F.  U.,  July  13, 1865;  A.  A.  C,  1865,  p.  394. 

'M.  F.  U.,  August  15,  1865;  A.  A.  C,  loc.  cU. 
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calmly  submitted  to  the  fact  that  his  side  was  defeated.'  This 
explanation  and  the  spirit  displayed  were  so  satisfactory 
to  Johnson  that  Brown  was  released,  and  permitted  to 
return  to  Georgia.  His  return,  remarked  Johnson,  "  can  be 
turned  to  good  account.  He  will  at  once  go  to  work  and 
do  all  he  can  in  restoring  the  state." '  This  prediction  proved 
correct.  The  war  governor  of  Georgia  became  the  type 
of  those  Secessionists  who  practised  and  counseled  quiet  ac- 
ceptance of  the  terms  imposed  by  the  conqueror,  as  the 
most  sensible  and  advantageous  course.  On  June  29th  he 
issued  an  address  to  the  people  of  Georgia,  resigning  the 
governorship,  and  advising  acquiescence  in  the  abolition  of 
slavery  and  active  participation  in  the  reorganization  of  th« 
state  government  according  to  the  President's  wishes.^  The 
assumption  of  this  attitude  by  Brown  grieved  and  offended 
some  of  his  fellow  Secessionists.  But  the  majority  shared 
his  opinion.  The  provisional  governor  was  welcomed,  and 
and  his  speeches  approved  on  all  sides.^  The  result  was 
that  the  convention  which  met  on  October  25th  was  a  body 
distinguished  for  the  reputation  and  ability  of  its  members. 
The  convention  was  called  to  order  by  the  provisional 
governor,  and  chose  as  permanent  chairman  Herschel  V. 
Johnson.5  Then  a  message  from  the  provisional  governor 
was  read,  suggesting  certain  measures  of  finance  and  other 
state  business  requiring  immediate  action,  suggesting  also 
certain  alterations  in  the  state  judiciary,  but  especially 
pointing  out  the  chief  objects  of  the  convention,  viz.,  the 
passage  of  those  acts  requisite  for  the  restoration  of  the 

'  Letter  from  Brown  to  Johnion,  dated  May  20,  1865,  archives  of  the  Depart- 
ment of  War,  Washington. 

*  Letter  from  Johnson  to  Stanton  dated  June  3,  1865,  in  same  archives. 
»M.F.U.,July  II,  1865. 

♦  M.  F.  U.,  July  18.     Savannah  Republican^  July  I  and  > 
»J.C,  i865,p.3. 
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State.'  These  measures  the  convention  quickly  proceeded 
to  pass.  On  October  26th  it  repealed  the  ordinance  of  seces- 
sion and  the  ordinance  ratifying  the  Confederate  constitu- 
tion. \*  by  paragraph  20  of  article  I.  of  the  new  constitution 
it  abolished  slavery  in  the  state ;  and  on  November  8th,  the 
last  day  of  the  session,  it  declared  the  state  debt  contracted 
to  aid  the  Confederacy  void.3  The  convention  provided  for 
a  general  state  election  on  the  following  November  i  sth,  and 
to  expedite  complete  restoration,  anticipated  the  regular 
work  of  the  legislature  by  creating  congressional  districts,  in 
order  that  Georgia's  representatives  might  be  chosen  at  that 
election.* 

One  thing  now  remained  to  be  done  before  the  President 
would  withdraw  federal  power  and  leave  the  state  to  its  own 
government,  viz.,  ratification  of  the  Thirteenth  Amendment. 
The  legislature  elected  on  November  1 5th  assembled  on  De- 
cember 4th.5  The  provisional  governor,  according  to  the 
President's  directions,^  laid  the  Thirteenth  Amendment 
before  it.  The  Amendment  was  ratified  on  December  9th.7 
After  this  the  provisional  governor  was  relieved,  the  gover- 
nor elect  was  inaugurated  (December  14th ),  and  the  Presi- 
dent sent  a  courteous  message  of  recognition  to  the  latter.^ 

Thus  the  President,  having  reconstructed  the  state  govern- 
ment, had  restored  Georgia  to  statehood  so  far  as  its  inter- 
nal government  was  concerned.  There  remained  only  the 
admission  of  its  representatives  to  Congress  to  complete  the 
restoration. 

*  J.  C  1865,  p.  8.  ^Ibid.,  pp.  17, 18. 

'  Ibid,,  p.  334.  The  ordinance  to  thb  effect  was  pasted  only  after  a  hard  fight, 
and  after  a  telegraphic  warning  from  the  President  that  if  it  failed  the  state  wonld 
fail  of  restoration.    See  S.  D.,  J9th  Congress,  ist  session,  no.  26,  p.  81  • 

*  J.  C  1865,  pp.  18  and  28.  *  S.  J.,  1865-6,  p.  3, 
*S.  D.,  39th  Congress,  ist  session,  no.  26,  p.  95.  *  S.  L.,  1865,  p.  313* 
*M.  F.  U.,  December  19  and  26,  1865. 
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CHAPTER  II 

THE  JOHNSON  GOVERNMENT 

From  the  conduct  of  the  state  governments  formed  in 
Georgia  and  the  other  southern  states  under  the  direction 
of  President  Johnson,  the  public  opinion  of  the  North  drew 
conclusions  regarding  three  things;  the  disposition  of  the 
people  represented  by  those  governments  toward  the  eman- 
cipated slaves,  their  attitude  toward  the  cause  for  which  they 
had  fought,  and  their  feeling  toward  the  power  which  had 
subdued  them.  This  chapter  treats  the  Johnson  government 
of  Georgia  from  the  same  points  of  view. 

Whatever  may  have  been  the  prevailing  disposition  of  the 
white  people  toward  the  slaves  while  slavery  flourished,  shortly 
before  the  close  of  the  war  that  disposition  was  character- 
ized by  benevolence  and  gratitude.  In  spite  of  the  oppor- 
tunities of  escape,  and  of  plunder  and  other  violence,  offered 
by  the  times,  the  slaves  had  acted  with  singular  faithfulness 
and  devotion.'  The  gratitude  of  their  masters  even  went  so 
far  as  to  propose  plans  for  the  general  education  of  the 
negroes.* 

The  close  of  the  war  and  the  advent  of  emancipation  pro- 
duced a  change  in  the  conduct  of  the  negroes,  which  in  time 
produced  a  change  in  the  attitude  of  the  white  people.  The 
negroes,  from  the  talk  which  they  heard  and  did  not  under- 
stand, and  from  their  ignorant  imaginations,  conceived 
strange   ideas   of  emancipation.     They  supposed  it   meant 

>  See  Jenkins'  menage  to  the  legiilatnre,  M.  F.  U.,  December  19, 1865. 
'  K.  K.  R.,  vol  6,  p.  320  (testimony  of  John  B.  Gordon). 
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governmental  bounty,  idleness,  and  wealth.  They  abandoned 
their  work,  wandered  about  the  country,  collected  in  towns 
— in  short,  manifested  a  general  restlessness  and  demoraliza* 
tion.  This  caused  alarm  and  apprehension  among  the 
white  people.  There  were  other  causes  of  friction  between 
the  two  races.  Many  negroes,  on  discovering  that  they  were 
free,  assumed  what  are  known  as  ''airs;"  and  then  as  now, 
among  things  intolerable  to  a  southern  white  man  a  ''  sassy 
nigger"  held  a  curious  pre-eminence.  The  airs  of  the  negro 
and  the  wrath  of  the  white  man  were  both  augmented  by 
officious  members  of  the  Freedmen's  Bureau.  Moreover, 
because  the  negroes  had  gained  by  the  humiliation  of  the 
South,  they  received  a  share  of  the  venom  of  defeat.  An- 
other element  of  discord  was  furnished  by  a  particular  part 
of  the  white  population,  the  so-called  poor  whites.  These 
saw  in  the  new  proteges  of  the  United  States  not  only  a  rival 
laboring  class,  but  a  menace  to  their  social  position,  and 
hence  assumed  an  attitude  of  jealousy  and  hatred.  Such 
were  the  conditions  favorable  to  social  disturbance  which 
followed  emancipation.  In  the  latter  part  of  1865  they  had 
already  begun  to  produce  their  natural  result.  Violent  en- 
counters between  negroes  and  white  men  (in  which  the 
latter  were  almost  always  the  aggressors)  were  noticeably 
frequent' 

To  this  social  demoralization  was  added  economic  distress 
and  perplexity.  The  devastation  of  the  war  had  fallen  with 
especial  severity  upon  Georgia.  Worse  still,  the  people 
seemed  unable  to  repair  the  damage  or  to  return  to  pro- 
ductive activity.  Planters  seemed  unable  to  adapt  them- 
selves to  the  new  economic  conditions*  Slavery,  the  system 
which  they  understood,  was  gone ;  mey  used  the  new  sys- 
tem with  little  success,  all  the  less  bikause  of  the  restless- 
ness of  the  negroes.  ' 

*  Report  of  Carl  Scharz  on  conditioni  in  the  South,  made  in  December,  iS65. 
S.  D.,  39tb  Congress,  2d  session,  no,  2. 
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Such  were  the  conditions  and  dangers  with  which  the 
Johnson  government  had  to  deal  as  it  best  could.  It  was 
believed  by  northern  statesmen  that  the  situation  would  be 
mastered  by  enfranchising  the  negroes  and  investing  them 
with  a  citizenship  exactly  equal  to  that  of  white  persons.^ 
The  Georgia  constitution  of  1865  made  it  clear  that  the 
Georgia  law-makers  were  not  disciples  of  that  school. 
That  constitution  confined  the  electoral  franchise  to  "  free 
white  male  citizens."  *  It  ordered  the  legislature  at  its  first 
session  "  to  provide  by  law  for  the  government  of  free  per- 
sons of  color/'  for  '^  guarding  them  and  the  state  against  any 
«vil  that  may  arise  from  their  sudden  emancipation/'  and 
''for  the  regulation  of  their  transactions  with  citizens;"  also 
''  to  create  county  courts  with  jurisdiction  in  criminal  cases 
excepted  from  the  exclusive  jurisdiction  of  the  Superior 
[county]  Court,  and  in  civil  cases  whereto  free  persons  of 
color  may  be  parties/'  and  to  make  rules  "prescribing  in 
what  cases  their  testimony  shall  be  admitted  in  the  courts."  ^ 

The  legislation  enacted  in  1866  in  the  interest  of  the  pub- 
lic peace  and  order  consisted  of — 

I.  An  apprentice  law.  By  this  it  was  made  the  duty  of 
the  judges  of  the  county  courts  to  bind  out  minors  whose 
parents  were  dead  or  unable  to  support  them  as  apprentices 
until  the  age  of  twenty-one.  A  master  receiving  an  appren- 
tice under  this  law  was  to  teach  him  a  trade,  furnish  him 
food,  clothes,  and  medicine,  teach  him  habits  of  industry, 
honesty,  and  morality,  teach  him  to  read  the  English 
language,  and  govern  him  with  humanity.  On  default  of 
any  of  these  requirements  a  master  was  to  be  fined.  The 
judge  having  charge  of  this  law  might,  on  application  from 
an  apprentice  or  an  apprentice's  friend,  dissolve  the  contract 

'  Report  of  Carl  Schon  on  conditions  in  the  South,  made  in  December,  1863. 
S.  D.,  39th  Congress,  2d  session,  no.  2. 

*  Art.  V,  sect,  i,  §  i.  '  Art.  ii,  sec.  5,  §  5. 
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on  account  of  cruelty  on  the  part  of  the  master.  An  appren- 
tice at  the  end  of  his  term  was  entitled  to  an  allowance  from 
the  master  "  with  which  to  begin  life."  The  amount  was  left 
to  the  master's  generosity,  but  if  he  oflfered  less  than  $100 
the  apprentice  might  complain  to  the  court,  which  should 
then  fix  the  amount.' 

2.  A  vagrancy  law.  Vagrancy  was  defined  in  the  usual 
language  of  our  criminal  codes.  The  penalty  was  heavier 
than  these  usually  provide,  because  the  need  of  suppress- 
ing the  vice  was  more  urgent  than  usual.  A  vagrant  might 
be  fined  or  imprisoned  at  the  discretion  of  the  court,  or 
sentenced  to  labor  on  the  public  works  for  not  more  than 
one  year;  or  he  might,  at  the  discretion  of  the  court  "be 
bound  out  to  some  person  for  a  time  not  more  than  one 
year,  upon  such  valuable  consideration  as  the  court  may 
prescribe." ' 

3.  Alterations  in  the  penal  laws.  These  alterations  were 
of  two  contrasting  kinds.  The  penalty  for  burglary  in  the 
night,  arson,  horse  stealing  and  rape  was  changed  from  long 
imprisonments  to  death,*  which,  however,  might  be  in  every 
case  commuted  to  life  imprisonment'  On  the  other  hand, 
several  hundred  crimes,  including  all  the  species  of  larceny 
except  that  mentioned  above,  were  reduced  from  felonies  to 
misdemeanors,  and  the  penalties  from  imprisonment  in  the 
penitentiary  to  fine,  imprisonment  in  the  county  jail,  or 
whipping,  at  the  discretion  of  the  court.*  This  mitigation  of 
punishment  was  made  in  consideration  of  the  negroes*  ig- 
norance of  the  nature  of  their  offences,  due  to  the  fact  that 
these  had  before  been  punished  by  their  masters  and  not  by 

» s.  L.,  1865-66,  p.  6.  'S.  L.,  1865-66,  p.  234. 

*  Before,  the  maximum  penalty  for  rape,  arson,  and  burglary  in  the  night  bad 
been  imprisonment  for  20  years,  and  for  horse  stealing  imprisonment  for  5  years 
*S.  L.,  1865-66,  p.  232;   1866,  p.  151.  *yW</.,  1866,  p.  150. 

*Ibid,,  1865-66,  p.  233. 
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the  law.  Probably  the  capacity  of  the  penitentiary  was  also 
considered. 

To  facilitate  the  transition  from  the  old  labor  system  to 
the  new  by  remedying  in  some  degree  the  instability  of  the 
labor  supply,  the  legislature  made  it  a  crime  to  employ  any 
servant  during  the  term  for  which  he  had  contracted  to  work 
for  another,  or  to  induce  a  servant  to  quit  the  service  of  an 
employer  before  the  close  of  the  period  contracted  for.' 

Regarding  the  civil  rights  and  relations  of  the  negroes  the 
following  legislation  was  passed : 

1 .  A  law  in  these  words : 

That  persons  of  color  shall  have  the  right  to  make  and  enforce  contracts;  to  soe, 
be  sued;  to  be  parties  and  give  evidence;  to  inherit;  to  purchase,  lease,  sell,  hold 
and  convey  real  and  personal  property;  and  to  have  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  person  and  estate;  and  shall  not  be  sub- 
ject to  any  other  or  different  punishment,  pain  or  penalty  for  the  commission  of 
any  act  or  offence  than  such  as  are  prescribed  for  white  persons  committing  like 
acts  or  offences.* 

2.  A  provision,  implied  in  the  law  above  quoted,  that 
negroes  were  to  be  held  competent  witnesses  in  all  courts  in 
cases,  civil  or  criminal,  whereto  persons  of  color  should  be 
parties.3 

3.  Certain  provisions  for  establishing  among  the  negroes 
the  regular  relations  between  husband  and  wife,  parent  and 
child,  in  place  of  the  irregular  relations  which  had  prevailed 
under  slavery.* 

4.  The  prohibition  of  marriage  between  negroes  and  white 
persons.^ 

This  last  provision,  and  also  the  exclusion  of  the  testimony 
of  negroes  from  cases  whereto  a  colored  person  was  not 
party,  are  of  social  rather  than  legal  importance,  since  their 
effect  was  to  separate  the  two  races,  but  not  to  deprive  the 
negroes  of  the  equal  protection  and  benefit  of  the  law.    They 

*  S.  L.,  1866,  p.  153.  *  Ibid,y  1865-66,  p.  239. 

*Ibi(L  *y3i</.,  p.  24a  ^  Ibid.,  2^1, 
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were  like  the  school  law,  which  provided  that  only  ''free 
white  inhabitants  of  the  state"  were  entitled  to  instruction  in 
the  public  schools.' 

The  Johnson  government  thus  assigned  to  the  negroes  a 
position  of  political  incapacity,  social  inferiority,  but  equal- 
ity of  civil  rights.  This  plan  was  very  remote  from  that  in 
favor  in  the  North,  but  it  is  not  thereby  condemned.  As  to 
the  measures  of  the  Johnson  government  for  remedying  in- 
dustrial distress  and  guarding  against  social  dangers,  we 
search  them  in  vain  for  the  inhuman  harshness  to  the 
negroes  which  they  were  reputed  to  embody.  This  legisla- 
tion of  Georgia  was  more  favorable  to  the  negroes  than  that 
of  the  other  Johnson  governments.  But  the  North  looked  at 
the  conquered  South  as  a  whole,  and  if  the  difference  of  the 
laws  of  Georgia  from  those  of  other  states  was  noticed,  it 
was  quickly  forgotten.  To  northern  public  opinion  the 
scheme  for  the  treatment  of  the  negroes  embodied  in  the 
Georgia  laws,  even  if  its  mildness  had  been  recognized, 
would  have  been  a  cause  of  indignation.  This  was  the  con- 
summate hour  of  a  humanitarian  enthusiasm  sprung  from 
forty  years  of  anti-slavery  agitation,  and  now  intensified  by 
the  passions  of  the  war.  In  such  an  hour  a  plan  which 
frankly  denied  to  the  negroes  political  and  social  equality 
was  looked  upon  as  an  offence  against  justice  and  humanity. 
The  Georgia  law-makers  had  sought  for  a  plan  to  meet 
immediate  necessities,  not  a  plan  for  the  elevation  of  the 
black  race.  To  demand  that  Georgia,  stricken  and  menaced 
as  she  was,  should  pass  by  the  needs  of  the  present  and  enter 
upon  a  vague  scheme  of  philanthropy,  was  unreasonable.  It 
was  just  as  unreasonable  to  conclude  from  the  course  which 
Georgia  took,  that  the  black  race  in  Georgia  would  be  for- 
ever held  down,  or  that  positive  encouragement  would  be 

^S.L.,  1866,  p.  59. 
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withheld  as  time  went  on.  Nevertheless  the  public  opinion 
of  the  North  made  this,  demand  and  drew  these  conclusions. 
Having  stated  the  attitude  of  the  Johnson  government  to 
the  emancipated  slave,  we  next  come  to  its  attitnde  toward 
the  fallen  Confederacy  and  toward  the  federal  government. 
And  with  reference  to  this  subject  the  following  facts  are  to 
be  noticed : 

1 .  Almost  the  first  act  of  the  constitutional  convention  was 
to  vote  a  memorial  to  the  President  in  behalf  of  JefTerson 
Davis.' 

2.  The  convention,  instead  of  declaring  that  the  ordinance 
of  secession  was  an  act  of  illegality  and  error,  and  was  null 
and  void,  laconically  declared  it  "  repealed."  • 

3.  The  convention  anticipated  the  function  of  the  legisla- 
ture in  order  to  provide  pensions  for  the  wounded  Con- 
federate soldiers  and  for  widows  of  the  dead.3 

Through  the  legislature  Georgia  showed  herself  equally 
frank  in  expressing  affection  and  regret  for  the  lost  cause, 
and  equally  wanting  in  an  attitude  of  humility  to  the  federal 
government — or  at  least  to  the  dominant  party  in  Congress. 
On  the  recommendation  of  the  governor  she  rejected  the 
Fourteenth  Amendment  by  an  almost  unanimous  vote, 
largely  because  of  the  disabilities  it  imposed  on  the  leaders 
of  the  Confederacy,*  Instead  of  remaining  a  humbly  silent 
spectator  of  the  controversy  between  the  President  and  Con- 
gress, she  boldly  thanked  the  President  for  his  **  regard  for 
the  constitutional  rights  of  states,"  and  for  "  the  determined 
will  that  says  to  a  still  hostile  faction  of  her  recent  foes, 
'  Thus  far  shalt  thou  go  and  no  farther.     Peace,  be  still.' "  ^ 

» J.  C,  1865,  p.  1 6.  « Ibid.,  p.  1 7.  » Ibid.,  137. 

^S.  L.,  1866,  p.  216.  For  the  governor's  message  and  the  report  of  the  com- 
mittee to  which  the  amendment  was  referred,  see  A.  A.  C,  1865,  p.  352.  For 
a  further  expression  of  public  opinion,  see  Atlanta  New  Era,  October  19,  1866. 

•S.  L,,  1865-66,  p.  315. 
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She  continued  to  provide  for  the  unfortunate  champions  of 
the  Confederacy,  characterizing  this  action  as  ''  a  holy  and 
patriotic  duty." '  She  extended  expressions  of  "  sincerest 
condolence  and  warmest  sympathy"  to  the  illustrious  state 
prisoner,  Jefferson  Davis,  declaring  that  her  "  warmest  aflfec- 
tions  cluster [ed]  around  the  fallen  chief  of  a  once  dear  but 
now  abandoned  cause."  ^ 

These  acts  and  resolutions  expressed  through  the  govern- 
ment the  spirit  which  was  found  among  the  people  by  direct 
observers — a  spirit  of  submission  to  irresistible  force,  in  some 
cases  sullen,  in  most  cases  unrepentant.^  At  that  time  the 
absence  of  that  spirit  would  have  been  extraordinary.  But 
the  public  opinion  of  the  North  regarded  it  not  as  the  after- 
math of  war,  which  would  soon  pass,  but  as  a  spirit  which,  if 
left  undisciplined,  would  break  out  in  another  war. 

This  belief,  and  the  belief  that  the  negroes  were  destined 
by  the  southern  governments  to  suflTer  injustice  and  debase- 
ment, and  that  the  ballot  was  their  oitly  salvation,  gave  rise 
to  two  corresponding  purposes  —  to  chasten  the  rebellious 
spirit  of  the  South,  and  to  invest  the  negroes  with  the  voting 
franchise  by  force.  To  destroy  the  state  governments  of  the 
South  and  rebuild  them  on  a  basis  of  negro  suffrage  would 
accomplish  both  these  purposes.  This  plan  was  also  sup- 
ported for  the  sake  of  a  third  purpose,  viz.,  to  secure  for  the 
Republican  party  the  votes  of  the  negroes.  There  were  thus 
three  classes  of  men  bent  on  abolishing  the  Johnson  govern- 
ment. We  may  call  them  the  Disciplinarians,  the  Humani- 
tarians, and  the  Republican  Politicians. 

^  S.  L.,  1865-66,  p.  14,  and  S.  L.,  1866,  p.  143. 

'  S.  L.,  1866,  p.  219.  '  Report  of  Carl  Schnrz  above  cited. 
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CHAPTER  III 

CONGRESSIONAL    DELIBERATIONS   AND    ACTIONS    CONCERN- 
ING THE  JOHNSON  GOVERNMENTS,  ENDING  IN  THE 
RECONSTRUCTION  ACTS  OF   1 86/ 

When  Congress  met  on  December  4,  1865,  President 
Johnson  informed  it  of  the  measures  he  had  taken  for  restor- 
ing the  southern  states  and  of  the  conditions  he  had  re- 
quired as  necessary  to  restoration.  He  emphasized  the 
requirement  that  the  Thirteenth  Amendment  be  ratified 
(which,  as  stated  in  Chapter  I,  was  complied  with  in  Georgia 
five  days  later). 

It  it  not  too  much  to  ask  [he  said],  in  the  name  of  the  whole  people*  that*  on 
the  one  side*  the  plan  of  restoration  shall  proceed  in  conformity  with  a  wiUingneia 
to  cast  the  disorders  of  the  past  into  oblivion;  and  that,  on  the  other,  the  evidence 
of  sincerity  in  the  future  maintenance  of  the  Union  shall  be  put  beyond  any  doubt 
by  the  ratification  of  the  proposed  amendment.  .  .  .  The  amendment  to  the  Con- 
stitution being  adopted,  it  would  remain  for  the  states  ...  to  resume  their  placet 
in  the  two  branches  of  the  national  legislature.' 

That  Congress  was  not  entirely  pleased  with  the  Presi- 
dent's course ;  that  it  did  not  agree  with  him  considering 
the  adoption  of  the  Thirteenth  Amendment,  the  most  that 
could  be  asked  of  the  southern  states,  and  that  it  did  not 
intend  to  give  effect  to  his  last  suggestion,  soon  became 
apparent.  In  the  Senate,  on  the  day  on  which  the  Presi- 
dent's message  was  read,  Sumner  offered  resolutions  to  the 
effect  that  before  the  southern  states  should  be  admitted  to 
representation  in  Congress  they  must  enfranchise  "all  citi- 
zens," establish  systems  of  education  open  to  negroes  equally 

^  C.  G.,  39th  Congress,  ist  session.    Appendix,  p.  i. 
24  [48a 
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with  white  people,  and  choose  loyal  persons  for  state  and 
national  offices.'  The  resolutions  concluded:  "That  the 
states  cannot  be  precipitated  back  to  political  power  and 
independence,  but  they  must  wait  until  these  conditions  are 
in  all  respects  fulfilled/'  * 

The  House  of  Representatives,  after  organizing,  imme- 
diately proposed  to  the  Senate  a  joint  committee  to ''  inquire 
into  the  condition  of  the  states  which  formed  the  so-called 
Confederate  States  of  America,  and  report  whether  they,  or 
any  of  them,  are  entitled  to  be  represented  in  either  house 
of  Congress."  The  Senate  accepted  the  proposal,  and  on 
December  13  the  committee  was  formed.^ 

Five  months  passed  before  the  committee  reported.  Dur- 
ing that  interval  Congress  took  no  action  determining  the 
question  at  issue.  A  vast  number  of  bills  and  resolutions 
was  introduced  proposing  various  modes  of  treatment  for 
the  southern  states  and  various  theories  regarding  their 
status,  which  are  interesting  to  the  historian,  but  all  of  which 
fell  by  the  way.  The  Freedmen's  Bureau  Bill,  if  it  had  be- 
come law  during  this  period,  would  have  implied  that  in  the 
opinion  of  Congress  the  late  Confederate  States  were  simply 
territory  of  the  United  States  and  not  states  in  the  Union.  ^ 
But  this  bill  failed  to  be  repassed  over  the  President's  veto.^ 
The  Civil  Rights  Bill,  which  became  law  on  April  9,  1866, 
made  it  a  crime  to  discriminate  against  any  person  on 
account  of  his  race  or  color  under  the  alleged  authority  of 
any  state  law  or  custom,  gave  the  federal  judicial  authorities 
power  to  arrest  and  punish  any  person  guilty  of  this  offense, 

'  One  of  the  Senators  elect  from  Georgia  bad  been  Vice-Ptesident  of  the  defiinct 
Confederacy. 
'C  G.,  39th  Congreti,  itt  tetdon,  p.  a. 
*  R.  C,  39th  Congreit,  itt  setaion,  toL  ii,  p.  iti 
^C  G.,  39tb  Congreti,  itt  tettion,  appendix,  p.  83. 
*C  G.,  39th  Congrett,  itt  tettion,  p.  915. 
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and  also  gave  the  federal  courts  jurisdiction  over  any  case 
before  a  state  court  in  which  such  discrimination  was 
attempted.'  This  law  created  entirely  new  relations  between 
federal  and  state  authority,  but  since  it  was  passed  as  an  act 
to  enforce  the  Thirteenth  Amendment,'*  and  applied  to  all 
states  alike,  it  committed  Congress  to  no  declaration  regard- 
ing the  status  of  the  southern  states. 

The  joint  committee  made  its  long-expected  report  on 
April  30,  1866.3  A  great  number  of  witnesses  had  been 
examined  regarding  conditions  in  the  South,  whose  testi- 
mony fills  a  large  volume  and  purports  to  be  the  basis  of  the 
committee's  report.  The  committee  thought  that  since  the 
Johnson  governments  had  been  set  up  under  the  military 
authority  of  the  President  and  were  merely  instruments 
through  which  he  had  exercised  that  power  in  governing 
conquered  territory,  they  were  not  regular  state  govern- 
ments. This  belief  was  confirmed  by  the  fact  that  the  exist- 
ing state  constitutions  had  been  framed  by  conventions 
acting  under  the  constant  direction  of  the  President,  and  also 
by  the  fact  that  they  had  not  been  submitted  to  the  people 
for  adoption.  The  Johnson  governments  then  were  not 
state  governments  at  all,  and  so  could  not  send  representa- 
tives to  Congress. 

The  committee  appealed  less  to  this  constitutional  argu- 
ment than  .to  arguments  of  policy.  It  was  willing  to  grant 
the  "  profitless  abstraction  "  that  the  southern  states  still  re- 
mained states.  The  people  of  those  states  had  waged  war 
on  the  United  States.  Though  subdued,  they  were  defiant, 
disloyal,  and  abusive.  They  showed  no  disposition  to  abate 
their  hatred  for  the  Union  or  their  aflfection  for  the  Confed- 
eracy.    To  accord  to  such  a  people  entire  independence^ 

*  U.  S.  L.,  vol.  14,  p.  27. 

'Trurobuirs  speech,  C.  G.,  39th  Congress,  ist  session,  p.  474. 

•  R.  C,  39th  Congress,  ist  session,  vol.  ii. 
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taking  no  measures  for  security  from  future  danger;  to 
admit  their  representatives  to  Congress ;  to  allow  conquered 
enemies  "to  participate  in  making  laws  for  their  conquerors ;" 
to  turn  over  to  the  custody  of  recent  enemies  the  treasury, 
the  army,  the  whole  administration — this  would  be  madness 
unexampled. 

For  these  reasons  the  committee  recommended  a  joint 
resolution  and  two  bills.  The  resolution  proposed  an 
amendment  to  the  Constitution  forbidding  any  state  to 
abridge  the  civil  rights  of  citizens  of  the  United  States,  or  to 
deny  to  any  person  the  equal  protection  of  the  laws,  provid- 
ing that  a  state  which  withheld  the  electoral  franchise  from 
negroes  should  suffer  a  deduction  from  its  Congressional 
representation,  and  providing  that  until  1870  all  adherents 
to  the  Confederacy  should  be  excluded  from  voting  for 
members  of  Congress  and  for  Presidential  electors.  The 
first  of  the  two  bills  was  to  enact  "  that  whenever  the  above 
recited  amendment  [should]  have  become  a  part  of  the  Con- 
stitution of  the  United  States,  and  any  state  lately  in  insur- 
rection [should]  have  ratified  the  same,  and  [should]  have 
modified  its  constitution  and  laws  in  accordance  therewith," 
then  its  representatives  might  be  admitted  to  Congress.  The 
second  bill  was  to  make  ineligible  to  office  under  the  United 
States  men  who  had  been  prominent  in  the  service  of  the 
Confederacy. 

A  minority  of  the  committee  took  issue  with  the  majority 
on  both  its  legal  and  its  political  views.  The  states  under 
consideration,  said  the  minority,  had  never  gone  out  of  the 
Union ;  therefore,  being  states  of  the  Union,  Congress  could 
not  lawfully  deprive  them  of  their  rights  as  states.  That  the 
Johnson  governments  were  only  the  machinery  of  military 
occupation,  set  up  by  the  conquering  general,  was  denied. 

We  know  [said  the  minoritj  report]  that  [the  iouthem  states]  have  governments 
completely  organized,  with  legislative,  executive,  and  judicial  functions.    We 
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know  that  they  are  now  in  toccetsfiil  operation;  no  one  within  their  limits  qoet- 
tiont  their  legality,  or  is  denied  their  protection.  How  they  were  formed,  nnder 
what  auspices  they  were  formed,  are  inquiries  with  which  Congress  has  no  con- 
cern* 

A  State  is  under  no  restriction  as  to  the  mode  of  altering 
its  constitution ;  if  it  chooses  to  receive  assistance  from  the 
President,  or  any  one  else,  the  validity  of  the  amended  con- 
stitution is  not  affected. 

To  the  statement  of  the  majority  regarding  the  disposition 
of  the  southern  people,  the  minority  opposed  the  high 
authority  of  General  Grant.  In  an  official  report  he  had 
said: 

I  am  satis6ed  that  the  mass  of  thinking  men  of  the  South  accept  the  present  slta- 
ation  of  affairs  in  good  faith.  .  .  .  [They]  are  in  earnest  in  wishing  to  do  what 
they  think  is  required  by  the  government  .  .  .  and  if  such  a  couiie  was  pointed 
out  they  would  pursue  it  in  good  faith. 

The  right  way  in  which  to  deal  with  the  southern  people  was, 
then,  to  conciliate  them,  as  the  President  had  tried  to  do,  not 
to  perpetuate  their  hostility. 

If  Congress  adopted  the  program  recommended  by  the 
majority,  said  the  minority,  it  would  repudiate  its  own 
solemn  declaration  made  in  1861, 

that  this  war  is  not  waged  upon  our  part  in  any  spirit  of  oppreision,  nor  purpoce 
of  overthrowing  or  interfering  with  the  rights  or  established  institutions  of  those 
states,  but  to  defend  and  maintain  the  supremacy  of  the  Constitution,  and  to  pre- 
serve the  Union,  with  all  the  dignity,  equality,  and  rights  of  the  several  states  mH 
impaired.^ 

The  proposed  provisions  regarding  ineligibility  would  dis- 
honor the  government  by  annulling  the  pardons  granted  by 
the  President.  Further,  the  program  contradicted  itself, 
since  it  proposed  to  treat  the  southern  communities  as 
states,  in  submitting  a  constitutional  amendment  to  them, 
while  at  the  same  time  imposing  on  them  conditions  to 
which  a  state  could  not  lawfully  be  subjected. 

*  Senate  resolution  (by  Andrew  Johnson),  C.  C,  37th  Congress,  ist  session,  pp. 
M3»  ^5;  House  resolution  (by  Crittenden),  ibid,^  pp.  209,  233. 
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After  a  debate  of  which  these  two  opposing  reports  are  a 
convenient  summary,  Congress  adopted  the  program  of  the 
committee.  The  joint  resolution,  changed  into  a  form  em- 
bodying the  present  Fourteenth  Amendment,  was  passed  on 
June  13,  1866.'  The  two  bills  proposed  were  taken  up,  but 
Congress  adjourned  without  bringing  them  to  a  final  vote, 
leaving  the  South  to  be  regulated  during  the  recess  by  the 
Civil  Rights  Act,  and  by  an  act,  passed  over  the  President's 
veto  on  July  16,  embodying  in  a  less  drastic  form  the  pro- 
visions of  the  Freedmen's  Bureau  Bill  which  had  failed  in 
February.* 

When  Congress  met  in  December,  1866,  the  same  volumi- 
nous mass  of  reconstruction  proposals  and  declaratory  reso- 
lutions appeared  in  both  houses  as  at  the  last  session.  But 
the  denunciatfon  of  the  President  and  of  the  Johnson  govern- 
ments was  more  emphatic  in  these  bills  and  resolutions,  as 
well  as  in  the  debates.  Sumner  proposed  a  resolution  to 
this  eflfect : 

That  all  proceedings  with  a  view  to  recomtruction  originating  in  executive 
power  are  in  the  nature  of  nsorpation;  that  thii  usurpation  becomes  especially 
offensive  when  it  sets  aside  the  fundamental  truths  of  our  institutions;  that  it  is 
shocking  to  common  sense  when  it  undertakes  to  derive  new  governments  from 
the  hostile  populations  which  have  just  been  engaged  in  armed  rebellion,  and 
that  all  governments  having  such  origin  are  necessarily  illegal  and  void.' 

Another  resolution  proposed  that  the  committee  of  the 
House  on  territories  be  instructed  to  take  steps  for  organ- 
izing the  districts  known  as  Virginia,  North  Carolina,  etc., 
into  states.     Cullom  said  in  a  speech : 

During  the  last  session  of  this  Congress  we  sent  to  the  country  a  proposed 

amendment  to  the  Constitution The  people  of  the  rebel  states  by  their 

pretended  legislatures  are  treating  it  with  scorn  and  contempt It  is  time, 

sir,  that  the  people  of  the  states  were  informed  in  language  not  to  be  misunder- 

»  U.  S.  L.,  vol.  14,  p.  358.  *  Ibid,,  p.  173. 

'  U.  S.  Senate  Journal,  39th  Congress,  2d  session,  p.  21. 
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stood  that  the  people  who  saved  this  country  are  going  to  reconstruct  it  in  their 
own  way,  the  opposition  of  rebels  to  the  contrary  notwithstanding.^ 

Another  fact  which  appeared  prominently  in  the  speeches 
and  resolutions  of  this  session  was  the  growing  fear,  real  or 
assumed,  that  freedmen  and  loyal  persons  in  the  South 
were  in  mortal  danger.  Bills  for  their  protection  were  in- 
troduced by  the  dozen. 

Shall  we  shut  our  eyes  [said  a  speaker]  to  the  abuse  and  murders  of  loyal  men 
in  the  South,  and  the  continued  destruction  of  their  property  by  wicked  men,  and 
give  them  no  means  of  protection  ? ' 

Stevens  exclaimed  that  the  United  States  would  be  disgraced 

unless  Congress  proceed  [ed]  at  once  to  do  something  to  protect  these  people 
from  the  barbarians  who  [were]  daily  murdering  them;  who  [were]  murdering 
the  loyal  whites  daily,  and  daily  putting  into  secret  graves  not  only  hundreds  but 
thousands  of  the  colored  people.' 

At  first  the  lower  house  resumed  its  consideration  of  the 
bills  recommended  at  the  *ast  session  by  the  joint  commit- 
tee. But  early  in  February,  1867,  these  were  dropped  in  favor 
of  a  new  bill.  This  was  the  Reconstruction  Bill  which  be- 
came law  on  March  2.  It  provided  that  the  South  should 
be  divided  into  five  districts,  each  to  comprise  the  territory 
of  one  or  more  of  the  southern  states.  The  President  should 
assign  to  each  district  a  military  officer  not  below  the  rank 
of  brigadier-general,  and  should  detail  for  his  use  a  sufficient 
military  force.  The  duties  of  these  officers  should  be  "  to 
protect  all  persons  in  their  rights  of  person  and  property, 
to  suppress  insurrection,  disorder  and  violence,  and  to  punish, 
or  cause  to  be  punished,  disturbers  of  the  public  peace  and 
criminals."  To  this  end  they  might  either  allow  local  courts 
to  exercise  their  usual  jurisdiction  or  organize  special  mili- 
tary courts,  for  the  procedure  of  which  a  few  general  regula- 
tions were  provided  in  the  bill.  Until  the  states  should  be 
by  law  restored  to  the  Union,  the  governments  existing  in 

'  C.  C,  39th  Congress,  ad  session,  p.  814.  '  Ibid. 

*  C.  G.,  39th  Congress,  2d  session,  p.  251. 
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them  were  declared  "  provisional  only,  and  in  all  respects 
subject  to  the  paramount  authority  of  the  United  States,  at 
any  time  to  abolish,  modify,  control  or  suspend  the  same." 

In  section  5  of  this  bill  were  stated  the  conditions  upon 
which  the  southern  states  might  regain  their  places  in 
the  Union.  In  each  of  them  a  constitutional  convention 
should  be  elected.  For  members  of  this  convention  all 
male  "  citizens  "  of  the  voting  age  should  vote,  except  those 
excluded  from  office  by  the  pending  Fourteenth  Amendment. 
These  were  forbidden  to  sit  in  the  convention  or  to  vote  for 
delegates.  The  convention  thus  formed  should  frame  a  new 
constitution,  which  should  give  the  franchise  to  all  persons 
qualified  to  vote  for  delegates  by  the  present  bill.  The  con- 
stitution should  be  submitted  to  the  people  of  the  state  for 
ratification,  and  to  Congress  for  approval.  When  these 
should  have  been  received,  and  when  the  legislature  elected 
under  the  new  constitution  should  have  ratified  the  Four- 
teenth Amendment,  then  Congress  should  pass  an  act  ad- 
mitting the  reconstructed  state  to  Congressional  representa- 
tion, and  the  present  law  should  cease  to  operate  in  that  state.* 

The  principle  of  this  bill  was  the  same  as  that  of  the  re- 
construction measures  first  undertaken  at  the  suggestion  of 
the  joint  committee,  namely  the  punishment  of  an  enemy. 
The  debate  in  the  House  was  opened  by  a  felicitous  quota- 
tion from  Vattel  on  the  public  law  applicable  to  the  case  of 
a  conquered  enemy."  The  punishment  here  provided  was, 
however,  more  severe  than  that  first  proposed.  The  former 
program  was  designed  to  offer  to  the  states  the  alternative 
of  adopting  the  Fourteenth  Amendment  or  remaining  out  of 
the  Union  and  under  the  Freedman's  Bureau — which  was, 
indeed,  regarded  as  a  very  obnoxious  alternative.  But  the 
present  bill  required  them   not  only  to  ratify   the  amend- 

'U.  S.  L.,  vol  14,  p.  428. 

'  C  G.,  39th  Congress,  2d  session,  p.  1076. 
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ment,  but  to  adopt  new  constitutions,  elect  new  govern- 
ments, enfranchise  the  negroes,  and  disfranchise  their  most 
prominent  and  respected  citizens ;  and  meanwhile  imposed 
upon  them  not  simply  a  bureau,  to  interfere  in  individual 
cases,  but  the  virtually  absolute  rule  of  a  military  governor. 

This  bill  was  passed  over  Johnson's  veto  on  March  2, 
1867.  On  March  23  a  supplementary  act  was  passed,  pro- 
viding means  for  executing  section  5  of  the  preceding  act. 
The  initiative  in  calling  the  constitutional  conventions,  in- 
stead of  being  left  to  the  states,  to  be  exercised  or  not,  as 
they  chose,  was  now  assigned  to  the  military  governor.  He, 
with  the  assistance  of  such  boards  of  registry  as  he  might 
create,  was  directed  to  register  all  persons  qualified  to  vote 
for  delegates.  He  should  then  fix  the  number  of  delegates 
and  arrange  the  plan  of  representation,  set  the  day  for  elec- 
tion and  summon  the  convention.* 

A  third  reconstruction  act  was  passed  on  July  19,  1867. 
It  is  unnecessary  to  discuss  it,  since  it  was  only  explanatory 
of  the  acts  of  March  2  and  23,  and  added  nothing  which 
needs  mention  here  to  their  provisions." 

Were  the  Reconstruction  Acts  constitutional?  Since  the 
Supreme  Court  has  failed,  either  voluntarily  or  otherwise, 
to  decide  every  case  brought  before  it  depending  upon 
this  question,3  reasoning  is  not  rendered  idle  by  authority. 
The  Supreme  Court  has  indeed  expressed  a  definite  opinion 
on  the  subject,  but  has  given  no  decision. 

The  opinion  referred  to  was  expressed  in  the  case  of 
Texas  versus  White.*     The  Court  said : 

These  new  relations  [namely,  those  created  by  the  civil  war]  imposed  new  datiet 

•  U.  S.  L.,  vol.  15,  p.  2.  « Ibid,,  p.  14. 

•  Mississippi  versus  Johnson,  4  Wallace,  475 ;  Georgia  versus  Stanton,  6  Wml- 
lace,  51;  Ex  parte  McCardle,  6  Wallace,  324,  and  7  Wallace,  513. 

•  7  Wallace,  700. 
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upon  the  United  States.  The  6rat  was  that  of  suppressing  the  rebellion.  The 
next  was  that  of  re-establishing  the  broken  relations  of  the  states  with  the  Union, 
The  authority  for  the  performance  of  the  first  had  been  found  in  the  power  to 
suppress  insurrection  and  to  carry  on  war;  for  the  performance  of  the  second!, 
authority  was  derived  from  the  obligation  of  the  United  States  to  guarantee  to 
every  state  a  republican  form  of  government. 

This  the  Court  considered  good  authority  for  the  passage 
of  the  Reconstruction  Acts.  Most  of  the  advocates  of  the 
acts  based  them  upon  this  theory. 

Now,  upon  that  clause  of  Article  IV.,  Section  4,  of  the 
Constitution  which  says:  *'The  United  States  shall  guar- 
antee to  every  state  in  this  Union  a  republican  form  of  gov- 
ernment," the  Federalist  remarks : 

It  may  possibly  be  asked  whether  [this  clause]  may  not  become  a  pretext  fot 
alterations  in  the  state  governments  without  the  concurrence  of  the  states  theai» 
selves.  .  .  .  But  the  authority  extends  no  further  than  to  a  guarantee  [the  Feder- 
alitfs  italics]  of  a  republican  form  of  government,  which  supposes  a  pre-existing 
government  of  the  form  which  is  to  fc>e  guaranteed.* 

The  intention  of  the  clause,  says  the  Federalist  in  the  same 
paper,  is  simply  to  guard  "  against  aristocratic  or  monarchic 
innovations."  To  one  not  interested  in  establishing  the  con- 
stitutionality of  the  Reconstruction  Acts,  it  seems  indis- 
putable that  the  clause  is  rightly  interpreted  by  the  Fed- 
eralist, Story  accepts  this  interpretation  as  a  matter  of 
course."  Cooley  groups  the  clause  with  that  which  forbids 
the  states  to  grant  titles  of  nobility .3  If  this  interpretation 
is  correct,  then  the  guarantee  clause  gives  no  authority  for 
destroying  a  state  government  of  a  republican  form  and 
substituting  another. 

There  is,  however,  a  constitutional  basis  for  the  Recon- 
struction Acts.     It  is  the  war  power  of  Congress. 

If  a  section  of  the  people  of  a  state  rebels  against  the  gov- 

^  The  FederalUtt  no.  43. 

'  Story  on  the  Constitution,  chap.  41  (4th  edition). 

*  Cooley  on  the  Constitution,  p.  23  (4th  edition). 


Digitized  by  VjOOQIC 


|lj  RECiWSTMlCTION  OF  GEOJtGM  [492 

ttrnment,  the  «re9iihiiig  contest  is  not  a  war,  in  the  sense  of 
international  law.  But  as  it  may  assume  the  physical  char- 
iiu^er  of  a  wai^  so  it  may  call  into  existence  the  rights  and 
iwwloms  incident  i/b  war.  Upon  this  principle  the  federal 
government  acquired  the  rights  of  war  m  the  contest  of 
0861-1865/  Now  the  lights  of  war  do  not  end  with  militaiy 
Vfjcrations^  one  o<)these  rights  is  the  right  of  the  victorious 
party,  after  an  unconditional  surrender,  to  occupy  the  terri- 
torj'ci  thedefealed.par^t,  to  govern  or  punish  the  people  as  it 
woes  fit,  If  the  United  States  government  acquired  the  rights 
<Xf  war,  this  right  was  included.  The  close  of  a  war  is  not  sim- 
ultaneous with  the  cessation  of  fighting.  The  surrender  of 
ibe  southern  armies  was  an  important  incident  iu  the  civil 
vraur.;  jt  was  not  ttlie  >end.  If  the  federal  government  had 
(tit  rigfhts  of  war  ^before  this  incident,  it  had  them  after. 

The  United  States  government  might  therefore  say  to  the 
persons  composing  the  military  power  which  it  had  sub- 
dued :  As  the  terms  6f  war,  you  are  to  be  governed  by 
mflltary  government,  if  the  persons  against  whom  this  sen* 
tence  is  assumed  to  have  been  pronounced  formed  the 
majority  of  the  population  of  a  state,  one  result  of  the  sen- 
fence  would  be  to  suspend  independent  state  government 
The  United  States  government  might  choose  another  pun- 
hfament.  It  might  say  to  the  lately  hostile  persons :  We 
fort>id  you  to  participate  in  the  federal  government.  If  the 
persons  so  sentenced  form  the  majority  of  the  populatixm  of 
a  state,  that  state  can  send  no  representatives  to  Congress 
while  the  sentence  remains.  These  sentences  might  be  im* 
posed  permanently  or  only  until  such  time  as  the  people 
sentenced  should  fulfil  certain  demands — hold  certain  con- 
ventions, pass  certain  laws,  adopt  certain  resolutions  in  cer- 
tain ways.     The  federal  government  can  thus  effect  through 

1  Prise  Cmm,  a  Blaclr,  687. 
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•to  war  powers  what  it  cannot  effect  through  any  power  to 
interfere  directly  with  a  state  government.  It  had  no  right 
to  reconstruct  the  government  of  Maine  in  1865,  because 
Maine  had  no  body  of  people  over  whom  the  federal  govern^ 
ment  could  exercise  war  powers.  It  had  the  right  to  recon^^ 
struct  the  government  of  Georgia,  because  nine*tenths  of  the 
people  of  Georgia  were  lawfully  at  its  mercy  as  a  conqueror. 

Even  if  it  be  admitted,  however,  that  the  federal  govern* 
nent  had  the  power  described,  it  may  still  be  argued  that 
the  Reconstruction  Acts  are  not  legally  justified.  A  con* 
queror  has  a  right  to  govern  a  conquered  people  as  he 
pleases  and  as  long  as  he  pleases ;  he  also  has  a  right  to 
alter  his  mode  of  treatment  and  substitute  another  mode. 
But  after  he  has  imposed  certain  terms  as  final,  after  the  re- 
quirements of  these  terms  have  been  complied  with,  after  he 
has  restored  the  conquered  people  to  their  normal  position 
and  rights  and  has  unmistakably  terminated  the  relation  of 
conqueror  to  conquered — then  his  rights  of  war  are  at  an 
end.  It  may  be  argued  that  this  was  the  case  when  the  Re- 
construction Acts  were  passed.  It  may  be  argued  that  in 
December,  1865,  the  federal  government  had,  through  the 
President,  terminated  its  capacity  as  a  conqueror,  and  could 
regain  that  capacity  only  by  another  war;  that  after  that 
termination  it  had  no  more  power  to  reconstruct  Georgia 
than  to  reconstruct  Maine. 

This  argument  is  irrefutable  if  we  assume  that  the  Presi- 
dent had  full  power  to  act  for  the  federal  government  in  the 
disposition  of  the  defeated  Secessionists,  and  that  therefore 
his  acts  of  1865  were  the  acts  of  the  federal  government.  In 
case  of  an  international  war,  which  is  closed  by  a  treaty,  the 
President  may  (if  supported  by  the  Senate)  act  finally  for 
the  federal  government,  and  estop  that  government  (so  far 
as  international  law  is  concerned)  from  further  action.  But 
at  the  close  of  a  civil  war  he  cannot  exercise  his  diplomatic 
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power.  The  disposition  of  the  defeated  people  in  this  case 
falls  to  the  legislative  branch  of  the  government. 

If  the  President  had  pardoned  a  great  majority  of  the 
Secessionists,  that  fact  perhaps  might  have  legally  estopped 
Congress  from  passing  the  Reconstruction  Acts.  These 
acts  were  a  war  punishment,  and  a  pardon  cuts  off  further 
punishment.'  But  the  total  number  of  persons  who  received 
amnesty  under  the  proclamation  of  May  29,  1865,  was 
13,596,*  which  was  of  course  only  a  small  fraction  of  the 
Secessionist  population. 

The  passage  of  the  Reconstruction  Acts  may  thus  be  re- 
garded, from  a  legal  point  of  view,  as  simply  the  substitution 
of  one  method  of  treating  the  defeated  enemy  for  another. 
The  change  was  from  mildness  to  harshness.  It  was  doubly 
bitter  to  the  defeated  enemy,  after  he  had  been  led  to  believe 
that  his  punishment  was  over,  to  be  subjected  to  a  worse 
one.     But  these  are  not  legal  considerations. 

That  the  Reconstruction  Acts  required  communities  not 
states  to  ratify  a  constitutional  amendment  did  not  affect 
their  legality.  That  an  amendment  depended  for  its  validity 
on  such  ratification  might  make  the  amendment  void 
(though  even  from  this  result  there  is  a  means  of  escape  in 
the  theory  of  relation,  to  be  nrientioned  later),  but  that 
would  not  affect  the  act  requiring  the  ratification.  That  this 
requirement  was  not  made  with  the  exclusive  purpose  of  ob- 
taining votes  for  the  passage  of  the  amendment  is  shown  by 
a  resolution  introduced  into  the  House  of  Representatives  on 
July  21,  1867,  which  reads: 

Risolvedt  That  in  ratifying  amendments  to  the  Constitution  of  the  United 
States  ...  the  said  sereral  states  ...  are  wholly  incapable  either  of  accepting 
or  rejecting  any  such  amendment  so  as  to  bind  the  loyal  states  of  the  Union*  •  •  • 
and  that  when  any  amendment  .  .  .  shall  be  adopted  by  three-fourths  of  the  states 

>  Ex  parte  Garland,  4  Wallace,  333. 

'Archives  of  the  Department  of  State,  Washington. 
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recognized  by  the  Congress  as  lawfully  entitled  to  do  so,  •  •  •  the  same  shaU  be* 
come  thereby  a  part  of  the  Constitntion.^ 

What  virtues  the  Reconstruction  Acts  had  besides  legal 
regularity  will  be  discussed  later. 

'  C.  G.,  39th  Congress,  2d  session,  p.  615.  For  other  expressions  of  the  same 
doctrine,  see  Cullom's  speech,  ihitL^  p.  814;  Sumner's  resolutions,  C  G.,  39th 
Congress,  ist  session,  p.  2;  Sumner's  resolutions,  C  G.,  40th  Congress,  2d  ses- 
sion, p.  453. 
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CHAPTER  IV 

THE  ADMINISTRATIONS  OF  POPE  AND  MEADE 

In  the  Third  Military  District,  of  which  Georgia  was  a 
part,  the  Reconstruction  Acts  were  administered  from  April 
I,  1867,  to  January  6,  1868,  by  General  Pope,  and  from  Jan- 
uary 6  to  July  30,  1868,  by  General  Meade.'  The  present 
chapter  will  describe,  first,  the  manner  in  which  these  men 
conducted  the  political  rebuilding  of  Georgia,  and  second, 
the  manner  in  which  they  governed  during  this  process. 

On  April  8  Pope  issued  his  first  orders  regarding  the  reg- 
istration of  voters.  The  three  officers  commanding  respect- 
ively in  the  sub-districts  of  Georgia,  Florida  and  Alabama 
were  directed  to  divide  the  territory  under  them  into  regis- 
tration districts,  and  for  each  of  these  to  appoint  a  board  of 
registry  consisting  as  far  as  possible  of  civilians.'  On  May  2 
the  scheme  of  districts  for  Georgia  was  published.  The 
state  was  divided  into  forty-four  districts  of  three  counties 
each,  and  three  districts  of  a  city  each.  For  each  district 
the  names  of  two  white  registrars  were  announced,  and  each 
of  these  pairs  was  ordered  to  complete  the  board  by  select- 
ing a  negro  colleague.  The  compensation  of  registrars  was 
to  be  from  fifteen  cents  to  forty  cents  for  every  name  regis- 
tered, varying  according  to  the  density  or  sparseness  of  the 
population.  It  was  made  the  duty  of  registrars  to  explain 
to  those  unused  to  the  enjoyment  of  suflfrage  the  nature  of 
this  function.  After  the  lists  were  complete  they  were  to  be 
published  for  ten  days.3 

^G.  O.  H.,  1867,  no.  x8  and  104;  1868,  no.  55;  G.  O.  T.  M.  D.,  1867,  no.  i; 
1868,  no.  3  and  108. 
•  G.  O.  T.  M.  D.,  1867,  no.  5.  •  Ihd.,  1867,  no.  2a 
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The  unsettled  condition  of  the  negrO'popttlation  sug^sted 
to  Pope  the  possibility  that  many  negroes  would  lose  tftehr 
right  to  vote  by  change  of  residence.  Me  therefore  ordicretf 
on  August  1 5  that  persons  removing  from  the  district  whei^ 
they  were  registered  should  be  furnished-  by  the  board'  o( 
registry  with  a  certificate  of  registration^  which  should 
entitle  them  to  vote  anywhere  in  the  state.' 

The  election  for  deciding  whether  a  constitutional* conven- 
tion should  be  held,  and  for  choosing  delegates  in  case  the 
affirmative  vote  prevailed,  was  ordered  to  begin  on  October 
29  and  to  continue  three  days.  Registrars  were  ordered  X^ 
revise  their  lists  during  the  fortnight  preceding  the  election, 
to  erase  names  wrongly  registered,  and  to  add  the  names^  of 
persons  entitled  to  be  registered.  The  boards  of  registry 
were  to  act  as  judges  of  election,  but  registrars  who  wer^ 
candidates  for  election  were  forbidden  to  serve  in  the  dis- 
tricts where  they  sought  election.* 

The  election  was  to  occupy  the  last  three  days  of  October. 
On  October  30  Pope  extended  the  time  to  the  night  of  No- 
vember 2,  in  order  to  give  the  negroes  ample  opportunity  to 
vote,  which  in  their  inexperience  they  might  otherwise  fail 
to  do.3 

After  the  election  the  following  figures  were  announced  :* 

Nomber  of  registered  Toten  in  Georgia 188,647 

Of  these  the  negroes  numbered 93t457 

**      the  white  men* 95>2i4 

Namber  of  votes  polled 106,410 

"             «      for  a  convention  102,283 

**             **     against  a  convention 4,127 

The  delegates  elected  were  ordered  to  meet  in  conven- 

'  G.  O.  T.  M.  D.,  1867,  no.  50.        « Ibid,  1867,  no.  69.        »  TJiV.,  1867,  no.  83. 
*  IHd,f  1867,  no.  89.    Also  see  Pope*s  Report,  in  R.  S.  W.,  40th  Congress,  ad 
session,  vol.  i,  p.  320. 

*There  is  aslight  inaccuracy  in  the  official  Bgittes. 
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tion  on  December  9th."  On  that  day  the  convention  met  in 
Atlanta.  Its  business  was  not  completed  until  the  middle  of 
March  in  the  following  year.  The  constitution  which  it 
framed  more  than  met  the  demands  of  the  Reconstruction 
Acts.  A  single  citizenship  was  established  for  all  residents 
of  the  state,  in  language  borrowed  from  the  Fourteenth 
Amendment  to  the  federal  Constitution.*  Legislation  on 
the  subject  of  social  status  of  citizens  was  forever  prohibited.' 
The  electoral  right  was  given  to  all  male  persons  born  or 
naturalized  in  the  United  States  who  should  have  resided 
six  months  in  Georgia.*  Electors  were  privileged  from 
arrest  (except  for  treason,  felony  or  breach  of  the  peace)  for 
five  days  before,  during,  and  for  two  days  after,  elections,  and 
the  legislature  was  ordered  to  provide  such  other  means  for 
the  protection  of  electors  as  might  be  necessary.*  Other 
provisions  presumably  acceptable  to  northern  sentiment  were 
the  prohibition  of  whipping  as  a  penalty  for  crimc,^  and  the 
command  that  the  legislature  should  create  a  system  of  pub- 
lic schools  free  to  all  children  of  the  state.' 

By  an  ordinance  of  the  convention,  made  valid  by  being 
embodied  in  military  orders,  April  20,  1868,  was  appointed 
for  the  submission  of  the  new  constitution  to  popular  vote, 
and  also  for  the  election  of  members  of  Congress  and  officers 
of  the  new  state  government.'  This  election  resulted  in  the 
adoption  of  the  constitution  by  a  majority  of  17,699  votes, 
and  in  the  election  of  a  governor  (Rufus  B.  Bullock  by  name), 
a  legislature,  and  a  full  delegation  to  the  lower  house  of  Con- 
gress.9    The  remaining  requirement  of  the  Reconstruction 

*  G.O.  T.  M.  D.,  1867,  no.  89. 

*  Georgia  Constitution  of  x868,  art  i,  sec.  i.  '  Ibid,,  art  i,  sect  xL 

*  Ibid,,  art  ii,  sect  ii.  *  Ibid,,  art  ii,  sect  rii,  §  la 
^Ibid,,  art  i,  sect  xxiu                               ^  Ibid,,  art.  vi,  sect  i. 

•G.  O.  T.  M.  D.,  1868,  no.  39  and  40. 

^Ibid,,  no.  76,  90  and  93.    Also,  E.  D.,  40th  Congress  2d  session,  no.  joou 
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Acts  was  that  the  new  legislature  convene  and  ratify  the 
Fourteenth  Amendment.  This  transaction  will  be  reserved 
for  the  next  chapter. 

General  Pope  was  inspired  by  the  ideas  and  emotions  from 
which  reconstruction  had  sprung.  He  was  an  ardent  friend 
of  the  reconstruction  measures.  He  was  convinced  of  the 
importance  of  suppressing  the  old  political  leaders  in  his 
district.  He  held  with  enthusiasm  the  optimistic  views  prev- 
alent in  the  North  regarding  the  negroes.  Their  recent  pro- 
gress in  "  education  and  knowledge,"  he  said,  was  **  marvel- 
lous," and  if  continued,  in  five  years  the  intelligence  of  the 
community  would  shift  to  the  colored  portion.'  The  pur- 
port of  his  ordeis,  the  didactic  style  in  which  they  are 
couched,  the  declarations  of  his  principles  which  frequently 
accompany  these  orders,  indicate  the  spirit  in  which  he 
administered  the  office  of  military  governor. 

Most  of  the  official  acts  of  Pope  concerned  either  the 
enforcement  of  obedience  and  the  suppression  of  disobedi- 
ence to  the  letter  and  spirit  of  the  Reconstruction  Acts,  or 
the  protection  and  promotion  of  the  present  interests  of  the 
freedmen. 

In  assuming  command  he  announced  that  in  the  absence 
of  special  orders  all  persons  holding  office  under  the  state 
government  would  be  permitted  to  retain  their  positions 
until  the  expiration  of  their  terms.  Their  successors,  how- 
ever, were  to  be  appointed  by  Pope  alone;  no  elections 
should  be  held  in  the  state  except  those  required  by  Con- 
gress. The  general  expressed  the  hope  that  no  necessity  for 
interference  in  the  regular  operation  of  the  state  government 
would  arise.  It  could  arise,  he  said,  only  from  the  failure 
of  state  tribunals  to  do  equal  justice  to  all  persons.'     A  few 

>  Pope's  RqMit  in  R.  S.  W.,  40th  Congresi,  2d  session,  vol.  i,p.  320. 
«  G.  O.  T.  M.  D.,  1867,  no.  i. 
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weeks  later  he  announced  tkat  this  necessity  would  also  arise 
if  any  state  officer  interfered  with  or  opposed  the  reconstruc- 
tion measures ;  such  an  officer,  it  was  "  distinctly  announced/* 
would  be  deposed.'  Governor  Jenkins,  on  April  lo,  had 
issued  a  letter  to  the  public^  advising  them  to  abstain  from 
registering  and  voting  under  the  Reconstruction  Acts.  Pope 
had  excused  him  with  a  lecture,  and  then  issued  the  order 
referred  to,  to  make  clear  that  no  more  advice  of  that  sort 
from  state  officers  would  be  permitted."  Opposition  to 
reconstruction  by  state  officers  was  declared  to  include  also 
the  awarding  of  state  printing  to  newspapers  which  opposed 
reconstruction,  and  it  was  ordered  that  thereafter  the  state's 
patronage  should  be  given  only  to  loyal  papers.'  Another 
measure  to  the  same  end  was  the  order  that  no  state  court 
should  entertain  any  action  against  any  person  for  any  acts 
done  under  the  military  authority.*  But  while  opposition  by 
state  officers  was  thus  dealt  with,  freedom  of  public  opinion 
was  emphatically  declared.  The  declaration  accompanied  a 
public  reprimand  administered  to  the  post  commander  at 
Mobile  for  interference  with  a  newspaper.* 

The  careful  consideration  for  the  needs  of  the  freedmen 
shown  in  the  general's  method  of  forming  the  boards  of 
registry,  in  his  instructions  to  the  registrars,  in  his  provision 
of  certificates  of  registration  to  migrating  citizens,  and  in  his 
extension  of  the  time  of  election,  has  been  pointed  out.  Of  a 
similar  character  was  the  warning  to  employers  that  any 
attempt  to  prevent  laborers  from  voting,  or  to  influence  their 
votes  by  docking  wages,  threats,  or  any  other  means,  would 
be  severely  dealt  with.^ 

In  his  first  general  orders,  as  we  have  said.  Pope  warned 

*  G.  O.  T.  M.  D.,  1867,  no.  10. 

•  For  the  correspondence  between  Jenkins  and  Pope  see  A.  A.  C,  1867,  p.  363. 
»G.  O.  T.  M.  D.,  1867,  no.  49.  *  IHd^  1867,  no.  45. 
»/«</.,  1867,  no.  28.                                                     •  IHd,,  1867,  no.  69. 
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the  judiciary  against  racial  prejudice.  It  was  probably  dis* 
rrgard  of  this  warning  which  caused  the  removal  of  about  a 
dozen  judges,  justices  of  the  peace,  and  sheriffs.'  In  the 
interest  of  equal  justice,  Pope  also  ordered  that  grand  and 
petit  jurors  should  be  selected  impartially  from  the  lists  of 
voters  registered  under  the  Reconstruction  Acts.*  Besides 
this  general  protection,  individual  relief  was  given  by  release 
from  arrest,  mitigation  of  the  conditions  of  confinement,  re- 
duction of  fines,  and  other  special  dispensations.^  The 
method  of  securing  justice  mentioned  in  the  Act  of  March  2, 
1867,  namely  by  ordering  the  trial  of  cases  by  military  com- 
missions, was  employed  by  Pope  only  once.* 

Such  was  the  administration  of.  Pope.  Its  influence  on 
the  personnel  of  the  state  government  was  large,  but  was  ex- 
ercised only  slightly  through  removal,  chiefly  through  ap- 
pointment to  fill  vacancies.  Pope  removed  about  fifteen 
state  officers  (almost  all  of  whom  were  the  judicial  officers 
mentioned  in  the  preceding  paragraph).  He  filled  about 
two  hundred  vacancies.'  It  is  significant  that  a  great  num- 
ber of  these  were  caused  by  resignation.  His  acts  of  inter- 
ference with  the  action  of  state  officers  were  few,  and  with 
all  his  zeal  for  the  success  of  reconstruction,  he  favored  free- 
dom of  speech.  Nevertheless,  his  opinions  and  his  personal 
character,  combined  with  such  interference  as  he  did  prac- 
tice, served  to  gain  for  him  the  dislike  of  the  people  and  the 
rather  unjust  reputation  of  a  petty  tyrant. 

Though  Meade  lacked  Pope's  zealous  enthusiasm  for  re- 
construction, yet  he  held  much  the  same  opinion  as  his  pre- 
decessor regarding  the  duties  with  which  he  was  charged. 
Like  Pope,  he  forbade  the  bestowal  of  public  patronage  on 

•  S.  O.  T.  M.  D.,  1867,  passim.  •  G.  O.  T.  M.  D.,  1867,  no.  53. 

•  S.  O.  T.  M.  D.,  1867,  no.  92,  100,  104.  *  JHd.^  1867,  no.  263. 

•  These  6giirei  are  compiled  from  the  tpecial  orders  of  the  Third  Military  Dis- 
trict. 
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anti-reconstruction  newspapers.'  Like  Pope,  he  thought  it 
his  duty  to  depose  state  officers  who  opposed  the  execution  of 
the  Reconstruction  Acts.  When  he  assumed  command  he 
found  the  convention  at  loggerheads  with  the  governor  and 
the  state  treasurer.  The  convention  had  levied  a  tax  to  pay 
its  expenses,  and  pending  the  collection  of  it  had  directed  the 
treasurer  to  advance  forty  thousand  dollars.'  The  treasurer 
(Jones  by  name)  declined  to  do  this  except  on  a  warrant  from 
the  governor,  according  to  the  regular  practice.  Meade  re- 
quested Jenkins  to  issue  the  warrant.  Jenkins  refused,  on 
the  ground  that  the  act  would  violate  the  state  constitution 
under  which  he  held  office,  and  that  even  if  it  were  author- 
ized by  the  Reconstruction  Acts  (which  he  denied),  that  was 
an  authorization  contrary  to  the  Constitution  of  the  United 
States,  upon  which  he  would  not  act.^  Thereupon,  on  Janu- 
ary 13,  1868,  Meade  issued  an  order  by  which  the  governor 
(designated  as  the  " provisional  governor")  and  the  treas- 
urer (also  designated  as  "provisional")  were  removed  and 
Brigadier-General  Ruger  and  Captain  Rockwell  **  detailed  " 
to  act  as  governor  and  treasurer  respectively.^  For  this  act 
the  convention  rewarded  Meade  with  a  resolution  of  grati- 
tude.5  Before  the  end  of  the  same  month  the  state  comp- 
troller and  the  secretary  of  state  were  also  removed  for  ob- 

>  G.  O.  T.  M.  D.,  1868,  no.  22. 

•  Ordinance  of  Dec.  20,  1867,  J.  C,  1867-8,  p.  564. 

•  Avery,  History  of  Georgia^  p.  378. 

«  G.  O.  T.  M.  D.,  1868,  no.  8.  Meade  acted  with  the  greatest  courtesy,  and  the 
relations  between  him  and  the  officers  remained  friendly.  See  Meade's  letter  to 
Jenkins,  A.  A.  C,  1867,  p.  367.  The  removal  of  the  treasurer  was  a  formality 
to  preserve  the  appearance  of  due  discipline;  Jones  was  allowed  to  retain  the 
money  then  in  the  treasury,  and  to  use  it  in  paying  the  state  debt  and  other  ex- 
penses of  the  state  government  See  his  report  to  the  legislature,  Sept.  18, 1868; 
H.J..  i868,p.  359. 

»J.  C.,  1867-8,  p.  581. 
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structing  reconstruction,*  and  later  the  mayor  and  the  entire 
board  of  aldermen  of  Columbus  shared  the  same  fate.* 

Toward  the  freedmen  General  Meade  assumed  the  atti- 
tude of  his  predecessor.  He  made  similar  rules  to  protect 
them,  in  voting,  from  coercion  by  employers.^  On  the  other 
hand,  observing  that  too  frequent  enticement  of  negroes  to 
political  meetings  was  disturbing  industry,  he  announced 
that  interference  of  this  sort  with  the  rights  of  employers  by 
political  agitators  would  meet  with  the  same  punishment  as 
interference  with  the  rights  of  freedmen.* 

Besides  following  the  two  policies  of  suppressing  resistance 
and  protecting  freedmen,  Meade  used  his  power  to  a  great 
extent  simply  in  the  interest  of  the  general  welfare.  Public 
peace  and  order  seemed  threatened  on  the  eve  of  the  April 
election.  Orders  issued  on  April  4  expressed  the  belief  that 
there  existed  a  concerted  plan,  extending  widely  through 
the  Third  District  and  apparently  emanating  from  a  secret 
organization,  to  overawe  the  population  and  affect  elections. 
Both  militarj'  and  civil  officers  were  ordered  to  arrest  pub- 
lishers of  incendiary  articles  and  to  organize  special  patrols.' 
Troops  were  distributed  so  as  to  command  the  parts  chiefly 
in  danger,^  and  the  frequent  resignation  of  office  by  sheriffs 
occasioned  the  order  that  no  more  resignations  would  be 
permitted,  but  that  the  sheriffs  must  retain  their  offices  and 
execute  the  law.'  By  way  of  benevolent  despotism,  Meade, 
at  the  request  of  the  convention,  suspended  the  operation  of 
the  bail  process  and  of  the  writ  of  capias  satisfaciendum^  and 
promulgated  the  provisions  of  the  new  constitution  for  the 
relief  of  debtors  until  the  constitution  should  become  law.' 
Likewise  he  gave  special  orders  in  eight  or  ten  cases  sus- 

>  G.  O.  T.  M.  D.,  1868,  no.  12  and  17.  « S.  O.  T.  M.  D.,  1868,  no.  112. 

*  G.  O.  T.  M.  D.,  1868,  no.  39  and  57.  « Ihid.,  1868,  no.  58. 

*  Ibid,^  1 868,  no.  5 1 .  *  IHd,^  1 868,  no.  54. 
»/W</.,  i868,no.  57.  •/«</.,  1868,  no.  27  and  37. 
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pending  trials,  releasing  prisoners,  and  otherwise  preventing 
hardship  or  failure  of  justice.  Whereas  Pope  had  convened 
one  military  court,  Meade  convened  six/  and  before  these 
thirty  two  cases  were  tried.  Meade  appointed  about  seventy 
state  officers  and  removed  about  twenty. 

These  facts  show  that  the  two  administrations  we  are  coo* 
sidering  were  alike  in  policy,  and  that  in  action  Meade's 
was  the  more  vigorous.  Nevertheless,  while  Pope  was  dis* 
liked,  Meade,  thanks  to  a  more  attractive  character,  enjoyed 
a  certain  popularity. 

Such  was  the  process  by  which  the  Disciplinarians,  the 
Humanitarians,  and  the  Republican  Politicians  hoped  to 
gain  their  respective  purposes.  What  were  the  results  of 
the  process  by  the  end  of  the  administration  of  Meade? 

For  the  Disciplinarians  they  were  not  encouraging.  Mili- 
tary government  was  received  not  as  discipline  but  as  bully- 
ing. The  spirit  which  reconstruction  was  designed  to  quell 
was  only  embittered ;  for  to  those  who  entertained  it  recon** 
struction  was  not  the  chastening  of  the  nation,  but  the  dom- 
ineering of  a  political  party,  which  it  was  hoped  and  believed 
would  soon  lose  its  ascendency.* 

For  the  Humanitarians  reconstruction  had  produced 
written  laws  regarding  equality  of  civil  and  political  rights, 
which  were  deemed  a  subject  of  congratulation.  Outside 
the  laws  they  would  have  found  less  encouragement.  The 
kindness  of  the  white  people  toward  the  negroes  had  been 
changed  to  apprehension  by  the  events  of  1865.  When  the 
advent  of  negro  suffrage  brought  the  carpet-baggers  to  the 
South  to  marshal  the  negro  voters  for  their  own  benefit,  and 
when  these  men  began  to  disturb  the  negroes  by  organiz- 
ing them  into  mysterious  Union  Leagues  and  giving  them 

^  G.  O.  T.  M.  D.,  1S68,  no.  27,  55,  99,  123,  136,  and  148. 
•M.  F.  U.,OcL  29,1867. 
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indigestible  ideas  of  tkeir  rights,  apprehension  became 
alarm.  Negroes  seized  property  of  all  kinds— -including 
even  plantations  —  by  violence,  Supposing  this  to  be  one  of 
their  new  rights.  Already  they  had  raised  a  new  terror  by 
crimes  against  white  women,  hitherto  unknown.  Some 
thoughtful  men  believed  that  the  best  defence  against  the 
dangers  apprehended  from  the  disturbed  black  population 
was  kindness  and  friendly  infloence.'  This  opinion  was  not 
heard  after  the  arrival  of  the  carpet-baggers ;  its  methods 
were  then  seen  to  be  inadequate.  Secret  organizations  were 
formed  by  white  men  for  protection  against  the  negroes. 
These  organizations,  which  sowed  the  seed  of  a  subsequent 
harvest  of  crime,  at  first  included  men  of  the  best  character 
and  of  the  highest  standing.*  Thus  reconstruction,  together 
with  its  written  laws,  had  produced  conditions  which  made 
the  net  Humanitarian  results  doubtful,  at  least  for  the 
moment. 

For  the  Republican  Politicians  reconstruction  did  not  pro- 
duce in  Georgia  all  that  was  to  be  desired.  When  the  enter- 
prise was  first  launched  some  of  the  white  men,  though  of- 
fended, favored  accepting  the  inevitable  and  endeavoring  to 
elect  good  men  to  the  constitutional  convention  and  to  the 
new  state  government^  Others,  carried  further  by  their 
anger,  determined  to  take  no  part  in  elevating  the  negroes 
and  debasing  their  heroes.  Prominent  among  these,  as  we 
have  said,  was  Governor  Jenkins.  These  men  stayed  at 
home  on  October  29,  1867,  contemptuously  ignoring  the 
"  bogus  concern  called  an  election,"  which  occurred  on  that 
day.*  Many  of  these  latter,  by  the  time  the  '*  motley  crew 
assembled  at  Atlanta "  had  finished  its  labors,  decided  to 

^  Atlanta  New  Era,  Not.  16,  1866;  March  13,  1S67;  March  19,  1867. 
'  Testimony  of  John  B.  Gordon,  K.  K.  R.,  toI.  6,  p.  308. 

*  Atlanta  Niw  Era,  March  13,  16  and  30,  1867. 

*  M.  F.  U.,  Oct.  29  and  Not,  5, 1867. 
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follow  the  example  of  the  former.  A  convention  met  at 
Macon  on  December  5,  1867,  formed  a  party,  the  Georgia 
Conservatives,  named  a  ticket,  with  John  B.  Gordon  at  the 
head,  and  began  a  powerful  campaign  for  the  defeat  of 
negroes  and  adventurers  at  the  April  election.'  To  make  an 
active  fight  was  recognized  as  a  better  course  than  to  stand 
in  ineffectual  scorn.*  As  a  result  the  sweeping  victory  ex- 
pected by  the  Republican  Politicians  did  not  occur  in  Geor- 
gia. A  Republican  governor  was  elected ;  but  in  the  state 
senate  the  seats  were  equally  divided  between  the  Republi- 
cans and  the  Conservatives,  in  the  state  house  of  represen- 
tatives the  Conservatives  obtained  a  large  majority,  and  of 
the  seven  Congressmen  elected  three  were  Conservatives.^ 

"A.  A.C,  1868,  p.  309. 

'  Testimony  before  the  reconttruction  committee,  H.  M.  D.,  40th  CoDgren^ 
3d  leition,  no.  52,  p.  26.    See  also  M.  F.  U.,  March  10  and  17, 1867. 
*Tribmie  Ahnanac  for  1869,  p.  78. 
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THE  SUPPOSED   RESTORATION  OF   1 868 

The  passage  of  the  Secoiiattactloii>  Acts  ef  1867  deter- 
nuacd  the  course  of  reconstftictioiiy  but  did  ttot  stop,  discu*- 
sto».  When  Congress  met  in  December^  li6^^  the  acts 
passed  continued  to  be  attaclsed  and  defended  and  new 
bills  to  be  introduced  and  dropped.  But  the  plan  as  adopted 
ccmained  untouched,  with*  one  exception. 

One  of  the  reasons  given  by  the  joint  committee  on  r«^ 
construction  for  abolishing  the  Johnson  governments  was 
that  the  Johnson  constitutions  had  not  been  ratified  by  pop- 
ufar  vote^  and  therefore  did  not  rest  upon  the  consent  of  a 
majority  of  the  people.  To  avoid  a  like  defect  in  the  new 
governments  the  act  of  March  25  had  provided  that  the  new 
constitutions  should  be  regarded  as  adopted  only  if  a  majoi- 
ityof  the  registered  voters  took  part  in  the  vote  on  the 
question  of  adoption.  At  its  next  session  Congress  repenteii 
of  this  provision ;  it  was  now  seen  ta  involve  the  risk  that 
the  opponents  of  reconstruction  in  the  southern  states 
wonld  defeat  the  new  constitutions  hy  the  plan  of  inactiom 
This  risk  should  be  avoided,  since  the  adoption  of  a  state 
constitution  probably  meant  the  election  of  a  Republican 
state  government^  and  hence  of  Republican  Senators,,  as 
welt  as  Republican  Congressional  Representatives  and  R^ 
publican  Presidential  Electors  in  November,  186S.  These 
advantages^  would  be  lost  if  the  new  constitutions  were  de- 
feated. Therefore,  by  an  act  which  became  law  on  March 
tl,  1868^1  the  reconstruction  legisTation  was  amended  so  as  to 
provide  that  elections  held  under  that  legislation  should  be 
507]  49 
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decided  by  a  majority  of  the  votes  cast.  This  act  also 
adopted  as  part  of  the  general  scheme  two  expedients  al- 
ready employed  by  Pope  in  the  Third  District.  That  is  to 
say,  it  provided  that  any  registered  voter  might  vote  in  any 
election  district  in  his  state,  provided  he  had  lived  there  ten 
days,  and  that  the  elections  should  be  ''  continued  from  day 
taday."' 

Aside  from  these  alterations,  Congress  allowed  recon- 
struction to  complete  its  course  according  to  the  first  plan. 
Within  the  first  six  months  of  1868  North  Carolina,  South 
Carolina,  Louisiana  and  Florida,  besides  Georgia,  had 
adopted  new  constitutions.  According  to  the  Act  of  March 
2,  1867,  two  more  steps  would  complete  the  process  for  these 
states ;  namely,  the  ratification  by  their  legislatures  of  the 
Fourteenth  Amendment,  and  the  declaration  "  by  law  "  (pro- 
vided Congress  approved  the  constitutions)  that  they  were 
entitled  to  representation  in  Congress."  Congress  now  de- 
cided, instead  of  waiting  for  the  ratification  of  the  amend- 
nrcnt,  to  pass  the  declaratory  law  at  once,  which  should 
operate  as  soon  as  the  ratification  should  have  occurred. 
By  this  method  one  act  would  suflSce  for  all  the  states 
which  had  adopted  constitutions. 

The  bill  for  this  purpose  was  called  the  Omnibus  Bill. 
It  provided  that  North  Carolina,  South  Carolina,  Georgia, 
Florida,  Louisiana,  and  also  Alabama,^  should  be  admitted 
Co  representation  in  Congress  as  soon  as  their  legislatures 
elected  under  the  new  constitution  should  have  ratified  the 
Fourteenth  Amendment,  on  condition  that  the  provisions  of 
that  amendment  regarding  eligibility  to  office  should  at  once 

^  U.  S.  L.,  vol.  15,  Public  Laws,  p.  41.  '  See  sects.  5  and  6. 

^he  vote  in  Alabama  on  the  adoption  of  the  constitution  resulted  in  favor  of 
adoption;  but  less  than  half  of  the  registered  voters  voted,  and  the  vote  was  taken 
before  the  passage  of  the  act  of  March  1 1, 1868,  above  mentioned.  Excuse  was 
fdund  by  the  Republican  leaders  for  waiving  this  irregularity.  C  G.,  40th  Congreis, 
2d  session,  p.  2463. 
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go  into  operation  in  those  states,  and  on  condition  that  the 
constitution  of  none  of  them  should  ever  be  amended  so  as 
to  deprive  of  the  right  to  vote  any  citizens  entitled  to  that 
right  as  the  constitutions  then  stood.  A  special  condition 
was  imposed  on  Georgia ;  namely,  that  Article  V.,  section 
17.  §§  I  and  3  of  her  constitution  be  declared  void  by  the 
legislature.  A  precedent  for  such  a  requirement  was  found 
in  the  act  of  1821,  admitting  Missouri  to  statehood.'  The 
bill  gave  the  governors-elect  in  the  states  concerned  author- 
ity to  call  the  legislatures  immediately  to  fulfill  the  required 
conditions.* 

The  Omnibus  Bill  became  law  on  June  25,  1868.  On  the 
same  day  Rufus  B.  Bullock,  the  governor-elect  of  Georgia, 
issued  a  proclamation  in  accordance  with  the  act,  summon- 
ing the  legislature  to  meet  on  July  4th.3 

Now,  the  Reconstruction  Act  of  July  lOth,  1867,  had  pro- 
vided as  follows : 

All  persons  hereafter  elected  or  appointed  to  office  in  said  military  districts,  under 
any  so-called  state  or  municipal  authority,  or  by  detail  or  appointment  of  the 

district  commanders,  shall  be  required  to  take the  oath  of  office  prescribed 

by  law  for  officers  of  the  United  States.^ 

On  April  15th  Meade  had  announced  that  in  accordance 

with  this  provision  the  members  of  the  legislature  to  be 

elected  on  April  20th  would  be  required  to  subscribe  to  the 

Test  Oath.      But  he  was  later  advised  from   headquarters, 

and  by  certain  prominent  members  of  Congress,  that  the 

persons  contemplated  by  the  act  of  July  19,  1867,  were  those 

elected  under  the  Johnson  government,  not  under  the  new 

government ;  and  that  therefore  the  men  elected  on  April 

^  C  G.,  40th  Congress,  2d  session,  p.  2859  (Trumbull's  speech). 

•U.  S.  L.,  vol.  15,  Public  Acts,  p.  73.  »  S.  J.,  1868.  p.  3. 

*The  Iron  Qad  or  Test  Oath,  to  the  effect  that  the  person  swearing  had  never 
borne  arms  against  the  United  States,  or  in  any  way  served  the  Confederacy.  U. 
S.  L.,  vol.  12,  p.  502. 

•G.O.  r.  M.  D.,  i868,no.  61. 
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90th  were  not  '*  officers  elected  under  any  so-called  state 
authority"  in  the  sense  of  the  act  of  July  19th.  The  eligi- 
bility of  these  men,  he  was  told,  was  to  be  determined  by 
the  provisions  of  the  new  constitution  and  by  the  Fourteenth 
Amendment,  and  they  were  not  required  to  take  the  Test 
Oath.'  Meade  therefore  did  not  enforce  his  order.  But 
though  the  new  government  was  exempt  from  this  one  re- 
quirement of  the  Reconstruction  Acts,  it  was  subject  to  the 
provision  which  said : 

until  the  people  of  said  rebel  ttates  ihall  be  by  law  admitted  to  repreaentaf 

tion  in  the  Congress  of  the  United  States,  any  civil  government  which  may  exist 
therein  shall  be  deemed  provisional  only,  and  in  all  respects  subject  to  the  para- 
mount authority  of  the  United  States. 

Over  the  new  state  government,  as  over  the  old,  Meade 
would  exercise  the  powers  of  a  district  commander  until  the 
legislature  by  complying  with  the  requirements  of  the 
Omnibus  Act,  should  have  made  that  act  operative. 

On  June  28  Meade  relieved  General  Ruger  of  the  office  of 
governor  and  appointed  in  his  place  the  governor-elect,  Bul- 
lock, whom  he  directed  to  organize  the  legislature  on  July  4.* 
When  the  legislature  met  on  that  day,  therefore,  Bullock 
called  each  house  to  order  in  turn,  and  under  his  direction  as 
chairman  the  members  were  sworn  in  (by  the  official  oath 
prescribed  in  the  state  constitution),  and  the  presiding  offi- 
cers elected. 

On  July  7  the  legislature  informed  the  governor  that  it 
was  organized  and  ready  to  proceed  to  business.  Bullock, 
instead  of  replying,  wrote  to  Meade,  stating  that  it  was 
alleged  that  a  number  of  men  seated  in  the  legislature  were 
ineligible  to  office  according  to  the  proposed  Fourteenth 
Amendment,  and  hence  were  disqualified  from  holding  their 

^  S,  R.,  40th  Congress,  3d  session,  no.  192,  p.  38.    See  also  C  C,  41st  Congress, 
1st  session,  p.  594. 
•G.  O.  T.  M.  D.,  1868,  no.  98. 
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seats  by  the  Omnibus  Act*  Meade  replied  on  July  8  that 
the  allegation  was  serious,  and  that  he  would  not  recognize 
as  valid  any  act  of  the  legislature  until  satisfactory  evidence 
should  be  presented  that  the  legislature  contained  no  mem- 
ber who  would  be  disqualified  from  ofiiice  by  the  Fourteenth 
Amendment.'*  Bullock  sent  Meade's  letter  to  the  legislature, 
and  both  houses  appointed  committees  to  investigate  the 
eligibility  of  every  member.  These  committees  reported  on 
July  17,  The  senate  committee  reported  that  no  senators 
were  ineligible.  A  minority  of  the  committee  found,  on  evi- 
dence detailed  in  its  report,  that  four  were  ineligible.  After 
much  debate  the  majority  report  was  adopted.3  The  house 
committee  reported  that  two  representatives  were  ineligible. 
A  minority  report  found  three  ineligible.  A  second  minor- 
ity report  found  that  none  were  ineligible.  The  last  was 
adopted.* 

The  conclusions  of  the  two  houses  may  be  regarded,  in 
view  of  these  proceedings,  with  some  just  suspicion.  Bullock 
in  informing  Meade  of  them  expressed  the  opinion  that  the 
legislature  had  failed  to  furnish  the  *'  satisfactory  evidence  " 
upon  which  Meade  had  conditioned  his  recognition.^  If 
Meade  had  desired  to  know  the  exact  truth,  he  might  well 
have  accepted  Bullock's  advice  and  ignored  the  reports,  in- 
vestigated the  records  of  the  legislators  himself,  and  ex- 
cluded those  whom  he  found  ineligible.  But  Meade  desired 
only  to  see  that  the  acts  of  Congress  were  complied  with. 
** Satisfactory  evidence"  was  evidence  not  logically,  but 
formally  satisfactory'.  Meade  followed  the  established  prin- 
ciple that  legislative  bodies  are  the  final  judges  of  the  eli- 
gibility of  their  members.     He  considered  the  statement  of 

>  S.  R.,  40th  Congrets,  3d  scfldon,  no.  192,  p.  7. 

<  IHd.    See  also  H.  }.,  1868,  p.  25. 

»  S.  J.,  1868,  p.  34.  *  H.  J.,  1868,  pp.  36, 44. 

*  S.  R.,  40th  Congren,  3d  session,  no.  192,  p.  8. 
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the  legislature  that  its  members  were  all  eligible  formally 
satisfactory  evidence  that  the  acts  of  Congress  were  obeyed. 
Having  this  evidence,  he  refused  to  interfere  further.  His 
decision  was  influenced  partly  by  reluctance  to  interfere  more 
than  was  necessary,  and  partly  by  aversion  to  aiding  Bullock 
to  gain  a  party  advantage,  which  he  alleged  to  be  the  gov- 
ernor's chief  motive  in  urging  the  rejection  of  the  reports.' 
He  acted  with  the  approval  of  the  general  of  the  army.* 

He  notified  the  governor  that  the  legislature  was  legally 
organized  from  the  date  of  the  adoption  of  the  reports 
(July  I7).3  Bullock  transmitted  this  message  to  the  legis- 
lature on  July  21.  On  that  day  both  houses  ratified  the 
Fourteenth  Amendment  and  declared  void  the  sections  of 
the  constitution  required  to  be  so  declared  by  the  Omnibus 
Act.* 

As  soon  as  the  legislature  had  performed  these  acts 
Georgia  was,  presumably,  according  to  the  acts  of  Congress, 
a  state  of  the  Union.  On  July  22  Meade  directed  all  state 
officers  holding  by  military  appointment  to  turn  over  their 
offices  to  those  elected  or  appointed  under  the  new  govern- 
ment.s  On  July  28  orders  issued  from  the  headquarters  of 
the  army  stating  that  the  general  commanding  in  the  Third 
Military  District  had  ceased  to  exercise  authority  under  the 
Reconstruction  Acts,  and  that  Georgia,  Florida  and  Ala- 
bama no  longer  constituted  a  military  district,  but  should 
henceforth  constitute  an  ordinary  military  circumscription — 
the  Department  of  the  South.^  On  July  22  Bullock,  who 
had  up  to  that  time  been  governor  by  military  appointment, 
was  inaugurated  in  the  regular  manner  and  became  gov- 
ernor under  the  state  constitution.^     On  July  25,  the  seven 

*  S.  R.,  40th  Congress,  3d  sessioT),  no.  192,  p.  38. 

«  md,  » Ibid,,  p.  13.  *  II.  J.,  1868,  p.  52. 

»G.  O.T.  M.  D.,  1868,  no.  103. 

•G.  O.  H.,  1868,  no.  55.  '  H.  J.,  1868,  p.  57. 
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congressmen-elect  from  Georgia  were  seated  in  the  House 
of  Representatives.'  The  Georgia  Senators  would  doubtless 
have  been  seated  at  this  time  if  they  had  arrived  before  the 
close  of  the  session ;  but  they  were  elected  by  the  legisLih- 
ture  on  July  29,*  two  days  after  Congress  adjourned.^ 
In  view  of  Georgia's  compliance  with  the  Reconstruction 
Acts  and  the  Omnibus  Act,  and  in  view  of  the  various  offi- 
cial recognitions  that  that  compliance  was  complete,  there 
could  now  be  no  doubt  that  her  reconstruction  was  accom- 
plished and  her  statehood  regained. 

'  C  C,  40th  Congress,  2d  session,  pp.  4472, 4499>  450a 

'  H,  ]^  1868,  p.  104.  *  C  G«,  40tb  Congress,  2d  session,  p.  451S. 
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CHAPTER  VI 

THE    EXPULSION  -OT    THE  mrCROES    FROM    THE    LECBUi- 
TURE  AND  THE  (USES  ^FO  WHICH  THIS  EVENT 
IRTAS  APPI/IED    . 

When  the  Georgia  Republicans,  or  Radicals,  as  they  were 
locally  called,  found  that  fnstiead  of  a  sweeping  victory  they 
had  won  only  a  governorship  hemmed  in  by  a  hostile  legisla- 
ture, an  effort  was  made,  as  we  have  said,  to  improve  their 
position  through  the  interference  of  Meade.  Meade  refused 
to  aid  them.  When,  a  short  time  afterwards,  federal  power, 
on  which  they  had  hitherto  relied,  was  completely  withdrawn, 
they  seemed  left  to  make  the  best  of  an  uncomfortable  posi- 
tion without  any  assistance.  At  this  point  a  god  appeared 
from  the  machine. 

In  the  state  senate  there  were  three  negroes,  in  the  lower 
house  twenty-five.'  Their  presence  was  an  offense.  It  was  an 
oflfense  not  merely  to  the  Conservative  members.  Some  of 
the  Republicans  entertained  Conservative  sentiments  and 
principles,  but  supported  reconstruction  simply  in  order  to 
hasten  the  liberation  of  the  state  from  Congressional  interfer- 
ence.' To  them  as  well  as  to  the  Conservatives  "  negro  rule" 
was  obnoxious.  Negro  rule,  so  far  as  it  consisted  in  neg^o 
suffrage,  was  established  by  the  constitution.  But  negro 
ofHce-holding  was  not  so  established  expressly.     As  early  as 

*  A.  A.  C  1868,  p.  312. 

'Hie  most  prominent  of  these  was  Ex-Governor  Brown.  He  went  as  a  dele- 
gate to  the  Republican  National  ConTention  in  1868,  but  in  a  speech  there  de- 
dared  his  opposition  to  the  granting  of  political  power  to  the  negro.  Averj,  /US' 
»ry  of  Georgia^  p.  385. 

S6  CSU 
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July  25,  1868,  the  question^  whether  negroes  were  eligible  to 
the  legislature,  was  raised  in  the  state  senate.' 

Legally  considered,  the  question  had  two  sides,  each  sup- 
ported by  eminent  lawyers.  For  the  negroes  it  was  argued 
that  Irwin*s  Code,  which  was  made  part  of  the  law  of  the 
state  by  the  constitution,*  enumerated  among  the  rights  of 
citizens  the  right  to  hold  office.^  Negroes  were  made  citi- 
zens of  equal  rights  with  all  other  citizens  by  the  new  con- 
stitution.* Therefore  they  had  the  right  to  hold  office.  It 
was  true  that  the  constitution  did  not  grant  the  right  to  hold 
office  to  the  negroes  expressly,  as  it  granted  the  right  to 
vote;  but  in  view  of  the  fact  that  the  convention  which 
made  the  constitution  was  elected  by  25,000  white  and  85,- 
000  colored  men,  and  that  that  constitution  was  adopted  by 
35,000  white  and  70,000  colored  men,  it  would  be  absurd  to 
suppose  that  the  intent  of  that  instrument  was  to  withhold 
office  from  the  negroes.'  On  the  other  side,  it  was  argued 
that  the  right  to  hold  office  did  not  belong  to  every  citizen, 
but  only  to  such  citizens  as  the  law  specially  designated, 
or  to  such  as  possessed  it  by  common  law  or  custom. 
Irwin's  Code  could  not  be  cited  to  prove  that  negroes 
had  the  right,  because  that  law  had  been  enacted  before 
the  negroes  had  been  made  citizens,  and  the  word  citizens 
in  it  referred  to  those  who  were  citizens  at  that  time.  As 
the  negro  had  no  right  to  hold  office  because  he  was  a 
citizen,  and  as  he  could  not  claim  the  right  from  common 
law  or  custom,  he  could  obtain  it  only  by  specific  grant  of 
law.  There  was  no  such  grant.  The  argument  for  the 
negro  was  made  by  the  Supreme  Court  of  the  state  in  1869, 
the  opposing  argument  by  one  of  the  justices  of  that  court 
in  a  dissenting  opinion.^ 

*  S.  J ,  1868,  p.  84.  'Constitiitioii  of  1868,  Art.  xi,  §  3. 
'  Irwin*t  Cod*;,  1868,  }  1648.  *  Art.  i,  sec.  2. 

'  This  ingeDioas  argument  of  intent  was  made  by  Bollock.    H.  J.,  1868,  p.  300. 

*  White  verius  Oements,  Georgia  Reports,  rol.  39,  p.  232. 
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Such  were  the  legal  aspects  of  the  question,  which  were  of 
course  less  important  than  the  political  and  the  emotional 
aspects.  The  legislature  passed  upon  the  issue  in  the  early 
part  of  September,  1868,  by  declaring  all  the  colored  mem- 
bers ineligible,  and  admitting  to  the  vacated  seats  the  candi- 
dates who  had  received  respectively  the  next  highest  number 
of  votes.'  If  there  was  some  legal  ground  for  unseating  the 
negroes,  there  was  none  for  seating  the  minority  candidates. 
It  was  done  on  the  authority  of  the  clause  in  Irwin's  Code 
which  said : 

If  at  any  popular  election  to  Bll  any  office  the  person  elected  is  ineligible,  ...  the 
person  having  the  next  highest  number  of  rotes,  who  is  eligible,  whenerer  a  plu- 
rality elects,  shall  be  declared  elected.* 

But  this  clause  is  found  under  the  title  "  Of  the  Executive 
Department,"  and  under  the  sub-head  "  Regulations  as  to 
All  Executive  Offices  and  Officers."  Under  the  next  title 
"  Of  the  Legislative  Department,"  there  is  no  such  pro- 
vision. 

For  a  legislature  to  unseat  some  of  the  elected  members  be- 
cause on  not  untenable  legal  grounds  it  finds  them  ineligible,, 
is  not  unusual.  But  the  act  of  the  Georgia  legislature  could 
not,  under  the  circumstances,  be  regarded  in  the  ordinary 
way.  It  showed  strong  racial  prejudice.  It  was  a  startling 
breach  of  the  system  which  reconstruction  had  been  designed 
to  institute,  committed  the  very  moment  after  the  federal 
government  withdrew  its  hand.  It  fixed  on  Georgia  at  once 
the  earnest  and  unfavorable  attention  of  northern  public 
opinion.  This  fact  enabled  the  Georgia  Republicans  to 
bring  the  federal  government  again  to  their  assistance. 

Their  leader.  Governor  Bullock,  at  the  next  session  of 
Congress  (December,  1868),  presented  a  letter  to  the  Senate^ 
saying  that  Georgia  had  not  yet  been  admitted  to  the  Union. 

'  H.  J.,  1868,  pp.  242,  247.    S.  J.,  1868,  pp.  278, 280. 
'Irwin's  Code,  1868,  §  121. 
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She  had  not  been  admitted  by  the  Omnibus  Act,  for  that  act 
provided  that  she  shbuld  be  admitted  when  certain  things 
had  been  done,  and  those  things  had  not  been  done.  By  the 
Reconstruction  Act  of  Juiy  19,  1867,  all  persons  elected  in 
Georgia  were  required  to  take  the  Test  Oath.  The  members 
of  the  present  legislature  had  never  taken  it.  Therefore  the 
action  which  that  body  had  taken  on  July  21st,  regarding 
the  Fourteenth  Amendment,  was  not  a  ratification  by  a  legis- 
lature formed  acording  to  the  Reconstruction  Acts ;  it  was 
simply  a  ratification  by  a  body  which  called  itself  the  legis- 
lature. Hence  the  Omnibus  Act  had  not  yet  gone  into 
efTcct  as  to  Georgia,  and  Georgia  was  not  yet  entitled  to  rep- 
resentation in  Congress.' 

If  this  argument  was  valid  in  the  winter  of  1S68,  it  must 
also  have  been  valid  in  the  preceding  summer.  Yet  in  July 
Bullock  had  made  no  objection  to  being  inaugurated  as  gov- 
ernor of  Georgia,  on  the  ground  that  Georgia  had  not  be- 
come a  state.  He  had  not  refused  on  that  ground  to  issue 
on  September  loth  a  commission  to  Joshua  Hill,  reciting 
that  he  had  been  regularly  elected  to  the  Senate  of  the 
United  States  by  the  legislature  of  the  state,  and  signed 
"  Rufus  B.  Bullock,  governor."  ■  The  argument  was  an  after- 
thought, not  advanced  until  the  expulsion  of  the  negroes 
created  a  favorable  opportunity  for  a  hearing.  It  conflicted 
with  the  declarations  and  acts  of  the  military  authorities, 
and  of  the  House  of  Representatives,  but  the  sentiment 
aroused  by  the  expulsion  of  the  negroes  was  considered 
strong  enough  to  sustain  a  repudiation  of  those  declarations 
and  acts. 

Direct  appeal  to  this  sentiment  was  the  auxiliary  to  the 
above  argument.  Bullock's  letter  to  the  Senate  was  accom- 
panied by  a  memorial  from  a  convention  of  colored  men  held 
at  Macon  in  October.     It  said  that  there  existed  in  Georgia 

1 C.  G.,  40th  Congress,  3d  session,  p.  3.  '  Ibid^  p.  2. 
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a  spirit  of  hatred  toward  the  negroes  and  their  friends,  which 
resulted  in  the  persecution,  political  repression,  terrorizing, 
outrage  and  murder  of  the  negroes,  in  the  burning  of  their 
schools,  and  in  the  slander,  ostracism  and  abuse  of  their 
teachers  and  political  friends.  Of  this  the  act  of  the  legis- 
lature was  an  instance  and  an  evidence.  The  aid  of  the  fed- 
eral government  was  implored." 

Similar  charges  had  been  made,  it  will  be  remembered,  in 
the  debates  of  1866  and  1867.  Now,  however,  they  began 
to  be  urged  with  an  earnestness  and  persistence  altogether 
new.  So  conspicuous  is  this  fact  in  the  debates  in  Congress 
that  a  southern  writer  ironically  remarks :  "  From  this  time 
forth  the  entire  white  race  of  the  South  devoted  itself  to  the 
killing  of  negroes." "  The  rest  of  this  chapter  will  be  devoted 
to  considering  how  much  truth  there  was  in  the  reported 
abuse  of  negroes  and  "  loyal"  persons. 

We  stated  in  Chapter  II.  that  after  the  war  a  bitter  jealousy 
and  animosity  toward  the  negroes  arose  among  the  lower 
class  of  the  white  population,  and  in  Chapter  IV.  that  the 
restless  conduct  of  the  negroes  under  the  influences  of  re- 
construction filled  the  upper  class  with  such  alarm  that  they 
formed  secret  organizations  in  self-defence.  This  practice, 
at  first  supported  and  led  by  good  men  of  the  higher  class, 
simply  for  defence,  soon  fell  into  the  hands  of  the  poor 
white  class,  the  criminal  class,  and  the  turbulent  and  discon- 
tented young  men  of  all  classes,  and  became  an  instrument 
of  revenge,  crime  and  oppression.  The  change,  however, 
was  not  a  complete  transformation.  A  great  deal  of  the 
whipping  inflicted  upon  negroes  was  bona  fide  chastisement 
for  actual  misdemeanors.  This  mode  of  punishment  was 
the  natural  product  of  the  transition  from  the  old  social  con- 
ditions, when  the  negroes  were  disciplined  by  their  masters, 

^  C.  C,  40tb  Congress,  3d  session,  p.  3. 

'  Richard  Taylor,  Destruction  and  Reconstruction. 
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to  the  new  conditions.'  But  besides  these  acts  of  correc- 
tion many  outrages  were  committed  upon  negroes,and  also 
upon  white  men»  simply  from  malice  or  vengeance,  or 
other  private  motive.*  These  outrages  included  some 
homicides.3  The  testimony  of  credible  contemporaries  be- 
longing to  both  political  parties  agrees  that  the  Ku  Klux 
Klan  and  similar  organizations  were  used  only  to  a  very 
small  extent  for  political  purposes.^ 

How  many  of  these  corrective  or  purely  vicious  acts  were 
perpetrated  upon  negroes?  Democrats  of  that  time  com- 
monly said  that  the  number  was  insignificant,  that  the  peace 
was  as  well  kept  in  Georgia  as  in  any  northern  state,  and 
that  statements  to  the  contrary  were  invented  for  political 
purposes.5  The  number  was,  indeed,  greatly  exaggerated 
by  Republicans,  as  some  of  the  Republicans  themselves 
admitted.*  Making  allowance  for  the  warping  of  the  truth 
in  both  directions,  and  considering  the  statements  of  the 
moderate  Republicans,^  and  the  admissions  of  some  of  the 
Democrats,®  remembering  also  the  recent  disbandment  of  the 
army  and  the  disturbed  conditions  of  society,  we  must  con- 
clude that  the  attacks  on  negroes,  made  by  disguised  bands 
and  otherwise,  were  very  numerous. 

^  K.  K.  R.,  vol  6,  p.  93  (tesdmoDy  of  Augustus  R.  Wright) ;  p.  274  (testimony 
of  Ambrose  R.  Wright);  p.  236  (testimony  of  J.  H.  Christy);  p.  818  (testimony 
of  J.  E.  Brown). 

*  Ibid.,  vol.  7,  pp.  812, 818  (testimony  of  J.  E.  Brown) ;  p.  786  (testimony  of  B. 
H.  Hill). 

*  Ibid,,  vol.  6,  pp.  21  (testimony  of  C.  D.  Forsythe),  118  (testimony  of  Aug.  R. 
Wright);  vol  7,  pp.  988  (testimony  of  Linton  Stephens),  IC71. 

*  Ibid^  vol.  6,  pp.  426, 440  ^testimony  of  J.  H.  Caldwell),  108  (testimony  of 
Aug.  R.  Wright) ;  vol.  7,  p.  818  (testimony  of  J.  E.  Brown). 

*  Ibid.,  vol  6,  p.  344  (testimony  of  J.  B.  Gordon). 

*  C.  G.,  41st  Congress,  2d  session,  p.  1929  (Trumbull's  remarks). 

*  Report  of  committee  on  reconstruction,  H.  M.  D.,  40th  Congress,  3d  session, 
no.  52,  pp.  12  (testimony  of  Akerman),  27  (testimony  of  J.  E.  Bryant). 

•K.  K.  R.,  vol  6,  p.  107  (testimony  of  Aug.  R.  Wright). 
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The  friends  of  the  negroes  also  fared  badly.  Philan- 
thropic  women  who  came  from  the  North  to  teach  in  the 
negro  schools  were  almost  invariably  treated  with  contempt 
and  avoided  by  the  white  people.'  This  was  due  partly  to 
the  lingering  bitterness  of  the  war  and  partly  to  the  con- 
nection of  the  negro  schools  with  the  Freedmen's  Bureau. 
This  institution,  the  office  of  which  was  to  set  up  strangers, 
from  a  recently  hostile  country,  to  instruct  the  southern 
people  in  their  private  aflfairs,  was  in  itself  odious.  It  was 
rendered  more  odious  by  the  want  of  intelhgencc  and  tact, 
and  even  of  honesty,  which  is  said  to  have  frequently  char- 
acterized its  officers.  That  the  hatred  thus  aroused  should 
be  visited  upon  true  philanthropists  who  weie  connected 
with  the  Bureau  was  unfortunate,  but  inevitable.  As  for  the 
political  friends  of  the  negroes,  the  **  loyal "  men,  or  in 
other  words  the  white  men  who  supported  reconstruction, 
they  were  habitually  treated  by  the  Conservative  press  and 
by  Conservative  speakers  with  violent  invective.  Consena- 
tive  editors  and  orators  neither  engaged  in  nor  recommended 
the  slaughter  or  outrage  of  Radicals,  but  by  continually 
voicing  furious  sentiments,  they  furnished  encouragement  to 
action  of  that  sort  by  men  of  less  intelligence  and  self- 
control.* 

The  accounts  of  lawlessness  and  persecution  in  Georgia, 
though  exaggerated,  undoubtedly  had  a  substantial  founda- 
tion. Whether  this  fact  was  a  good  argument  for  renewed 
interference  in  the  stale  government  by  Congress  is  another 
question. 

*  K.  K.  R.,  vol.  7,  p.  838  (testimony  of  C.  W.  Howard). 

'ITiis  itatement  is  corrobcrated  by  the  testimony  of  B.  H.  Hill,  K.  K.  R.,  voL 
7,  p.  767. 
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CHAPTER  VII 

CONGRESSIONAL  ACTION  REGARDING  GEORGIA  FROM  DECEM- 
BER, 1868,  TO  DECEMBER,  1 869. 

On  December  7,  1868,  the  credentials  of  Joshua  Hill,  one 
of  the  Senators  elected  by  the  Georgia  legislature  in  the 
previous  July,  were  presented  in  the  United  States  Senate. 
Immediately  the  letter  of  Governor  Bullock  and  the  mem- 
orial of  the  negro  convention  were  also  presented.  These 
documents,  seconded  by  a  speech  from  a  Senator  dwelling 
on  the  fact  that  Georgia  was  under  "  rebel  control,"  secured 
the  reference  of  Hill's  credentials  to  the  committee  on  the 
judiciary.'  This  committee  on  January  25,  1869,  recom- 
mended that  Hill  be  not  admitted  to  the  Senate." 

The  reason  for  this  recommendation,  said  the  committee's 
report,  was  that  Georgia  had  failed  to  comply  with  the  re- 
quirements of  the  Omnibus  Act,  and  so  was  not  yet  entitled 
to  representation  in  Congress.  The  failure  here  referred  to 
was  not  that  alleged  by  Bullock — that  the  members  of  the 
legislature  had  not  taken  the  Test  Oath — but  the  failure  of 
the  two  houses  to  exclude  persons  disqualified  by  the  Four- 
teenth Amendment.  The  Omnibus  Act  had  provided  that 
Geprgia  should  be  entitled  to  representation  in  Congress 
when  her  legislature  had  ^' duly*'  ratified  the  Fourteenth 
Amendment.  The  word  duly  meant  in  a  certain  manner — 
namely,  the  manner  required  by  the  rest  of  the  act.     The 

'  C  G.,  40th  Congress,  3d  tetsion,  p.  2. 
'  S.  R.,  40tb  Congress,  3d  sesiion,  no.  192. 
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failure  to  exclude  the  disqualified  members  was  a  departure 
from  this  manner. 

We  saw  in  Chapter  V.  that  each  of  the  committees  ap- 
pointed by  the  Georgia  legislature  in  July  to  investigate  the 
eligibility  of  members  was  divided,  that  both  houses  voted 
that  all  were  ehgible  in  the  face  of  detailed  evidence  to  the 
contrary,  that  the  decision  of  the  lower  house  contradicted 
the  majority  of  its  committee,  and  that  Meade  accepted  the 
decision  rather  for  the  sake  of  convenience  and  finality  than 
because  it  was  indisputably  correct.  On  these  facts  and  on 
some  independent  investigation  the  Senate  judiciary  com- 
mittee based  its  belief  that  the  legislature  had  failed  to  obey 
the  Omnibus  Act  in  this  respect. 

Trumbull,  of  this  committee,  submitted  a  minority  report. 
He  admitted  that  the  decision  of  the  legislature  may  have 
been  incorrect.  But  he  protested  that  if  the  United  States 
government  intended  to  regard  the  presence  of  half  a  dozen 
ineligible  members  in  a  body  of  two  hundred  and  nineteen  as 
entirely  vitiating  the  action  of  the  legislature,  it  should  have 
taken  this  stand  at  first.  If  at  first  it  had,  through  its  repre- 
sentative, Meade,  overlooked  the  irregularity  as  a  trifle,  it 
seemed  only  just  to  continue  to  overlook  it,  and  not  to  make 
it  now  the  occasion  for  augmenting  the  turmoil  in  the  state 
by  fresh  interference. 

But  the  majority  rejoined  that  there  were  very  good  rea- 
sons for  not  overlooking  the  irregularity.  It  was  not  a  mere 
trifling  departure  from  the  letter  of  the  act  of  Congress,  it 
was  a  violation  of  the  spirit  of  that  act.  "  The  obvious  de- 
sign" of  the  Omnibus  Act**  was  to  prevent  the  new  organiza- 
tion from  falling  under  the  control  of  enemies  of  the  United 
States."  The  expulsion  of  the  negroes  showed  that  that  de- 
sign had  been  frustrated  and  that  the  government  was  under 
"rebel  control;"  it  showed  a  "common  purpose  to  .  .  .  re- 
sist the  authority  of  the   United   States."     Moreover,  the 
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"disorganized  condition  of  society"  in  the  state  made  it 
necessary  for  the  federal  government  to  intervene  again  in 
Georgia,  not  only  to  vindicate  its  law,  but  to  preserve 
order. 

The  protest  of  Trumbull  is  significant  as  an  early  sign  of 
the  growth  within  the  Republican  party  of  an  opposition  ta 
the  prolongation  of  Congressional  interference  with  the 
southern  state  governments. 

The  report  of  the  judiciary  committee  was  not  acted 
upon,  and  thus  the  Senate  avoided  a  categorical  decision. 
But  Hill  was  not  admitted.  A  number  of  bills  relating  to 
Georgia  were  introduced ;  a  bill  "  to  carry  out  the  Recon- 
struction Acts  in  Georgia  "  by  Sumner,*  a  bill  to  repeal  the 
act  of  June  25,  1868,  in  so  far  as  it  admitted  Georgia,  and 
to  provide  for  a  provisional  government  in  that  state^  by 
Edmunds,*  and  others.    All  of  these  soon  lapsed. 

Meanwhile,  in  the  House  of  Representatives  the  commit- 
tee on  reconstruction  had  been  instructed  to  examine  the 
public  affairs  of  Georgia  and  to  inquire  what  measures  ought 
to  be  taken  regarding  the  representatives  of  Georgia  in  the 
House.3  Many  citizens  of  Georgia,  black  and  white,  testi- 
fied before  the  committee.'^  Among  them  Governor  Bul- 
lock was  conspicuous,  advocating  the  enforcement  of  the 
Test  Oath  qualification — a  fact  which  aroused  great  indigna- 
tion in  the  state. 

The  doubtful  position  in  which  Georgia  now  hung  raised 
the  question,  what  should  be  done  with  her  electoral  votes 
in  February,  1869?  Congress  had  passed  a  joint  resolution 
on  July  20,  1868,  to  the  effect  that  none  of  the  states  af- 
fected by  the  Omnibus  Act  should  be  entitled  to  vote  in  the 
Electoral  College  in  1869  unless  at  the  time  for  choosing 
electors  it  had  become  entitled  to  representation  in  Con- 

^  C.  G.,  4Ctb  Congress,  3d  sestioo,  p.  27.  *  IHd.,  p.  144. 

'  Ibid^,  pp.  10  and  674.  *  H.  M.  D.,  40tb  Confress,  3d  session,  no.  53.. 
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gress.'  As  February  10,  the  day  for  counting  the  votes,  ap- 
proached, it  was  considered  desirable,  in  order  that  the  cere- 
mony might  pass  off  smoothly,  that  the  Senate  and  the 
House  should  agree  by  a  special  rule  what  should  be  done 
.with  Georgia's  votes.  Now,  the  Senate  could  not  agree  to 
«  rule  declaring  that  the  votes  should  be  counted,  for  that 
would  imply  that  the  state  had  become  entitled  to  represen- 
tation in  Congress,  and  the  Senate  had  refused  to  admit 
Hill.  But  the  House  could  not  concur  in  declaring  that  the 
votes  should  not  be  counted ;  for  that  would  imply  that  the 
gtate  had  not  become  entitled  to  representation  in  Congress, 
and  the  House  had  admitted  seven  Representatives  from  the 
•tate.  It  was  therefore  agreed  by  a  concurrent  resolution 
passed  February  8,  that  at  the  count  of  the  electoral  votes, 
in  case  the  Georgia  votes  should  be  found  not  to  affect  the 
result  essentially  (which  it  was  well  known  would  be  the 
case),  then  the  presiding  oiHcer  should  make  the  following 
announcement : 

Were  the  votes  presented  as  of  the  state  of  Georgia  to  be  counted,  the  result 

voald  be  for for  President  of  the  United  States,  —  votes;  if  not  counted, 

for ,  for  President  of  the  United  States,  —  votes;  but  in  either  case 

— —  is  elected  President  of  the  United  States; 

and  a  similar  announcement  of  the  votes  for  Vice-President.* 
Accordingly,  on  February  10,  amid  the  wildest  uproar,  caused 
by  the  blunders  of  a  perplexed  chairman  and  the  violent 
protest  of  a  group  of  Representatives,  led  by  Butler,  against 
the  execution  of  the  special  rule,  which  had  been  rushed 
through  the  House  without  their  knowledge,  it  was  an- 
nounced that  the  electoral  vote  was  as  follows : 

For  Grant  and  Colfax 

Including  Georgia's  votes  .         .         214 

Excluding  Georgia's  votes  •         .         214 

'  JJ.  S.  L.,  vol.  15,  Public  Laws,  p.  257. 

•  C.  G.,  40th  Congress,  3d  session,  pp.  934,  976.    A  precedent  for  this  rule  was 
iound  in  the  similar  treatment  of  Missouri's  electoral  vote  in  1821, 
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For  Seymour  and  Blair 

Including  Georgia's  votes  .         •  8o 

Excluding  Georgia's  votes  .         .  71 

and  that  in  either  case  Grant  and  Colfax  were  elected.* 

On  March  5,  the  first  day  of  the  forty- first  Congress,  the 
House  cf  Representatives  was  able  to  get  rid  of  the  Georgia 
Representatives  on  a  technicality.  The  same  delegation 
which  had  represented  Georgia  since  July,  1868,  appeared 
again  to  finish  its  supposed  term.  Their  credentials  failed 
to  state  to  what  Congress  they  had  been  elected,  but  author- 
ized them  to  take  seats  in  the  House  of  Representatives  ac- 
cording to  the  ordinance  of  the  Georgia  constitutional 
convention  passed  March  10,  1868.  Now,  this  ordinance 
provided  that  all  the  public  officers  who  should  be  elected 
on  April  20  should  enter  on  their  duties  as  soon  as  author- 
ized by  Congress  or  by  the  general  commanding  the  military 
district,  but  should  continue  in  the  same  as  long  as  they 
would  if  elected  in  the  November  following."  These  Con- 
gressmen, then,  were  elected  to  serve  as  if  elected  in  Novem- 
ber, 1868,  that  is,  they  were  elected  members  of  the  forty- 
first  Congress.  But  they  had  already  served  several  months 
in  the  fortieth.  If  they  should  serve  through  the  forty-first 
they  would  exceed  the  constitutional  term.  The  convention 
of  Georgia  could  make  the  first  term  of  all  state  officers 
longer  than  the  regular  term  subsequently  to  obtain;  it 
could  not  so  lengthen  the  term  of  members  of  the  Congress 
of  the  United  States.  The  credentials  were  referred  to  the 
committee  of  elections,  and  the  House  was  thus  relieved  of 
the  presence  of  the  Georgia  representatives,  which  would 
have  been  an  embarrassment  in  the  subsequent  proceedings.^ 

*  C.  C.  4c th  Congress,  3d  sessioD,  pp.  IC57,  ff.  »  G.  C,  1867-8,  p.  567. 

'C.  G.,  41st  Congress,  ist  session,  pp.  16,  x8.  The  committee  of  elections  re- 
ported on  Jan.  28, 1870,  that  the  Georgia  representatives  were  not  entitled  to  seats 
in  the  41st  Congress,  having  sat  in  the  4Cth.  IL  C,  41st  Congress,  2d  session, 
no.  16. 
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Several  bills  relating  to  Georgia  were  then  introduced, 
which,  though  they  were  not  advanced  very  far,  are  worth 
noticing.*  Their  titles  indicate  the  purpose  "to  enforce 
the  Fourteenth  Amendment."  Now,  the  Fourteenth  Amend- 
ment consists  principally  of  prohibitions  on  states ;  it  could 
not  be  enforced  in  Georgia  unless  Georgia  was  a  state. 
Georgia  had  (it  was  assumed)  admitted  to  her  legislature 
men  subject  to  the  disqualifications  of  the  Fourteenth 
Amendment,  and  had  excluded  men  from  the  legislature 
on  the  ground  of  color,  thus  denying  the  equal  protection  of 
the  laws  to  citizens.  The  latter  act  had  been  done  after  the 
Fourteenth  Amendment  went  into  effect  (July  28,  1868  ■), 
the  former  before,  but  its  effect  continued.  If  Georgia  was 
a  state,  then,  she  had  violated  the  amendment,  and  Con- 
gress might  correct  these  two  acts  by  virtue  of  its  power  to 
enforce  the  amendment.  If  Georgia  was  not  a  state,  she 
had  not  violated  the  Fourteenth  Amendment,  but  her  acts 
were  subject  to  correction  by  Congress,  because  her  govern- 
ment was  "  provisional  only."  If,  therefore,  Congress  pro- 
posed to  enforce  the  Fourteenth  Amendment  in  Georgia,  it 
acknowledged  that  Georgia  was  a  state,  and  so  debarred 
itself  from  any  interference  not  necessary  to  enforce  that 
Amendment.  If  it  proposed  to  interfere  simply  as  with  a 
provisional  government,  there  was  no  such  limitation. 

The  bills  of  the  first  session  of  the  forty-first  Congress  pro- 
posed to  enforce  the  Fourteenth  Amendment.  To  secure 
the  enforcement  of  the  disqualification  clause  they  provided 
that  each  member  of  the  legislature  should  be  required  to 
take  an  oath  saying  that  he  was  not  disqualified  by  the 
amendment,  and  that  those  who  did  not  so  swear  should  be 
excluded.  To  secure  equal  rights  to  the  colored  legislators 
they  provided  that  all  persons  elected  to  the  legislature  (ac- 

'  C  G.,  41ft  CoDgress,  ist  session,  pp.  8,  363,  591. 
'  U.  S.  L.,  vol  15,  appendix,  p.  xiL 
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cording  to  General  Meade's  announcement  of  the  result  of 
the  election  of  1868)  who  should  take  the  test  oath  required 
should  be  admitted,  and  that  the  expulsion  of  the  negroes 
should  be  declared  void.  The  federal  military  authority  was 
to  assist  in  executing  these  measures  if  requested  by  the 
governor.  These  measures,  it  will  be  observed,  were  only 
such  as  might  legally  be  taken  regarding  Massachusetts  if 
it  violated  the  Fourteenth  Amendment. 

At  the  next  session  of  Congress,  beginning  in  December, 
1869,  the  policy  of  enforcing  the  Fourteenth  Amendment  was 
abandoned  for  the  alternative  policy  of  legislating  for  a 
provisional  government.  The  reason  for  the  change  was 
an  emergency  in  which  the  Republican  Politicians  found 
themselves.  In  the  previous  February  Congress  had  passed 
the  joint  resolution  proposing  the  Fifteenth  Amendment. 
By  December  it  seemed  certain  that  the  number  of  ratifying 
states  would  fall  short  of  the  required  three-fourths  by  just 
one,  unless  Congress  could  prevent  it.'  Georgia  furnished 
the  means  of  preventing  it.  In  March  her  legislature  had 
rejected  the  proposed  amendment.*  It  could  now  be  forced 
to  ratify  and  thus  complete  the  necessary  majority.  Georgia 
must  then  be  treated  not  as  a  state  which  had  violated  the 
Fourteenth  Amendment,  but  as  a  provisional  organization 
subject  to  the  uncontrolled  will  of  Congress.  A  bill  was  ac- 
cordingly prepared  containing  the  same  provisions  as  the 
bills  of  the  preceding  session,  but  adding  this  clause: 
"  That  the  legislature  shall  ratify  the  Fifteenth  Amendment 
before  Senators  and  Representatives  from  Georgia  are  ad- 
mitted to  seats  in  Congress."  In  accordance  with  its  differ- 
ent legal  basis  the  bill  was  entitled :  "  An  act  to  promote 
the  reconstruction  of  the  state  of  Georgia." 

Little  need  be  said  of  the  manner  in  which  this  bill  was 

'  W.  A.  Dnniiiiig,  Thi  Civii  War  and  Rec&nUnuiUth  PP«  226-228,  243. 
*S.  J.,  1869,  p.  806;  H.  J.,  p.  6ia 
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passed.  The  usual  partisan  abuse  prevailed  on  both  sides. 
The  Democrats  made  a  remarkable  opposition,  led  by  Beck 
of  Kentucky.'  The  Republicans  were  aided  by  a  message 
irom  President  Grant  urging  the  intervention  of  Congress** 
by  the  report  of  the  reconstruction  committee  on  affairs  in 
Georgia,'  and  by  a  report  from  General  Terry,  who  was 
stationed  in  the  Department  of  the  South,  alleging  that 
disorder  was  rampant  in  Georgia  and  the  need  of  further  mili- 
tary government  by  federal  authority  imperative/  Terry's 
superior  officer,  General  Halleck,  added  a  postscript  to 
Terry's  report  to  the  effect  that  Terry  was  mistaken,  that  the 
disorder  in  Georgia  was  much  less  than  was  commonly  be- 
lieved, and  that  federal  interference  was  highly  inadvisable.' 
Aided  by  the  report  and  undeterred  by  the  postscript,  the 
Republicans  discoursed  of  "  rebel  control "  and  "  murder" 
with  unprecedented  effect  Butler  said  that  Congress  must 
act  instantly ;  if  action  on  the  bill  is  postponed,  he  said, "  the 
rest  of  the  Republican  majority  of  that  state  may  be 
murdered,  even  during  Christmas  week,  when  the  Son  of 
God  came  on  earth  to  bring  peace  and  good  will  to  man."^ 
The  bill  became  law  on  December  22,  1869.'  Congress 
thus  decided  at  last  to  adopt  the  opinion  of  the  Senate  judi- 
ciary committee,  that  Georgia  had  not  become  a  state 
through  the  Omnibus  Act.  General  Meade,  in  declaring  the  • 
contrary,  had  been  mistaken.  Bullock,  in  calling  himself 
governor,  had  been  mistaken.  The  House  of  Representa- 
tives,  in  admitting  members  sent  from  Georgia,  had  been 

^  C.  G.,  41st  CongresB,  2d  lessioD,  p.  251.  '  Ibid.,  p.  4. 

*  H.  M.  D.,  40th  CoDgress,  3d  tession,  no.  52. 

*  S.  D.,  41ft  Congress,  2d  session,  no.  3. 

*  Ibid,    Halleck's  annual  report  of  Nov.  6^  1S69,  speaks  to  the  same  effecU 
R.  S.  W.,  1869,  abridged  edition,  p.  70. 

*  C  G.,  41st  Congress,  2d  session,  p.  246, 
^  U.  S.  L.,  ToL  16^  Pob.  Laws,  p.  59. 
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mistaken ;  they  were  de  facto  members,  but  had  no  legal 
right  there.'  The  legal  basis  of  the  act  of  December  22  was 
then  the  same  as  that  of  the  original  Reconstruction  Acts. 

The  question  which  had  been  raised  in  the  debates  on 
these  acts — ^What  legal  effect  could  the  action  of  a  body  not 
the  legislature  of  a  state  have  on  the  adoption  of  an  amend- 
ment to  the  constitution  ? — was  raised  again  here.  Some  dl 
the  Republicans  argued  that  such  action  could  have  no  effect 
and  should  not  be  required.*  Under  these  circumstances 
there  was  a  more  earnest  effort  than  any  heretofore  made  to 
defend  such  a  requirement.  It  was  answered:  True,  tfie 
body  which  will  ratify  the  amendment  in  Georgia  will  not  l9te 
a  state  legislature  at  the  time ;  but  it  will  later  become  a  sCate 
legislature,  and  then  by  relation  the  ratification  will  be  iio^ 
puted  to  the  state  legislature  and  will  thus  have  legal  effect. 
Relation,  an  operation  known  to  private  law,  had*  l^eKl 
applied  to  constitutional  law  in  several  previous  cases,  in  ofdSst 
to  give  to  acts  done  by  the  legislatures  of  territories  the  satne 
eflfect  as  if  they  had  been  done  after  statehood  wasi  oft 
obtained.3  The  ratification  by  Georgia  would'  be  valid"  By 
relation.'^ 

'  C  G.9  41ft  Congrcsi,  2d  session«  p.  1710  (Lawrence^  speech). 
'  IHd..  pp.  165  (Carpenter't  speech)  and  208  (Conkling't  qteech). 
'  C  G.,  41st  CoDgreis,  2d  session,  p.  2062. 
^Ihid^  p.  17x0  (Lawrence's  speech). 
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CHAPTER  VIII 

THE  EXECUTION  OF  THE  ACT  OF  DECEMBER  22,  1 869,  AND 
THE  FINAL  RESTORATION 

Before  relating  the  manner  in  which  the  act  of  Decem- 
ber 22,  1869  (which  we  shall  call  the  Reorganization  Act), 
was  executed,  we  must  mention  its  provisions  in  more  detail 
than  we  did  in  the  last  chapter.  It  first  *'  authorized  and  di- 
rected "  the  governor  by  proclamation  to  summon  "  forth- 
with" all  persons  elected  to  the  legislature  in  April,  1868, 
according  to  Meade's  announcement  of  the  result  of  the 
election  then  held,^  to  meet  in  special  session  "on  some  day 
certain."    The  act  continued : 

and  thereupon  the  said  general  aisembly  shall  proceed  to  perfect  its  organization 
In  conformity  with  the  Constitalion  and  laws  of  the  United  States,  according  to 
the  proTisions  of  this  act 

When  the  legislature  was  assembled,  every  person  claim- 
ing to  be  a  member  should  take  a  test  oath  prescribed  in 
the  act,  to  the  eflfect  that  he  had  never  been  a  member  of 
Congress  or  of  a  state  legislature,  nor  held  any  civil  office 
created  by  law  for  the  administration  of  any  general  law  of 
a  state,  or  for  the  administration  of  justice  in  any  state,  or 
under  the  laws  of  the  United  States,  nor  served  in  the  mili- 
tary or  naval  forces  of  the  United  States  as  an  officer,  and 
thereafter  engaged  in  or  supported  hostilities  against  the 
United  States ;  each  person  should  take  this  oath  or  else  an 
oath  (also  prescribed  verbatim)  that  he  had  been  relieved 
from  disability  by  Congress  according  to  section  3  of  the 

^  G.  O.  T.  M.  D^  1868,  no.  9a 

7a  [530 
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Fourteenth  Amendment.  The  exclusion  on  the  ground  of 
color  of  any  person  elected  and  otherwise  qualified,  the  act 
declared  "would  be  illegal  and  revolutionary/'  and  was 
"  prohibited."  The  act  directed  the  President  to  use  force 
in  executing  the  act  upon  application  from  the  governor. 

The  process  ordered  by  the  act  seems  simple  and  obvious, 
but  the  general  of  the  army  deduced  much  from  it  not  appar- 
ent on  its  face.  This  act,  he  reasoned,  implies  that  the 
Georgia  government  is  provisional,  and  has  never  ceased  to 
be  so  since  March  2,  1867.  And  in  that  case  the  act  of 
March  2,  1867,  has  never  ceased  to  operate  as  to  Georgia, 
since  by  its  own  terms  it  is  to  remain  in  force  in  each  "  rebel 
state  "  until  each  respectively  has  been  "by  law  admitted  to 
representation  in  the  congress  of  the  United  States."  Georgia 
has  not  been  so  admitted,  since  she  did  not  comply  with  the 
Omnibus  Act.  Therefore  the  Reconstruction  Acts  are  still 
in  force  in  Georgia,  and  the  general  orders  of  July  28,  1868, 
declaring  the  Third  Military  District  abolished  were  a  mistake. 
Accordingly  those  orders  were  countermanded  by  the  gen- 
eral of  the  army  on  January  4,  1870,  and  General  Terry,  a 
prominent  advocate,  as  wc  have  seen,  of  the  revival  of  mili- 
tary government  in  Geoi^sr,  was  placed  in  command  of  the 
remnant  of  the  Third  Military  District* 

The  War  Department's  deduction  from  the  Reorganization 
Act  of  authority  to  institute  again  the  system  of  the  Recon- 
struction Acts  came  a  month  or  two  later  under  the  consid- 
eration of  the  Senate  judiciary  committee,  and  was  pro- 
nounced a  gratuitous  perversion  of  the  act  last  passed.  That 
act  implied,  to  be  sure,  that  the  Georgia  government  was 
provisional ;  but  it  was  plainly  intended  not  to  revive  but  to 
supersede  the  former  regulations  regarding  that  government 
The  purpose  of  the  Reorganization  Act  was  simply  that  the 

^  G.  O.  IT.,  1870,  no.  I.  This  and  other  documents  relatialg  to  Teny't  admin* 
iitration  are  published  in  E.  D.,  4itt  Congren,  3d  teasion,  no.  388. 
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legislature  should  reorganize  itself  and  ratify  the  Fifteenth 
Amendment.  To  this  purpose  military  government  had  no 
relation.  The  Reconstruction  Acts  had  not  expired  accord- 
ing to  their  own  provisions  as  to  Georgia,  it  was  true,  but 
they  had  been  repealed  by  the  Reorganization  Act.  This 
was  further  proved  by  the  latter's  provision  that  military 
force  should  be  used  "  upon  the  application  of  the  governor." 
The  Reorganization  Act,  said  the  committee,  "invokes  mil- 
itary action  in  what  it  provides  shall  be  done,  and  no  more/'' 
Unfortunately  this  opinion  was  delivered  some  time  after  the 
theory  which  it  demolished  had  been  in  practical  operation. 

Terry,  having  received  the  rbU  of  military  governor,  played 
it  as  the  true  heir  to  the  power  of  his  great  predecessors.  He 
removed  from  office  three  sheriffs  and  a  county  ordinary  and 
appointed  successors.*  He  intervened  in  eight  private  con- 
troversies and  composed  them  with  a  strong  hand.)  In  two 
cases  before  the  state  courts  he  substituted  his  command  for 
the  regular  process.^  Still  more  apparent  was  the  official 
character  which  he  had  assumed,  in  his  conduct  toward  the 
legislature.  Possessing  the  power  wielded  by  Pope  and  Meade, 
he  could  issue  any  orders  he  pleased  to  that  body.  For  this 
reason,  and  because  he  was  in  sympathy  with  them,  the 
Georgia  Republicans  ardently  embraced  and  tenaciously 
clung  to  the  theory  that  he  was  not  a  mere  assistant  in  ex- 
ecuting the  Reorganization  Act,  but  a  military  governor 
under  the  Reconstruction  Acts. 

On  December  22,  1869,  Governor  Bullock  issued  his  proc- 
lamation (which  he  signed  '*  Rufus  B.  Bullock,  Provisional 
Governor"),  summoning  the  men  elected  to  the  legislature 
in  1868  to  meet  in  Atlanta  on  January  10  following.'     This 

'  S.  R.,  4itt  Congress,  2d  session,  no.  58. 
'  G.  O.  M.  D.  G.,  1870,  no.  2,  14, 16, 17. 

*  S.  O.  M.  D.  G.,  no.  4»  5, 6, 8, 9, 1 1, 14, 17.  *  Ihid.^  no.  10  and  ix. 

•  H.  J.,  1870,  fi.  3. 
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duty»  besides  that  of  calling  on  the  President  for  aid  if  he  saw 
fit,  was  the  only  one  expressly  entrusted  to  Bullock  by  the 
Reorganization  Act.  Another  one,  however,  was  deduced 
by  the  following  process  of  reasoning :  The  legislature  can 
do  nothing  before  its  members  are  qualified  according  to  the 
act  Since  it  can  do  nothing,  it  cannot  even  organize  itself. 
But  it  is  the  purpose  of  the  act  that  the  legislature  be  organ^ 
ized.  Therefore  some  one  else  must  be  intended  to  organize 
it  This  duty  naturally  belongs  to  the  governor,  since  the 
cognate  duty  of  convening  the  body  is  imposed  on  him.  In 
accordance  with  this  reasoning,  Bullock  appointed  a  tempor- 
ary clerk  for  each  house,  who  should  call  the  house  to  order 
and  preside  until  all  the  members  should  be  qualified  or  de* 
dared  disqualified,  by  taking  or  failing  to  take  one  of  the 
test  oaths  of  the  Reorganization  Act.'  This  appointment 
of  Bullock  rested  not  only  upon  the  reasoning  stated  above* 
but  upon  the  approval  of  Terry,  who,  whether  the  reasoning 
was  correct  or  not,  could  do,  or  order  to  be  done,  to  the 
legislature  anything  he  chose.' 

When  the  legislature  convened  on  January  10,  each  house 
was  called  to  order  by  its  temporary  clerk,  who  proceeded 
to  call  the  roll  of  names  announced  by  Meade  after  the 
election  of  1868,  for  the  administration  to  each  person  of 
one  of  the  requured  test  oaths.  On  the  same  day  the  upper 
house  completed  the  roll  call  and  the  swearing  in  of  mem- 
bers, and  effected  a  permanent  organization.  A  Republican 
(Conley )  was  elected  president  by  a  large  majority.  On  as- 
suming the  chair  he  delivered  an  oration,  the  spirit  of  which 
may  be  perceived  from  the  following  sentence:  "The  gov- 
ernment has  determined  that  in  this  republic,  which  is  not, 
never  was,  and  never  can  be,  a  democracy — that  in  this 
republic  Republicans  shall  rule."  ^ 

*  S.  J^  1870,  p.  3;  u.  j^  p.  7.  •  H.  J.,  p.  17. 

*S.  J.,  1870.,  p.  26. 
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Far  different  was  the  course  of  events  in  the  lower  house. 
When  that  house  assembled  it  found  one  Harris  in  the 
chair.  Forgetting  that  his  appointment  had  been  indorsed 
by  Terry  and  that  he  was,  therefore,  the  virtual  agent  of  a 
military  governor  who  had  the  power  to  do  anything  he 
chose  to  the  legislature,  the  Conservatives  raised  objection 
to  his  presiding  and  attempted  to  elect  a  temporary  chair- 
man in  the  usual  way.  This  attempt  precipitated  a  violent 
scene  in  the  house,  but  was  unsuccessful.  Harris  kept  his 
seat  and  ordered  the  roll  call  for  the  swearing  in  of  members 
to  proceed.  The  names  of  seventy-eight  persons  were  called 
and  as  many  of  these  as  were  present  were  sworn  in.  At 
this  point,' the  journal  records,  **  the  clerk  pro  tern,  announced 
that  the  house  would  take  a  recess  "  until  the  next  day.  This 
the  house  did.'  On  January  11  and  12,  the  same  proceed- 
ings occurred,  the  swearing  in  continuing  until  it  was  sus- 
pended and  the  house  adjourned  by  the  ** clerk  pro  tern*** 

Without  the  theory  that  the  Reconstruction  Acts  were 
still  in  force  these  proceedings  in  the  lower  house  would 
have  constituted  the  plainest  illegality.  But  if  Terry  was  a 
military  governor  and  Harris  his  agent,  they  were  legal. 
Though  the  Senate  judiciary  committee  later  declared  this 
a  false  interpretation  of  the  law,  yet  it  was  the  ofHcial  inter- 
pretation of  the  War  Department,  as  we  saw  by  the  order 
appointing  Terry .3  The  War  Department  had  a  right  to  de- 
cide what  the  Reorganization  Act,  which  it  was  to  aid  in  ex- 
ecuting, meant.  Its  decision,  whatever  its  character,  was 
never  officially  overruled.  Therefore  the  proceedings  in  the 
legislature  were  officially  regular. 

Before  the  legislature  met,  the  Conservative  papers  had 
published  an  article  by  a  state  judge  on  the  meaning  of 
the  first  test  oath  of  the  Reorganization  Act.     It  concerned 

>  H.  J.,  1870,  p.  3.  >  IHd^  pp.  19  and  3i. 

*  See  alto  a  letter  from  Shennan  to  Terry,  pabliihed  in  K.  K.  R«,  voL  i,  p.  311. 
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especially  the  phrase :  "  any  civil  office  created  by  law  for 
the  administration  of  any  general  law  of  a  state."  It  was 
argued  that  there  were  many  state  offices  not  included  in 
this  phrase — ^among  them  those  of  mayor,  alderman  and  state 
librarian.  Since  these  offices  were  not  "  for  the  administra- 
tion of  any  general  law/'  but  only  for  that  of  special  or  local 
law,  former  occupants  of  them  who  had  supported  the  Con- 
federacy could  take  the  present  test  oath.'  This  construc- 
tion would  give  an  advantage  to  the  Conservatives.  To 
counteract  it,  Bullock  applied  to  the  attorney  general  for  an 
official  interpretation.  That  officer  (Farrow  by  name)  re- 
sponded with  a  very  reasonable  opinion.  He  admitted  that 
officers  with  merely  local  functions  were  not  included  in  the 
phrase  in  question,  but  pointed  out  that  many  municipal  offi- 
cers had  the  powers  of  a  justice  of  the  peace.  In  such  cases 
they  were  charged  with  the  administration  of  general  law  and 
were  included  in  the  phrase.  The  state  librarian,  said  Far- 
row, executed  general  law  and  was  included.' 

After  the  swearing  in  of  members  had  gone  on  in  the 
house  of  representatives,  as  we  have  said,  it  was  believed  by 
the  Radicals  that  some  Conservatives  were  acting  upon  the 
judge's  interpretation  and  disregarding  the  attorney  gen- 
eral's, and  that  others  had  sworn  or  intended  to  swear  falsely 
who  were  debarred  even  by  the  former.  Ordinarily,  if  a  man 
intends  to  swear  falsely  to  a  test  oath  there  is  no  way  of 
preventing  him.  In  the  existing  state  of  public  opinion, 
prosecution  for  perjury  after  the  oath  of  office  was  taken  was 
impossible.  But  Georgia  had  a  military  governor.  By  is- 
suing orders  he  could  prevent  men  whom  he  believed  inel- 
igible from  swearing  and  could  unseat  those  whom  he  be- 
lieved to  have  sworn  falsely.     This  Terr>'  decided  to  do. 

On  January  13  he  detailed  a  board  of  soldiers  to  inves- 
tigate the  cases  of  twenty-one  members  elect  whose  eligibility 

1  Judge  Cabaniis  in  Atlanta  C^nsHtuHcHt  Jan.  8, 1870.  '  H.  J.,  1870,  p.  9. 
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was  questioned.'  Thb  board  sat  for  two  weeks,  and  fomul 
five  men  ineligible  *  and  eleven  eligible.^  Terry  accordingly 
forbade  the  five,  and  ordered  the  eleven,  to  be  sworn  in.  The 
remaining  five  of  the  twenty-one,  together  with  nineteen 
others,  confessed  ineligibility  by  filing  with  Bullock  applica- 
tion for  the  removal  of  their  disabilities  by  Congress.  These 
also  Terry  forbade  to  be  sworn  in.*  The  actions  and  the  de- 
cision of  the  board  of  inquiry  were  pronounced  fair  and  hon- 
orable even  by  the  Conservatives.*  The  nineteen  applica- 
tions for  Congressional  grace  were  said  to  have  been  pro- 
cured by  the  Radicals  through  intimidation  and  fraud.^  If 
the  applicants  were  in  fact  ineligible  but  intended  nevertheless 
to  take  the  oath,  then  we  must  admire  the  cleverness  of  the 
Radicals  in  dissuading  them,  by  whatever  means  they  did  it 
If  they  used  intimidation  and  fraud,  their  means  were  no 
worse  than  the  end  sought  by  their  victims — the  frustration 
of  a  law  by  perjur>^  On  the  other  hand,  if  nineteen  Conser- 
vatives who  were  eligible  were  induced  by  Radicals  to  peti- 
tion for  the  removal  of  ineligibility,  the  fact  may  excite  db- 
approval  of  the  Radicals,  but  hardly  pity  for  the  Conser- 
vatives. 

On  January  13,  when  the  board  of  inquiry  was  appointed, 
the  **  clerk  pro  tern''  of  the  lower  house,  by  order  of  Bullock 
countersigned  by  Terry,  had  declared  the  house  adjourned 
till  January  17,  to  await  the  decision  of  the  board.^  On  the 
17th  the  house  met  and  listened  to  the  reading  of  two  orders 
from  Bullock  indorsed  by  Terry ;  the  one  directing  the  state 
treasurer  to  issue  fifty  dollars  to  each  member  of  the  house, 

»  G.  O.  M.  D.  G.,  1870,  no.  3  and  4. 

'  IHd,^  no.  9  and  11.  *  IkitL^  no.  9. 

*  Ibid,^  no.  9  and  II.  *  Atlanta  ConsHtuHon^  Jan.  27, 1 8;ow 

*  C.  G.,  4i8t  Congress,  2d  session,  p.  1926  (Tiambull's  speech). 
»  H.  J.,  1870,  p.  22. 
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the  Other  ordering  the  house  to  adjourn  till  Januafy  19.' 
On  the  19th  the  house  met,  and  after  one  man  had  been 
sworn  in  was  adjourned  in  the  same  manner  till  the  24th.* 
On  the  24th  it  met  and  after  two  men  had  been  sworn  in  was 
again  adjourned  by  order  of  the  governor.^  On  the  morn- 
ing of  the  25th  it  met  and  was  adjourned  till  afternoon.  In 
the  afternoon  it  was  adjourned  as  soon  as  it  had  met  till  the 
next  day.  To  the  countersignature  of  Terry  in  this  case  was 
added  the  promise  that  this  was  the  last  adjournment  of  the 
series,  since  the  board  had  now  rendered  so  much  of  its  de- 
cision as  related  to  members  of  the  lower  house.  The  house 
was  therefore  ordered  to  swear  in,  on  the  next  day,  all  the 
remaining  members  elect  except  those  found  or  confessed 
ineligible,  and  to  elect  its  permanent  officers.^  On  January 
26  this  order  was  complied  with ;  the  Radical  candidate  for 
chairman  was  elected  by  a  large  majority,  and  the  redoubt- 
able "clerk  pro  tem.^'  having  presided  for  the  last  time, 
retired.* 

The  reorganized  legislature  on  February  2  complied  with 
the  remaining  requirements  of  the  Reorganization  Act  by 
ratifying  the  Fifteenth  Amendment.  On  the  advice  of  Bul- 
lock it  also  repassed  the  resolutions  of  July,  1868,  required 
by  the  Omnibus  Act.  This  was  not  necessary  to  re-admis- 
sion. It  is  true,  the  requirements  of  the  Omnibus  Act  had, 
by  the  hypothesis  of  the  Reorganization  Act,  never  been 
"duly"  fulfilled.  But  the  Omnibus  Act  had  been  super- 
seded by  other  legislation,  which  made  new  requirements 
and  did  not  renew  the  old.  The  renewal  of  the  unfulfilled 
requirements  had  been  discussed  in  Congress  and  rejected.* 
Nevertheless,  the  resolutions  were  passed  gratuitously.^ 

The  Omnibus  Act  had  definitely  said  that  Georgia  should 

'  H.  J.,  1870,  p.  23.  '  •  y^V.,  p.  25.  •  Ibid.,  p.  26. 

*  G.  O.  M.  D.  G.,  1870,  no.  10.  •  H.  J.,  1870,  p.  33. 

*  C  G.,  4itt  Congress,  2d  sessbo,  p.  208*  *  S.  J.,  1870,  p.  74;  H.  J.,  p.  74. 
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be  "  entitled  and  admitted  to  representation  in  Congress  as 
a  state  of  the  union  when  the  legislature"  bad  complied 
with  the  conditions  mentioned  in  the  act  The  Reorganiza- 
tion Act  was  not  so  definite.  It  said ;  ''The  legislature  shall 
ratify  the  Fifteenth  Amendment  .  .  .  before  Senators  and 
Representatives  from  Georgia  are  admitted  to  seats  in  Con- 
gress." This  might  be  construed  as  granting  title  to  represen- 
tation as  a  state  as  soon  as  the  Fifteenth  Amendment  should 
be  ratified,  or  as  merely  requiring  the  ratification  and  making 
no  definite  provision  as  to  restoration  but  leaving  that  sub- 
ject to  be  provided  for  by  another  act.  The  latter  construc- 
tion was  adopted  by  the  Georgia  Radicals,  since  it  prolonged 
the  tenure  of  their  military  governor.  It  followed  from  this 
construction  that  the  state  government  was  still  ''provi- 
sional*' and  could  not  proceed  with  its  business  like  a  regu- 
lar state  government.  So  after  electing  United  States  Sena- 
tors (the  election  of  July,  1868,  being  regarded  as  invalid,' 
and  the  present  election  probably  being  designed  to  become 
valid  by  relation),  the  legislature  adjourned  until  April  18, 
to  await  Congressional  action.*  In  April  Congress  had  taken 
no  action,  and  the  legislature,  after  sitting  a  fortnight,  took 
another  recess  of  two  months.'  Meantime  the  theory  of 
military  government  had  been  faithfully  observed.  Though 
the  legislature  was  only  provisional,  it  could  legislate  with 
Terry's  permission.  It  passed  a  stay  law  on  February  17, 
and  asked  Terry  to  enforce  it.^  On  May  2  it  passed  revenue 
and  appropriation  acts,^  but  not  before  Terry  had  informed 
it  through  the  governor  that  he  would  allow  those  acts  to 
have  the  validity  of  regularly  issued  military  orders.* 

Whatever  may  have  been  the  merits  of  the  construction  of 

>  See  Bullock'g  message,  H.  J.,  1870,  p.  52. 

•  H.  J.,  1870,  p.  95.  » JbitU,  pp.  113,  156. 

*  H.  J.,  1870,  p.  106.  •  JhitL^  p.  14a  •  Jbtd^  p.  121. 
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the  Reorganization  Act  adopted  by  the  War  Department,  it 
is  certain  that  the  proceedings  taken  under  it  greatly  aston- 
ished those  who  had  passed  the  act.  On  January  19  the 
House  of  Representatives  adopted  a  resolution  requesting: 
the  general  of  the  army  to  inform  it  by  what  authority  three 
United  States  soldiers  were  acting  as  a  committee  in  the 
legislature  of  Georgia/  On  February  4  the  Senate  asked 
for  official  information  regarding  the  proceedings  had  under 
the  Reorganization  Act.'  The  facts  disclosed  in  response  to 
this  request  created  such  surprise  that  the  Senate  directed 
the  judiciary  committee  to  inquire  and  report  whether  the 
act  had  been  complied  with.^  The  answer  of  the  committee, 
as  we  saw  in  the  early  part  of  the  chapter,  was  that  the  act 
had  been  misconstrued  and  violated.  The  appointment  of 
presiding  officers  by  the  governor,  the  acts  of  those  officers, 
the  revival  of  the  military  governorship,  and  in  particular  the 
interference  of  Terry  in  the  organization  of  the  legislature — 
these,  said  the  committee,  were  wholly  unlawful.  But  though 
unlawful  they  had  resulted  in  no  substantial  injustice,  since 
all  the  men  debarred  by  Terry  were  undoubtedly  ineligible. 
And  in  any  case  a  general  state  election  was  approaching, 
so  that  if  any  injustice  had  been  done  it  would  soon  be 
righted.  For  these  reasons  the  committee  recommended 
that  Congress  undertake  no  more  legislation  for  Georgia,  but 
admit  her  representatives  to  each  house  as  soon  as  possible.* 
The  committee  believed  that  the  Reorganization  Act  was 
to  be  construed  as  a  law  entitling  Georgia  to  representation 
in  Congress  as  soon  as  she  had  ratified  the  Fifteenth  Amend- 
ment. This  opinion  was  held  by  many  Republicans,  who 
had  followed  Trumbull's  example  and  who  appeared  from 

^  C.  G.,  4iBt  Congress,  2d  session,  p.  576.    For  Sherman's  reply  see  E.  D.,  41st 
Congress,  2d  session,  no.  82. 
'  C  G.,  41st  Congress,  2d  session,  p.  1029.  *  IHd,^  p.  11 28. 

*  S.  R.,  41st  Congress,  2d  session,  no.  58. 
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this  time  on  as  opponents  of  further  Congressional  interfer- 
ence in  the  South.  The  radical  Republicans,  however,  led 
by  Butler — those  Republicans  characterized  by  a  Republican 
paper  of  the  time  as  *•  the  screeching  wing  "  of  the  party  '— 
insisted  that  Georgia  must  be  admitted,  as  the  first  Recon- 
struction Act  had  said,  "  by  law,"  and  that  no  law  to  that 
effect  had  been  passed.  The  reason  why  this  argument  was 
urged  was  that  the  passage  of  a  new  act  for  restoring  the 
state  would  give  an  opportunity  to  annex  other  provisions 
besides  the  declaration  of  restoration.  The  particular  pro- 
visions designed  to  be  annexed  were  for  the  purpose  of  pro- 
longing the  term  of  the  present  state  government 

On   February   25    Butler   introduced    the   bill   to   admit 
Georgia.'     One  of  its  sections  was  as  follows : 

That  the  power  granted  by  the  constitution  of  Georgia  to  the  general  asMmblf 
to  change  the  time  of  holding  elections  .  .  .  shall  not  be  so  exercised  as  to 
postpone  the  election  for  members  of  the  next  general  assembly  beyond  the  Tues- 
day after  the  first  Monday  in  November  in  the  year  1872. 

The  power  here  referred  to  was  that  conferred  by  Article 
III.,  section  i,  of  the  state  constitution; 

The  election  for  members  of  the  general  assembly  shall  begin  on  Tuesday  after 
the  first  Monday  in  November  of  every  second  year  .  .  .  but  the  generd 
assembly  may  by  law  change  the  time  of  election,  and  members  shall  hold  until 
their  successors  are  elected  and  qualified. 

The  constitutional  term  of  the  present  legislature  (except 
of  one-half  of  the  senators,  who  held  four  years)  would  ex- 
pire in  November,  1870.  But  this  section  of  the  constitution, 
Butler  pointed  out,  would  enable  the  legislature  to  postpone 
the  election  and  perpetuate  its  power.  This  grave  danger 
he  proposed  to  remove  by  the  clause  of  his  bill  above  quoted. 
In  order  to  prevent  the  legislature  from  prolonging  its  ten- 
ure forever,  he  proposed,  not  to  forbid  prolongation,  but  to 
allow  it  for  two  years. 

*  Chicago  Tribune,  Dec.  7, 1868. 

'  C.  G.,  41st  Congress,  2d  session,  pp.  1570, 1704. 
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I  alto  propote  [he  said]  by  this  [clause]  to  give  to  the  present  State  officers  of 
Georgia  a  two  years'  term  of  office  in  that  state  as  a  state  in  this  Union. 

That  Congress  should  pose  as  the  defender  of  the  people 
of  Georgia  against  a  usurping  legislature,  and  at  the  same 
time  by  the  guaranty  of  its  approval  encourage  that  legis- 
lature to  double  its  constitutional  term — ^this  was  a  concep- 
tion of  political  genius  which,  independently  of  its  realiza- 
tion, should  make  Butler  immortal. 

The  moderate  Republicans  of  the  House  of  Representatives 
were  willing,  for  the  sake  of  settling  doubt,  to  pass  a  bill  de- 
claring Georgia  restored,  but  were  decidedly  opposed  the 
scheme  to  use  the  bill  as  a  means  of  prolonging  the  tenure  of 
the  Georgia  Radicals.  An  admendment  to  Butler's  bill,  known 
as  the  Bingham  amendment,  was  offered,  to  the  following 
efTect : 

.  .  .  neither  shall  this  act  be  construed  to  extend  the  official  tenure  of  any 
officer  of  said  state  beyond  the  term  limited  by  the  constitution  thereof,  dating 
from  the  election  or  appointment  of  such  officer.' 

The  bill  with  this  amendment  passed  the  House  by  a  large 
majority  on  March  8.* 

In  the  Senate  the  necessity  of  any  bill  and  the  propriety 
of  the  Bingham  amendment  were  warmly  debated  for  some 
weeks.  Then  the  so-called  Drake  amendment  was  ofTered. 
It  provided  that  whenever  the  legislature  or  governor  of  any 
state  should  inform  the  President  of  the  existence  within  that 
state  of  associations  organized  for  the  purpose  of  obstructing 
the  law  and  doing  violence  to  persons,  then  the  President 
should  send  troops  to  that  state,  declare  martial  law,  suspend 
the  privileges  of  the  writ  of  habeas  corpus^  and  take  such 
other  military  measures  as  he  saw  fit,  and  should  levy  the 
cost  of  the  expedition  on  the  people  of  the  state.3  The  pro- 
priety of  grafting  this  general  measure  on  a  special  bill  like 
the  present  should  not  be  discussed,  it  was  said,  in  view  of 

'  C.  G.,  41st  Congress,  2d  session,  p.  1770.  '  IbitL  *  Ibid.^  p.  1988. 
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the  pressing  necessity'  of  passing  it  in  some  way,  no  matter 
how/  The  debate  thus  complicated  continued  until  April 
19,  when  the  bill  went  to  the  committee  of  the  whole. 
There,  the  night  being  far  spent,  two  entirely  new  amend- 
ments were  suddenly  oflfered.  One  commanded  Georgia  to 
hold  a  general  election  in  the  present  year;  the  other  de- 
clared that  the  existing  government  of  Georgia  was  still 
"  provisional "  and  provided  that  the  Reconstruction  Acts  of 
1867  should  continue  to  be  enforced  there.  These  amend- 
ments were  adopted  by  the  committee.  The  Drake  amend- 
ment was  also  adopted.  Finally,  the  entire  bill  as  it  came 
from  the  house  was  stricken  out.*  Thus  transformed  so  that, 
as  a  Senator  said,  "  it  would  not  be  recognized  by  the  oldest 
inhabitant,"  the  bill  was  passed  by  the  Senate.^ 

The  House  of  Representatives  did  not  take  up  the  bill 
again  until  June  23.  On  June  24  it  decided  to  insist  on 
the  passage  of  the  bill  substantially  as  before  passed.^  As  a 
result  of  the  conference  following,  the  Senate  yielded  to  the 
House.     The  bill  became  law  on  July  15,  1870.     It  said : 

.  .  .  It  is  hereby  declared  that  the  state  of  Georgia  is  entitled  to  represen- 
tation in  the  Congress  of  the  United  States.  But  nothing  in  this  act  contained 
shall  be  construed  to  deprive  the  people  of  Georgia  of  the  right  to  an  election  for 
members  of  the  general  assembly  of  said  state,  as  provided  for  in  the  constitatioa 
thereof.' 

One  would  suppose  that  this  act  of  July  15  should  close 
the  chapter ;  that  it  recognized  Georgia  as  a  state,  and  that 
henceforth  all  peculiar  relations  between  Georgia  and  the  fed- 
eral government  were  at  an  end.  The  Georgia  Radicals  were 
able  to  avoid  this  conclusion.  In  a  message  to  the  legis- 
lature on  July  18  the  governor  said  that  according  to  the 
act  of  March  2,  1867,  the  federal  military  power  was  to  re- 

^  C.  G.,  41st  Congress,  2d  session,  p.  2091.  '  /feV.,  pp.  2820,  fiL 

» IHd^  p.  2829.  *  Ihid.^  p.  4747. 

» U.  S.  L,,  vol.  16,  Poblic  Laws,  p.  363. 
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main  until  the  state  was  not  only  entitled  to  representation 
but  actually  represented  in  Congress.  Section  5  of  that  act 
contained  this  language : 

When  .  •  •  any  one  of  udd  rebel  states  shaU  have  [fulfilled  all  requite- 
ments],  said  state  shall  be  declared  entitled  to  representation  in  Congress,  and 
Senators  and  Representatives  shall  be  admitted  therefrom  .  .  .  and  then  and 
thereafter  the  preceding  sections  of  this  act  shall  be  inoperative  in  said  state. 

Hence,  the  military  authority,  said  Bullock,  would  continue 
in  Georgia  until  the  following  December.  But  he  informed 
the  legislature  that  it  might  proceed  with  legislation,  since 
Terry  had  informed  him  that  he  would  allow  it.' 

The  Radicals  in  the  legislature  took  advantage  of  the 
theory  announced  by  the  governor  to  make  one  last  attempt 
at  prolongation  of  power.  On  July  26  a  resolution  was 
ofTered  in  the  upper  house  to  this  eflfect:  That  the  authority 
of  the  United  States  was  still  paramount  in  Georgia ;  that  no 
offence  ought  to  be  offered  to  Congress  by  an  apparent  de- 
nial of  this  fact ;  that  therefore  no  election  should  be  held  in 
the  state  until  Congress  had  fully  recognized  its  statehood 
by  receiving  its  representatives.*  On  July  29  the  senate 
adopted  a  resolution  similar  to  this,  but  the  lower  house  re- 
jected it  by  a  few  votes.^  With  the  failure  of  this  attempt, 
the  Reconstruction  Acts  ceased  to  operate  in  Georgia,  either 
in  fact  or  in  any  one's  theory. 

At  the  next  session  of  Congress  a  delegation  from  Georgia 
composed  of  men  elected  in  December,  1870,  was  seated  in 
the  House  of  Representatives.^  In  the  Senate,  Farrow  and 
Whitely,  elected  by  the  legislature  in  February,  1870,  pre- 
sented credentials.  They  were  referred  to  the  judiciary 
committee,  which  reported  adversely.  It  recommended  that 
Hill,  elected  in  1868,  be  seated,  and  reported  that  Miller, 

>H.  J.,  1870,  p.  181. 

« S.  J.,  1870,  vol.  ii,  p.  39.  »/iW</.,  p.  50;  H.  J.,  p.  343. 

*  C.  G.,  41st  Congress,  3d  session,  pp.  527, 530, 678, 703, 1086. 
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elected  with  Hill,  would  be  entitled  to  a  seat  except  that  he 
was  unable  to  take  the  Test  Oath  required  of  members  of 
Congress  by  the  act  of  July  2,  1862.*  Since  this  committee 
had  decided  in  January,  1869,  that  the  Georgia  legislature 
was  not  legally  organized  in  1868,  and  in  March,  1870,  that 
its  organization  in  January  of  that  year  was  also  illegal,  and 
since  therefore  the  election  of  Hill  and  Miller  and  that  of 
Farrow  and  Whitely  were  both  illegal,  the  committee  had  to 
decide  the  question:  To  which  of  these  illegal  elections 
ought  we  to  give  de  facto  validity?  It  decided  in  favor  of  the 
earlier  one  on  grounds  of  equity.  The  Senate  adopted  the 
committee's  opinion.  The  Test  Oath  act  was  suspended  in 
favor  of  Miller  by  a  special  act  of  Congress,  and  he  and  Hill 
were  sworn  in,  in  February,  1871.' 

Thus,  after  federal  intervention  had  been  imposed  in  1865 
and  apparently  withdrawn  in  the  same  year,  again  imposed 
in  1867  and  again  apparently  withdrawn  in  1868,  and  yet 
again  imposed  in  1869,  it  was  now  withdrawn  for  the  last 
time,  and  Georgia  was  completely  restored  to  statehood. 

*  S.  R.,  41st  Congrets,  3d  fewion,  no.  308. 

'  C.  C,  41st  Congress,  3d  session,  pp.  871, 1633. 
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CHAPTER  IX 

RECONSTRUCTION  AND  THE  STATE  GOVERNMENT. 

In  the  preceding  chapters  we  have  mentioned  the  imme- 
diate effect  of  reconstruction  upon  social  conditions.  To  its 
immediate  effects  upon  political  conditions,  in  other  words 
to  the  character  and  conduct  of  the  new  state  government^ 
which  have  been  mentioned  only  incidentally,  we  shall  now 
give  a  more  direct  and  consecutive  consideration. 

With  reference  to  the  political  reforms  of  reconstruction 
the  white  men  of  Georgia  formed  three  distinct  parties. 
There  were  those  who  favored  them,  either  on  their  ethical 
and  political  merits  or  (more  often)  as  a  means  of  attaining 
political  power  otherwise  unattainable.  They  were  called 
Scalawags,  Carpet-baggers  and  Radicals,  of  which  terms  wc 
we  shall  adopt  the  last.  There  were  those  unalterably  op- 
posed to  them,  called  Rebels  by  their  critics  and  Conserva- 
tives by  themselves.  There  were,  thirdly,  those  who  sup- 
ported them  not  upon  their  merits,  which  they  doubted,  but 
because  they  saw  the  state  at  the  mercy  of  a  conqueror  and 
believed  that,  bad  as  the  measures  were,  it  was  better  to  ac- 
cept them  quickly  than  to  make  a  vain  resistance,  which 
could  only  prolong  the  social  and  commercial  disturbances 
in  the  state,  and  which  might  occasion  the  administration  of 
a  still  worse  dose.  This  group  embraced  many  of  the  com- 
mercial class,  which  was  especially  large  in  Georgia,  and 
one  of  the  men  prominent  in  former  politics,  namely  Gover- 
nor Brown.  They  were  classed  by  the  Conservatives  with 
the  basest  of  Radicals,  but  we  shall  call  them  the  Moderate 
Republicans.  The  admixture  of  this  group  with  the  Radical 
545]  87 
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party  had  important  consequences.  Differing  from  their  party 
in  principle  and  allying  themselves  with  it  to  bring  peace  to 
the  state,  when  the  peace  of  the  state  seemed  secure,  they 
sometimes  adhered  to  their  principles  rather  than  to  their 
party.  It  is  true,  many  of  them  became  so  interested  in  the 
great  game  of  politics  then  going  on  that  they  played  it  for 
its  own  sake ;  but  some  party  splits  of  importance  occurred. 
The  first  fruit  of  the  policy  of  negro  enfranchisement  and 
rebel  disenfranchisement  was  the  constitutional  convention  of 
1867-68.  It  was  stated  in  the  latter  part  of  Chapter  IV.  that 
in  the  election  for  members  of  this  convention  many  Conser- 
vatives declined  to  take  part.  For  this  reason  the  Radicals 
obtained  a  predominance  in  the  convention  which  they  did 
not  retain  in  the  state  government  after  the  Conservatives 
decided  to  fight.  The  convention,  in  fact,  was  extremely- 
Radical.  The  constitution  which  it  framed  shows  the  thor- 
oughness with  which  it  entered  into  the  Humanitarian  reforms. 
The  speeches  and  resolutions  show  that  a  close  sympathy 
with  the  Republican  party  and  a  bitter  antagonism  to  the 
Conservatives  were  entertained  by  most  of  the  members. 
The  temporary  chairman,  Foster  Blodgett,  in  his  opening 
speech,  mentioned  the  suspicious,  hostile  and  contemptuous 
attitude  of  the  Conservatives  toward  the  convention.  He  said : 

They  may  stand  and  rail  at  us  and  striYc  to  distract  us  from  our  patriotic  labors; 
but  we  are  engaged  in  a  great  work  .  •  .  we  are  building  up  the  walls  of  a 
great  state.^ 

Parrot,  the  permanent  chairman,  said: 

Many  of  us  come  here  from  amongst  a  people  who  have  spumed  us  and  spit 
upon  us  .  .  .  the  enemies  of  the  convention  are  watching  with  envious  eyes 
to  see  whether  we  shall  be  able  to  meet  public  expectation  .  .  .  We  should 
form  a  state  government  for  an  unwilling  people  based  upon  the  soundest  prin- 
ciples .  .  .  and  in  governing  them  rescue  human  liberty  from  the  grave,  and 
prevent  them  from  trampling  us  under  foot 

On  the  other  side,  he  said : 

>J.C,p.i4. 
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The  Republican  party  of  the  nation  is  waiting  with  intense  anxiety  the  move- 
ments of  this  body.  Onr  friends  will  soon  be  able  to  determine  whether  we  shall 
be  a  burden  upon  them  ...  or  sid  them  in  the  great  work  of  restoring  our 
sute.^ 

When  Governor  Jenkins  brought  suit  against  Stanton  on 
behalf  of  the  state,  the  convention  declared  the  action  un- 
authorized and  in  the  name  of  the  people  of  Georgia  de- 
manded that  the  suit  be  dismissed.*  On  December  17,  1867, 
a  resolution  was  passed,  asking  Pope  to  appoint,  in  lieu  of 
Governor  Jenkins,  a  provisional  governor,  and  asking  that 
the  person  appointed  be  Rufus  B.  BuIIock.3  Unsuccessful 
here,  the  convention  tried  again  on  January  21.  It  requested 
Congress  to  allow  it  lo  vacate  the  governorship  and  all  other 
offices  now  filled  by  men  unfriendly  to  reconstruction  and  to 
fill  them  with  new  appointees/  These  two  last  named  reso- 
lutions suggest  not  only  Radical  sentiment,  but  also  Radical 
organization  in  the  convention. 

The  attitude  of  the  convention  toward  the  military  author- 
ities was  most  cordial.  On  December  20,  a  reception  was 
given  to  Pope.  The  general  made  a  speech  and  received  an 
ovation.5  Resolutions  of  friendship  and  gratitude  were  voted 
him  on  his  departure.^  Meade,  on  his  arrival,  received  res- 
olutions of  welcome,^  and  resolutions  of  friendly  import  on 
various  other  occasions.®  Meade  did  not  entirely  reciprocate 
this  cordiality. 

Toward  Congress  the  convention  was  not  only  cordial ;  it 
was  almost  filial.  Not  otXy  was  the  United  States  govern- 
ment eloquently  thanked  for  its  magnanimity ,'  but  it  was 
appealed  to  by  the  convention  as  a  kind  parent  by  a  child 
confident  of  favor.  It  was  petitioned  to  appropriate  thirty 
million   dollars   to   be    loaned    on   mortgage   to   southern 

» J.  C  pp.  16, 1 7.  » Ihid.,  p.  587.  •  md.,  pp.  49, 53 

*7W</.,p.58i.  *y*»^,p.75.  */3i^.,p.63. 

^/<U4/.,p.84.    -  *'/'t^K>.58i,594.  ''7»M^,p.68. 
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planters;^  to  loan  a  hundred  thousand  dollars  to  the  South 
Georgia  and  Florida  railroad,'  and  "  to  make  a  liberal  appro- 
priation "  for  building  the  proposed  Air  Line  railroad.^ 

The  constitutional  convention  of  1865  had  met  on  Octo- 
ber 25,  and  adjourned  on  November  8,  thus  completing 
its  work  in  fourteen  days.  This  dispatch,  as  well  as  the  style 
of  its  resolutions  and  of  the  speeches  of  its  members,^  had 
marked  it  as  a  body  where  good  taste,  decorum  and  public 
spirit  prevailed. 

The  reconstruction  convention  met  on  December  9,  1 867, 
and  continued  in  session  (excepting  a  recess  from  December 
24  to  January  7),  until  March  11,  1868.  The  first  article  of 
the  new  constitution  on  which  the  convention  took  action 
was  reported  on  January  9.^  Before  that  time  many  reso- 
lutions and  ordinances  were  introduced.  Most  of  them  re- 
lated to  *•  relief*  (such  as  suspension  of  tax  collections, 
homestead  exemption,  stay  of  execution  for  debt,  etc.), 
or  to  the  pay  and  mileage  of  delegates,  and  only  rarely 
was  anything  said  about  the  constitution.  On  Decem- 
ber 16  the  more  conscientious  members  secured  the  ap- 
pointment of  a  committee  to  inquire  whether  the  conven- 
tion had  power  to  do  any  business  besides  frame  a  constitu- 
tion.* This  committee  did  not  discuss  the  law  of  the  ques- 
tion, but  recommended  on  moral  grounds  a  resolution  to 
this  effect : 

That  all  ordinances  or  other  matter  .  .  .  already  introdaced  and  pending 
are  hereby  inde6nitely  postponed;  and  in  future  no  ordinance  or  other  matter 
.  .  .  not  necessarily  connected  with  the  ^damental  law  shall  be  entertained 
by  this  convention  [except  relief  legislation]. 

This  report  met  with  vigorous  opposition.     It  was  saved 

from  the  table  by  two  votes.     But  it  was  adopted.^    The 

*  J.  C^  P-  583-  " -'W^t  P-  593-  •  ^^i^  P-  59». 

^  See  J.  C,  1865,  p.  201  (speech  of  H.  V.  Johnson). 

»  J.  C  1867-8,  p.  90.  •  IHtL,  p.  39.  » Ihid^  p.  47. 
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contemporary  Conservative  press  describes  the  convention  as 
very  infamous  and  very  disgusting.'  It  contained  thirty- 
three  negroes,  and  the  transactions  recorded  in  the  official 
journal  show  that  it  was  composed  largely  of  men  of  low 
character. 

Hence,  to  many  of  the  delegates,  framing  the  constitution 
was  only  a  minor  incident  of  the  convention,  and  the  main 
part  of  that  work  was  left  to  a  small  number  of  men.  Their 
work  shows  intelligence  and  ability.  Moreover,  in  the 
records  of  the  convention  there  are  not  wanting  traces  of 
that  undoubted  public  spirit  which  animated  many  of  the 
supporters  of  reconstructien — ^the  honest  desire  to  repair 
and  develop  the  material  welfare  of  the  state.  This  spirit 
is  evident  in  the  speeches  we  have  cited,  and  in  some  of  the 
resolutions. 

We  have  stated  how  the  campaign  of  1868  resulted  in 
giving  the  governorship  to  the  Republicans  and  a  majority 
of  twenty-nine  in  the  legislature  to  the  Conservatives ;  how 
Governor  Bullock  tried  to  reduce  that  majority  through 
Meade,  and  how  Meade  refused  his  aid;  and  how  the 
majority  was  more  than  doubled  by  the  expulsion  of  the 
negroes  and  the  seating  of  the  minority  candidates.  From 
that  time  to  the  reorganization  of  the  legislature  in  1870,  the 
most  remarkable  fact  in  the  state  politics  was  the  hostility 
between  the  governor  and  the  legislature. 

After  the  expulsion  of  the  negroes,  the  lower  house  asked 
the  governor  to  send  it  the  names  of  the  candidates  who  at 
the  election  had  received  the  next  highest  vote  to  the  per- 
sons expelled.  The  governor  sent  the  names  and  with  them 
a  long  protest  against  the  expulsion  of  the  negroes."*  The 
house,  on  hearing  the  message,  adopted  a  tart  resolution, 
reminding  the  governor  that  the  members  of  each  house 

1 M.  F.  U.,  D«c.  24, 1867,  Jan.  7,  Jan.  14, 1868. 
«H.  J.,  1868,  p.  2^ 
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were  "the  keepers  of  their  own  consciences,  and  not  his 
Excellency/* '  A  similar  message  to  the  upper  house  in  re- 
sponse to  a  similar  request  provoked  a  similar  resolution, 
which  was  defeated  by  two  votes." 

It  will  be  remembered  that  in  December,  1868,  and  Jan- 
uary, 1869,  the  governor  urged  upon  Congress,  through  his 
letter  presented  in  the  Senate,  and  through  his  testimony 
before  the  Reconstruction  Committee,  the  theory  that 
Georgia  had  not  yet  been  restored.  On  January  15,  1869, 
he  urged  the  same  view  upon  the  legislature.  He  advised 
it  to  reorganize  itself  by  summoning  all  men  elected  mem- 
bers in  1868,  requiring  each  to  take  the  Test  Oath,  excluding 
only  those  who  should  not  take  it,  and  thus  constituted  to 
repass  the  resolutions  required  by  the  Omnibus  Act.  If  the 
legislature  did  not  do  this,  it  must  submit  to  Congressional 
interference.3  This  message  apparently  caused  the  legisla- 
ture some  apprehension.  It  adopted  a  joint  resolution  to 
the  effect  that  it  desired  the  question  of  the  eligibility  of 
negroes  to  office  to  be  determined  by  the  supreme  court  of 
the  state.  The  governor  sent  this  resolution  back  with  one 
of  his  admirably  keen  and  powerful  messages.  He  said 
that  Congress  had  two  grievances  against  the  present  legis- 
lature; that  it  had  admitted  members  disqualified  by  the 
Fourteenth  Amendment,  contrary  to  the  Omnibus  Act,  and 
that  it  had  expelled  twenty-eight  negroes.  The  present 
resolution,  intended  to  appease  Congress,  ignored  the  first 
grievance  and  proposed  no  remedy  for  the  second ;  there- 
fore it  was  meaningless  and  absurd.^ 

On  January  21,  1869,  the  state  treasurer,  Angier,  in  re- 
sponse to  an  inquiry  from  the  house  of  representatives 
regarding  the  affairs  of  his  department,  intimated  that  the 
governor  had  drawn  money  from  the  treasury  under  suspi- 

»H.  J.,  1868.  p.  303.  «s.  J.,  iS68,p.326. 

»  H.  J.,  1869,  p.  5.  *  IHd,,  p.  228. 
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cious  circumsances.'  Thus  began  the  feud  between  the 
governor  and  the  treasurer  which  continued  during  the  rest  of 
Bullock's  term.  Angler's  report  was  referred  to  the  commit- 
tee on  finance.  The  majority  of  the  committee  reported  that 
the  governor's  acts  had  been  irregular  but  in  good  faith. 
The  minority  reported  that  his  acts  were  culpable  and  his 
explanations  inadequate,  and  concluded :  '*  The  facts  herein 
set  forth  develop  the  necessity  for  further  legislation  for  the 
security  of  the  treasury."  *  This  report  the  house  adopted  by 
a  large  majority .3 

Another  index  of  the  relations  between  the  governor  and 
the  legislature  is  furnished  by  the  governor's  message  sub- 
mitting the  proposed  Fifteenth  Amendment.  It  opened 
thus: 

It  is  especially  gratifying  to  learn,  as  I  do  from  the  published  proceedings  of 
your  honorable  body,  that  senators  and  representatives  who  have  heretofore  acted 
with  a  political  organization  which  adopted  as  one  of  its  principles  a  denuncia- 
tion of  the  acts  of  a  Republican  G>ngre8S  .  .  .  should  now  give  expression 
to  their  anxious  desire  to  lose  no  time  in  embracing  this  opportunity  of  ratifying 
one  of  the  fundamental  principles  of  the  Republican  party  .  .  .  and  I  very 
much  regret  that  the  preparation  necessary  for  a  proper  presentation  of  this  sub- 
ject to  your  honorable  body  has  necessarily  caused  a  short  delay,  and  thereby 
prolonged  the  suspense  of  those  who  are  so  anxious  to  concur.* 

The  radicals  probably  desired  the  rejection  of  the  amend- 
ment, since  it  would  furnish  another  strong  argument  to 
Congress  in  favor  of  reorganizing  the  legislature.  Hence, 
the  Radical  governor,  as  his  message  shows,  did  not  do  his 
best  to  induce  the  legislature  to  ratify,  and  probably  some 
Radical  members  for  the  same  reason  voted  against  the 
amendment  or  refrained  from  voting  for  it.  It  was  defeated 
in  the  lower  house  on  March  12,^  and  in  the  upper  on 
March  1%.^ 

In  the  last  chapter  we  saw  that  Terry  excluded  five  men 

»H.J.,p.54.  •/«</.,  p.  260.  •7W<^,p.265. 

*  H.  J.,  1869,  p.  575.  ^IHd.^  1869,  p.  618.  •  S.  J.,  p.  806. 
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from  the  legislature  because  the  board  of  inquiry  had  found 
them  ineligible,  and  excluded  nineteen  others  because  thqr 
had  failed  to  take  the  required  oath,  and  had  applied  to 
Congress  for  removal  of  disabilities.  It  is  safe  to  assume 
that  all  of  these  twenty-four  men  were  conservatives.  Nine- 
teen of  them  had  been  elected  to  the  lower  house,  five  to  the 
senate.^  Immediately  after  organization,  on  advice  of  Bul- 
lock and  with  the  sanction  of  Terry,  the  senate  gave  the  five 
vacated  seats  to  the  minority  candidates,'  and  the  house  gave 
fourteen  of  its  vacated  seats  to  the  minority  candidates.^  The 
result  was  that  the  Republicans  secured  a  majority  in  each 
house.^     The  Republican   control   thus  secured   remained 

^G.  O.  M.  D.  G.,  1870,  no.  9  and  1 1. 

«  S.  J.,  1870,  p.  39.  •  H.  J.,  pp.  34, 40, 84, 88. 

*The  complexion  of  the  legislature  when  composed  of  the  men  elected  in  April, 
1868,  was  as  follows : 

Senate.      Lower  House. 


RcDiiblicans. 

22 
22 

73 
102 

ConserYatives •.....••. 

After  the  colored  members  were  expelled  and  their  seats  given  to  the  minoritj 
candidates,  it  was  as  follovrs : 

Senate.     Lower  House. 


Republicans  .........,..,«., 

19 
25 

48 
127 

Conservatives  »-T.---tT-t.t..t.» 

After  the  reorganization  of  1870  it  was  as  foliows: 

Senate.      Lower  House. 


s 
Reoublicans • '        29 

87 
83 

Conservatives ^ . . .          17 

The  6gures  in  the  second  and  third  tables  are  based  upon  the  changes  produced 
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uninterrupted  for  the  remainder  of  1870.  Perfect  accord  now 
existed  between  the  governor  and  legislature,  and  in  the 
quarrel  between  Bullock  and  Angier,  which  went  on  with 
increased  acerbity  in  the  press  and  before  a  congressional 
committee,'  the  legislature  proceeded  to  transfer  its  support 
to  the  governor/ 

But  Republican  supremacy  was  in  danger.  It  was  threat* 
ened  by  the  Moderate  Republicans.  J.  £.  Bryant,  a  Repub- 
lican, prominent  in  the  state  politics  since  the  beginning  of 
the  new  regime^  in  testifying  before  the  Reconstruction  Com- 
mittee in  January,  1869,  had  advocated  reorganization  of  the 
legislature,  but  had  opposed  any  other  interference,  espec- 
ially the  restoration  of  military  government.^  He  and  other 
Republicans  who  shared  his  opinion  were  disgusted  with  the 
proceedings  of  Bullock  and  Terry.  As  early  as  January 
12,  1870,  there  were  reports  that  the  Radicals  were  appre- 
hensive of  a  combination  between  the  Moderate  Republicans 
and  the  Conservatives.*  Probably  the  strenuous  efforts  of 
the  Radicals  to  take  and  make  every  possible  advantage  for 
themselves  in  the  reorganization  is  partly  accounted  for  by 
this  apprehension.  On  February  2,  Bryant  caused  to  be  en- 
tered on  the  journal  of  the  house  of  representatives  a  protest 
denouncing  the  reorganization  proceedings  as  illegal.^ 
Shortly  afterwards  he  published  a  statement  of  his  position. 
He  said  that  he  was  a  Republican,  but  was  opposed  to  the 
corrupt  ring  which  controlled  the  party  in  Georgia.^     From 

only  by  the  official  transactions  referred  to.  Perhaps  some  slight  corrections 
might  be  made  on  account  of  accidental  circumstances,  such  as  the  non-attendance 
or  death  of  a  few  members. 

^  See  K.  K.  R.,  vol.  6,  p.  149;  vol.  7,  p.  1062. 

'H.  J.,  1870,  p.  156. 

^  H.  M.  D.,  40th  Congress,  3d  session,  no.  52,  p.  27.^ 

*  Savannah  Ntws^  Jan.  12,  1870. 

«•  H.  J.,  p.  50.  «  M.  F.  U..  Feb.  15,  1870 
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this  time  on  the  papers  frequently  referred  to  the  alliance 
between  the  followers  of  Bryant  and  the  Conservatives  as  the 
salvation  of  the  state.' 

The  Radical  majority  was  not  quite  strong  enough  to  pass 
a  resolution  declaring  that  there  should  be  no  election  in 
1870,  as  was  attempted  in  August  of  that  year/  But  it  was 
strong  enough  to  pass  an  election  law  very  favorable  to  the 
Radical  party.  It  changed  the  date  of  the  election  from  the 
regular  time  in  November  to  December  22,  and  following 
the  example  set  by  General  Pope  in  1867,  provided  that  it 
should  continue  three  days.  It  established  a  board  of  five 
election  managers  for  each  county,  three  to  be  appointed  by 
the  governor  and  senate,  and  two  by  the  county  ordinary. 
It  provided  that  the  board  should  have  **  no  power  to  refuse 
the  ballot  of  any  male  person  of  apparent  full  age,  a  resident 
of  the  county,  who  [had]  not  previously  voted  at  the  said 
election."  Also  it  said:  "  They  [the  managers]  shall  not  per- 
mit any  person  to  challenge  any  vote."  3  Another  act  was 
passed,  calculated  to  prevent  the  loss  of  Republican  votes 
through  disqualification  of  negroes  for  non-payment  of  taxes. 
It  declared  the  poll  tax  levied  in  1868,  1869  and  1870 
illegal.* 

At  the  election  thus  provided  for  were  to  be  chosen  a 
new  legislature  (except  half  of  the  senators,  who  held  four 
years)  and  Congressmen.  To  what  extent  the  Republicans 
availed  themselves  of  the  advantages  offered  by  the  election 
law  we  do  not  know.  At  any  rate,  the  Conservatives  ob- 
tained two-thirds  of  the  seats  in  the  legislature,  and  five  of 
the  seven  seats  in  Congress.  5 

This  result  meant  trouble  for  the  governor,  whose  term 
ran  to  November,  1872.  His  efforts  to  secure  Congressional 
interference,  his  conduct  in  January,  1870,  and  the  accusa- 

» M.  F.  U.,  Jan.  25,  1870.  «  H.  J.,  p.  343. 

' S.  L.,  1870,  p.  62.    ^Ihid,^  p.  431.    ^Tribune  Almanac,  1871,  p.  75. 
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tions  of  extravagance,  corruption,  and  other  crimes  continu- 
ally made  by  an  intemperate  press,  had  raised  public  indig* 
nation  to  a  high  point.  It  was  certain  that  when  the  new 
legislature  met  it  would  investigate  the  charges,  and  it  was 
hoped  that  the  governor  would  be  impeached/  The  time  of 
reckoning  had  been  postponed,  however,  by  the  prudence  of 
the  outgoing  legislature,  which  had  provided  that  the  next 
session  of  the  legislature  should  begin,  instead  of  in  January, 
the  regular  time  set  by  the  constitution,"  on  the  first  Wed- 
nesday in  November,  1871.3 

The  first  Wednesday  in  November,  1871,  was  November 
I.  On  October  23,  the  governor  recorded  in  the  executive 
minutes  that  he  resigned  his  office,  for  *•  good  and  sufficient 
reasons,"  the  resignation  to  take  eflTect  on  October  30/  He 
then  quietly  left  the  state.  The  fact  that  he  had  resigned 
was  kept  secret  until  October  30.' 

In  case  of  a  vacancy  in  the  office  of  governor,  the  consti- 
tution directed  the  president  of  the  senate  to  fill  the  office.* 
On  October  30,  therefore,  Conley,  the  president  of  the  sen- 
ate at  its  last  session,  hastened  to  be  sworn  in  as  governon^ 
By  resigning  just  before  the  meeting  of  the  incoming  Con- 
servative legislature,  Bullock  had  thus  cleverly  prolonged 
Republican  power,  while  at  the  same  time  resigning.  The 
question  whether  under  the  constitution  the  governor's  office 
should  not  be  filled  by  the  president  of  the  newly-organized 
senate,  was  raised  by  the  papers.*  But  Conley  was  by  com- 
mon consent  left  in  possession  of  the  office.  Though,  as  he 
said  in  his  first  message  to  the  legislature,'  '*  a  staunch  Re- 

>  M.  F.  U.,  March  14,  1871;  Atlante  Constitution^  Oct  26  and  31,  1871. 

*  Art.  iii,  sect  i,  §  3.  *S.  L.,  1870,  p.  419. 

*  E.  M.,  1870-74,  p.  197.  *  See  entry  of  the  secretary  of  state,  Uid. 
•Art.  iv,  sect,  i,  §4.                              'E.  M.,  1870-74,  p.  198. 

*  AtlanU  Constitution,  Nov.  3,  1871.    ^S.  J.,  1871,  p.  17. 
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publican/'  he  was  not  personally  unpopular.'  Moreover^ 
the  legislature  intended  to  furnish  a  successor  very  soon. 

On  November  22,  a  bill  was  passed  ordering  a  special 
election  for  governor  for  the  remainder  of  the  unexpired 
term,  to  be  held  on  the  third  Tuesday  in  December."  The 
authority  for  this  act  was  found  in  the  following  provision  of 
the  constitution :  "  The  general  assembly  shall  have  power  to 
provide  by  law  for  filling  unexpired  terms  by  a  special  elec- 
tion."3  Conley  vetoed  the  bill,  on  the  ground  that  the  sec- 
tion of  the  constitution  quoted  empowered  the  legislature  to 
make  general  provisions  for  filling  unexpired  terms,  not  to 
make  special  provision  for  single  cases.^  The  bill  was 
passed  over  his  veto. 

Although  Republican  power  was  now  doomed  in  a  few 
weeks,  and  although  resistance  to  a  legislature  which  could 
easily  override  his  vetoes  was  futile,  yet  Conley  stubbornly 
continued  to  oflfer  obstructions  to  the  legislature  at  every 
possible  point  up  to  the  very  day  when  his  successor  was 
inaugurated.^  He  exhibited  a  courage  and  a  political  effi- 
ciency worthy  of  his  predecessor,  but  accomplished  nothing. 
He  was  able,  however,  to  help  his  friends  by  means  of  the 
pardoning  power.  Several  prominent  Republicans  were  in- 
dicted at  this  time  for  various  acts  of  public  malfeasance. 
On  the  ground  that  in  the  existing  state  of  public  excite- 
ment these  men  could  not  obtain  a  fair  trial,  Conley  ordered 
proceedings  against  several  of  these  to  be  discontinued.^ 

On  January  11,  1872,  the  returns  from  the  special  election 

■Atlanta  ComUtuHont  Nov.  2,  1871. 

»  S,  U,  1871,  p.  27.  •  Art.  iv,  lect.  1,  §  4. 

*H.J..  1871,  p.  179. 

'For  vetoed  bills  see  S.  L.,  1871  and  1872,  pp.  12, 15, 18, 27,  68,  74.  See  alao 
i3*V.,  p.  260,  and  H.  J.,  1872,  p.  25. 

*£.  M.,  1870-74,  p.  277  (pardon  of  V.  A.  Gaskill);  Minutes  of  Fulton  Comitj 
Superior  G>urt,  vol.  J,  p.  404  (pardon  of  F.  Blodgett). 
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were  sent  to  the  legislature  by  Conley,  under  protest,'  and 
James  M.  Smith  was  declared  elected.  On  January  12, 
Smith  was  inaugurated.  Conley  assisted  at  this  ceremony, 
thus  yielding  the  last  inch  of  Republican  ground.* 

Reviewing  the  events  recorded  from  the  beginning  of  this 
chapter,  we  observe  that  the  period  of  reconstruction  in 
Georgia  was  not  a  period  when  a  swarm  of  harpies  took  pos* 
session  of  the  state  government  and  preyed  at  will  upon  a 
helpless  people.  The  constitutional  convention  of  1867-68 
forebodes  such  a  period,  but  when  the  Conservatives  rouse 
themselves,  from  that  time  on  the  stage  presents  an  inter- 
necine war  between  two  very  well  matched  enemies.  This 
struggle  is  usually  represented  as  between  a  wicked  assailant 
and  a  righteous  assailed.  That  it  was  a  struggle  between 
Republicans  and  Democrats  is  much  more  characteristic. 
In  such  a  contest  mutual  vilifying  of  course  abounded,  and 
it  is  not  to  be  supposed  a  priori  that  the  vilifying  of  one 
party  was  more  truthful  than  that  of  the  other. 

It  is  often  vaguely  said  that  reconstruction  resulted  in 
government  by  carpet-baggers.  John  B.  Gordon,  the  Con- 
servative candidate  for  governor  who  was  defeated  by  Bul- 
lock, expressed  before  a  Congressional  committee  in  1870 
the  belief  that  there  were  not  more  than  a  dozen  men  hold- 
ing offices  in  Georgia  who  had  recently  been  non-residents. 
He  further  said  that  the  judges  appointed  by  the  Repub- 
lican governor  were  entirely  satisfactory .3 

The  reconstruction  government  is  charged  with  having 
imposed  such  heavy  taxes  that  as  a  result  the  people  were 
impoverished,  industry  was  checked,  and  many  plantations 
went  to  waste.  During  the  decade  before  the  war  the  law 
provided  that  a  tax  should  be  annually  levied  at  such  a  rate 
as  to  produce  $375>ooo,  provided  the  rate  should  not  exceed 

» H.  J.,  1872,  p.  25.  •  IHiL^  p.  31. 

•  K.  K,  R.,  voL  6,  p.  327. 
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one-twelfth  of  one  per  cent.'  The  revenue  law  of  1866  pro- 
vided that  a  tax  should  be  levied  at  such  a  rate  as  to  pro- 
duce $350,000.*  Owing  to  the  vast  destruction  of  property 
during  the  war,  this  necessitated  a  higher  rate  than  that  be- 
fore the  war.  The  law  of  1867  ordered  a  levy  at  such  a  rate 
as  to  raise  $500,000.3  This  law,  made  by  the  Johnson  gov- 
ernment, before  reconstruction  began,  was  continued  by  the 
legislature  in  the  four  following  years.*  In  1870  the  rate  of 
assessment  was  two-fifths  of  one  per  cent.*  This  rate  was 
much  higher  than  the  one  prevailing  before  the  war,  but  this 
misfortune  cannot  be  charged  to  reconstruction,  since  the 
reconstruction  government  merely  followed  the  example  of 
the  Johnson  government 

That  the  reconstruction  regime  did  not  do  the  economic 
harm  often  attributed  to  it  is  shown  by  the  fact  that  during 
that  regime  the  value  of  land  and  of  all  property  in  the 
state  steadily  increased,  as  appears  from  the  following  table : 

AssBssxD  Valuation. 
Town  and  Total 

^^^^  City  Property.  Property. 

i868« l79.727»584       #40,3i5»62i        |i9i.23S.5«o 

1869^ 84.577,166         44,368,096         204,481,706 

i87o^ 95,600,674         47,922,544         226,1 19,519 

1871  • 96,857,512         52»»59.734         234,492,468 

Nevertheless,  the  reconstruction  government  spent  the 
public  money  extravagantly.  This  fact  is  shown  by  a  com- 
parison of  the  expenditures  of  the  state  under  Bullock's 
administration  and  under  that  of  his  predecessor.  Such  a 
comparison,  it  is  true,  has  been  employed  to  prove  the 
contrary.  Governor  Bullock  was  wont  to  rebut  charges  of 
extravagance  by  showing  that  the  state  spent  more  under 
Jenkins'  administration  than  under  his,  in  proportion  to  the 

^  Digest  of  tax  lawi,  1859,  p.  11.  'S.  L.,  1865-66,  p.  253. 

*y^V.,  1866,  p.  164.  ^IHd,^  1868,  p.  152;   1869,  p.  159. 

*B.  Ln,  p.  II.  *C.  R.,  1870  (printed  in  S.  J.,  1870,  part  ii,  p.  83). 

»C.  R.,  187a  'C.  R^  April,  1871.  'C  R.,  April,  1872. 
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time  occupied  by  each/     This  was  true,  as  the  following 
figures  show:' 

Grots  expenditures  in  1866  and  1867 l3»223,33346 

Average  annual  expenditure  during  these  years 1,601,661.73 

Gross  expenditures  from  August  1 1, 1868,  to  Jan.  i,  1870. .  2,260,252.15 

Gross  expenditures  in  1870  1,444,816.73 

Gross  expenditures  in  1871   1476,978.86 

Average  annual  expenditure  during  this  period. .......  1,554,614.32 

A  comparison  of  gross  expenditures,  however,  is  of  no 
significance  unless  the  sums  contrasted  represent  payments 
for  the  same  purposes.  Under  the  earlier  administration  the 
government  undertook  large  expeditures  for  the  relief  of 
destitute  persons,  especially  of  wounded  soldiers  and  the 
relicts  of  soldiers.^  This  accounts  for  the  remarkable  size  of 
the  amounts  credited  to  ''special  appropriations"  in  the 
report  for  1866  and  1867.  Under  Bullock's  administration 
the  government  spent  nothing  for  these  purposes.  For  a 
fair  comparison  of  the  economy  of  the  Johnson  government 
and  the  reconstruction  government,  it  is  necessary  to  com- 
pare the  amounts  which  they  spent  respectively  for  the  same 
objects.  Their  payments  for  the  more  important  adminis- 
trative purposes  are  shown  in  the  following  table  :^ 


Civil  EsUb- 
lishment* 

Contingent 
Fund  . . . 

Printing 
Fund  . . . 

Special 
Appropri- 
ations . .  • 


1866. 


1867.  I   1868.    1869. 


120,771.66175,222.44^50,373.72185,666.41 
6,128.62  15,430.74  io,o59X>6  19,968.16 
1,021.75  16,114.90  20,452.96!  7,673.38 


304»955-05  879»897-77  210,916.1 1  26i/)97.37 


1870.    1871. 


l77.85>-77>7«.365.ai 
38,284^4'  20,296.95 

60,011.78  20,000X)0 

260,442.85  8o6,4i9X>8 


'  B.  L.,  p.  9;  B.  A.,  p.  42. 

'  Report  of  state  treasurer  Jones,  published  in  H.  J.,  1868,  p.  361 ;  R.  C,  1870; 
R.  C,  April,  1871;  R.  C,  April,  1872. 
*S.  L.,  1865-  1866,  pp.  12  and  14;  ibU^^  1866,  pp.  10,  1 1,  143. 
^Compfled  from  the  financial  documents  above  cited. 
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These  figures  show  that  almost  all  the  annual  expendi- 
tures of  Bullock's  administration,  aside  from  ''  special  appro- 
priations/' were  well  above  those  of  the  preceding  administra- 
tion, and  that  the  payments  from  the  printing  fund,  especially 
in  1870,  and  from  the  contingent  fund  in  1870,  were  so  large 
as  to  convict  the  administration  of  great  extravagance. 

The  reconstruction  legislature  was  reproached  because  of 
its  large  per  diem — nine  dollars.  This  peir  diem  was  estab- 
lished by  the  Johnson  government,'  and  is,  therefore,  not  a 
charge  against  reconstruction.  But  the  other  expenses  of 
the  legislature  fully  corroborate  the  charges  of  extravagance 
made  against  it.     This  is  shown  by  the  following  table : ' 


LengUi  of  Seation. 

Total 
Expenditure. 

Average  Eacpen- 
ditiire  per  month. 

1866. 

Dec.  4  to  Dec  15. 
Tan.  15  to  March  13. 
Nov.  1  to  Dec.  14. 

3^  months. 
No  teuion. 

I121.759.75 

I33.a07.18 

1 

1867. 

1868 

and 
1869. 

July  4  to  Oct  6. 
Jan.  13  to  March  18. 

5i^  months. 

l446,055-«> 

1 
I84.161.33 

1870. 

Jan.  10  to  Feb.  17. 
Apr.  18  to  May  4. 
July  6  to  Oct.  25. 

5^^  months. 

1526,891.00 

I95.798.3a 

» S.  L.,  1865-66,  p.  250. 

'  Compiled  from  the  financial  reports  above  cited. 

The  enemies  of  reconstruction  were  fond  of  placing  the  state  expenses  of  Bul- 
lock's administration  in  juxtaposition  with  those  before  the  war.    Contrasts  truly 
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The  State  debt  created  by  the  reconstruction  government 
was  of  two  kinds ;  direct  and  contingent.  When  the  recon- 
struction government  went  into  operation  the  state  debt  was 
$6,544,500.'  The  reconstruction  government  incurred  a 
bonded   debt  of  $4,880,000.'    This  includes  bonds  to  the 

horrible  could  thus  be  produced.  But  it  was  not  a  fair  comparison,  for  the  ex- 
penses in  such  circumstances  as  prevailed  after  the  war  and  after  the  social  ren>- 
lution  would  naturally  be  larger  than  before.  The  expenses  of  many  states 
besides  those  which  enjoyed  reconstruction  increased  largely  after  the  war.  ^*  ji 
the  records  of  Pennsylvania  show  that  ^  Expenses  of  Government"  were — 

In  1857 #4231448.89 

1858 399,888.36 

i860 404,86341 

1866 668,909.63 

1867 802,878.58 

1868 845,539.89 

1869 804,730.17 

1870 826^)69.25 

Pennsylvania  Executive  Documents,  Auditor's  Reports,  for  the  years  named. 
In  Massachusetts  the  ** Ordinary  Expenses"  were — 

In  1857 $1,236,204.26 

1858 i/)o8,62a50 

1859 999.899.76 

i860 1,193,896.41 

1866 6,877,720.85 

1867 5.9531O03.31 

1868 5,908,67848 

Massachusetts  Public  Documents  for  the  years  named. 
» C  R.,  1870. 

*C.  R.,  April,  1871,  p.  14;  C.  R.,  April,  1872,  p.  17;  B.  L.,  p.  13;  Conlcy% 
message  to  the  legislature,  Jan.  11, 1872  (quoted  in  B.  A.,  p.  6,  and  in  K.  K.  R^ 
voL  i,  p.  141). 

Of  these  bonds  3,000,  representing  a  debt  of  #3,000,000,  were  issued  under  a 
law  of  Sept.  15, 1870  (S.  L.,  1870,  p.  10),  authorizing  the  governor  to  issue  bonds 
for  various  purposes  without  specified  limit  as  to  amount.  The  rest  were  issued 
under  an  act  of  Oct.  17, 1870  (omitted  firom  the  session  laws,  see  Conley's  mes- 
sage just  cited),  authorizing  the  governor  to  issue  to  the  Brunswick  and  Albany 
railroad  state  bonds  to  the  amount  of  1 1,880,000  in  exchange  for  bonds  of  th« 
railroad  to  the  amount  of  12,350,000. 

In  addition  to  the  bonds  already  m'entioned,  bonds  to  the  amount  of  |6oo,ooo 
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amount  of  $1,880,000  which  were  issued  to  a  railroad  in  ex- 
change for  its  bonds  to  a  greater  amount  and  bearing  inter- 
est at  the  same  rate.  This  amount,  therefore,  was  not  a 
burden  on  the  state,  provided  the  raihoad  remained  solvent; 
though  in  form  a  direct,  it  was  virtually  a  contingent  liabil- 
ity. Further,  $300,000  of  the  money  borrowed  was  used  to 
pay  the  principal  of  the  old  debt.  Deducting  these  two 
sums,  we  find  that  the  burden  of  direct  debt  was  increased 
by  $2,700,000. 

Contingent  debt  was  incurred  by  the  indorsement  of  rail- 
road bonds.  In  1 868  the  state  offered  aid  of  this  kind  to  three 
railroad  companies,'  in  1869  to  four,*  and  in  1870  to  thirty .' 
The  state  offered  to  indorse  the  bonds  of  each  of  these  com- 
panies to  the  amount,  usually,  of  from  $12,000  to  $15,000 
per  mile,  sometimes  more  and  sometimes  less.  If  all  the 
roads  had  accepted  the  full  amount  of  aid  oflfered,  the  state 
would    have   become   contingently   liable   for   about   $30,- 

were  iisiied  under  mcts  of  1868  (S.  L.,  1868,  pp.  14  and  138.)  These  were  not 
■old  and  were  returned  to  the  possession  of  the  state  during  BoUock's  administza- 
tion  (Angler's  statement,  K.  K.  R.,  toL  6,  p.  162).  Abo,  before  the  issue  of 
13,000,000  mentioned,  bonds  to  the  amount  of  ^2/xx>,ooo  were  issued  (Conley's 
message  cited).  These  were  hypothecated  with  several  bankers  in  New  York. 
))ome  of  them,  amounting  to  ^500,000,  were  returned  and  cancelled  during  Bol- 
lock's administration  (Conley's  message).  The  rest,  amounting  to  11,500^000, 
remained  in  the  hands  of  the  bankers.  Conley  stated,  in  January,  1872  ^message 
dted),  that  these  bonds  had  been  replaced  by  bonds  of  a  later  issue  and  cancded 
during  Bollock's  administration,  and  had  therefore  ceased  to  be  a  claim  against 
the  state.  This  statement  conflicts  with  three  facts,  i.  Tbe  bankers  who  held 
these  bonds  refused  to  return  them  after  their  alleged  cancellation.  2.  One  of 
these  bankers  sold  the  bonds  which  he  held  after  their  alleged  cancellation 
(Henry  Qews,  Twenty-eight  Years  in  Wall  Street^  p.  277).  3.  The  legislatore 
of  Georgia  repudiated  these  bonds  in  1872,  which  woold  have  been  unnecessary 
if  they  bad  been  canceUed.  It  seems  probable,  therefore,  though  not  certain,  that 
this  $1,500,000  should  be  added  to  the  debt  incurred  by  the  reconstruction  gov- 
ernment. 

»  S.  L.,  1868,  title  xvii.  « IHd„  1869,  title  xv. 

*  IHd^  1870,  title  xi,  division  vii. 
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ooo,cxx>.'  But  only  six  roads  accepted,  and  the  contingent 
liability  thus  created  was  $6,923,400."  The  laws  offering  the 
aid  involved  little  risk  to  the  state ;  they  made  substantial 
progress  in  construction  and  substantial  evidence  of  sound- 
ness conditions  precedent  to  indorsement,  and  secured  to 
the  state  a  lien  on  all  the  property  of  each  road  in  case  it 
defaulted.  The  indorsement  of  railroad  bonds  is  not  a  re- 
proach to  the  reconstruction  government.  The  great  policy 
of  that  government,  when  it  was  sufficiently  free  from  parti- 
san labors  to  have  a  policy,  was  to  repair  the  prosperity  of 
the  state,  and  the  construction  of  railroads  was  an  important 
means  to  this  end.3 

The  worst  stain  on  the  reconstruction  government  is  its 
management  of  the  state  railroad.  The  Western  and  At- 
lantic Railroad,  owned  and  operated  by  the  state  until  1871, 
was  placed  under  the  superintendence  of  Foster  Blodgett  by 
the  governor  in  January,  1870.*  Thenceforth  hundreds  of 
employees  were  discharged  to  make  room  for  Republican 
favorites;  important  positions  were  filled  by  strangers  to 
the  business;  the  receipts  were  stolen,5  or  squandered  in 
purchases  made  from  other  Republicans  at  monstrous  prices ; 
and  the  road  suffered  great  dilapidation.^ 

The  preferred  object  of  the  Conservative  abuse  in  the  re- 

^  Angler's  statement,  K.  K.  R.,  vol.  i,  p.  129. 

'  Conley's  message  above  cited. 

'  It  is  to  be  remarked,  however,  that  four  of  the  roads  whose  bonds  the  state 
bad  guaranteed  became  bankrupt  before  1874.  See  Poor's  Railroad  Mimual  for 
1875-4,  pp.  432  and  582;  and  for  1874-5,  p.  426. 

*E.M.,  1870-74,  p.  449. 

*  See  the  case  of  Hoyt,  Minutes  of  Fulton  County  Superior  Court,  vol  I,  pp- 
37i»  445- 

*  Report  of  the  investigating  committeefof  the  legislature  appointed  in  Dec., 
1871.  Its  report  was  printed  in  Atlanta  in  1872.  It  is  bitterly  partisan,  but  a 
minority  report  made  by  a  Republican  admits,  with  humorous  resignation,  that 
the  charges  are  true. 
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construction  government  was  Governor  Bullock.  We  have 
seen  that  he  was  remarkably  powerful  as  well  as  remarkably 
active  in  promoting  the  interests  of  his  party.  He  was 
abused  for  that.  For  the  extravagance  of  the  state  govern- 
ment the  governor  was  held  largely  responsible.  He  was 
abused  for  that.  But  he  was  further  accused  of  fraud  in 
financial  matters. 

Although  this  charge  has  never  been  established,  the 
public  had  some  excuse  for  believing  it  at  the  time.  As  a 
result  of  the  quarrel  between  the  governor  and  the  treasurer, 
the  governor  ordered  the  bankers  who  were  the  financial 
agents  of  the  state  to  hold  no  further  communication  with 
the  treasurer  after  June  3,  1869,  but  to  communicate  only 
with  the  governor.'  The  effect  upon  the  public  was  an  im- 
pression of  great  confusion  and  irregularity  in  the  finances 
The  treasurer's  reports  could  not  give  a  complete  account  of 
state  moneys,  and  the  governor  was  not  careful  to  inform 
the  public  of  the  condition  of  that  part  of  the  finances  over 
which  he  had  assumed  control.  Moreover,  the  governor  and 
the  treasurer  kept  up  a  constant  interchange  of  accusation 
and  insinuation  in  the  newspapers.  In  another  way  the 
governor  put  himself  in  an  unfortunate  light.  In  his  letter 
to  the  Ku  Klux  Committee  his  statements  regarding  his  bond 
transactions  were  so  vague  as  to  give  the  impression  (rightly 
or  wrongly)  of  a  desire  to  conceal  something.*  The  same 
laxity  of  statement  appears  in  Conley's  statement  of  the  use  to 
which  the  bonds  issued  by  Bullock  had  been  put.^  His  sud- 
den resignation  and  departure  on  the  eve  of  a  threatened 
investigation  seemed  to  confirm  the  evidence  of  his  guilt. 

But  though  he  did  not  keep  the  public  informed,  it  has 

*A.  A.  C  1869,  p.  305. 

*See  K.  K.  R.,  vol  i,  pp.  137  and  138.    The  statements  are  on  pp.  11  and  is 
of  the  letter  as  published  in  Atlanta  in  1871. 
*  See  Conley'i  message  cited. 
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never  been  established  that  his  accounts  were  wrong.  He 
spent  money  freely,  and  in  some  cases  without  authority;' 
but  none  of  his  accusers  has  ever  proved  that  he  spent  any 
without  regular  and  correct  record  by  the  comptroller.  And 
though  he  issued  bonds  perhaps  in  excess,  he  issued  none 
without  proper  registration  in  the  comptroller's  records.' 
His  apparent  efforts  to  conceal  facts  do  not  prove  fraud ;  a 
sufficient  motive  would  be  furnished  by  desire  to  conceal 
the  extravagance  of  his  administration.  Furthermore,  he  has 
been  positively  acquitted  of  the  charge  of  fraud.  In  1878 
he  returned  to  Georgia,  and  the  courts  proceeded  to  give 
him  ''  a  speedy  and  public  trial."  Of  his  many  alleged 
crimes,  indictments  were  secured  for  three.  One  indictment 
was  quashed ,3  Upon  the  other  two  the  verdict  was  "  not 
guilty."^  His  resignation  was  explained  in  a  letter  to  hfs 
"  political  friends,"  published  on  October  3 1 ,  1871 .«  He  said 
that  he  had  obtained  evidence  of  a  concerted  design  among 

'  In  the  latter  part  of  1868  and  in  1869  the  governor  paid  to  a  certain  H.  I. 
Kimball  154,500  from  the  treasury.  He  paid  this  to  be  used  in  furnishing  a 
bttOding  which  was  at  that  time  occupied  as  the  state  capital.  (Bullock's  state- 
ment, B.  A.,  p.  29.)  There  was  no  law  authorizing  this  payment,  nor  was  the 
state  under  any  obligation  to  make  it  The  state  bought  the  building  in  1870  by 
an  act  of  the  legislature  which  provided  that  the  154,500  should  be  coux^ed  as 
part  of  the  price.  Thus  Bullock's  advance  was  ratified  by  the  state.  (S.  L., 
1870,  p.  494.)    This,  however,  does  not  change  the  character  of  the  act. 

'See  C.  R.,  April,  1871,  and  April,  1872.  Bullock  was  accused  of  indorsing 
the  bonds  of  three  railroads  contrary  to  law.  In  the  case  of  two  of  these  (the 
CartersviUe  and  Van  Wert,  or  Gicrokee  raflroad,  and  the  Bainbridge,  Cuthbert 
and  Columbus  railroad)  he  refuted  the  charge  beyond  contradiction  in  his 
address  to  the  public  of  1872.  In  the  case  of  the  third  (the  Brunswick  and 
Albany  railroad)  he  admitted  that  he  had  indorsed  bonds  before  the  road  had 
complied  with  the  conditions  xequired  by  law,  but  said  that  he  did  it  for  the  public 
good.     (B.  A.,  pp.  39-41.) 

*  Atlanta  C^/fj/!r/iM/r(?»,  Jan.  3,  1878;  Minutes  of  the  Fulton  County  Superior 
Court,  vol.  N,  p.  261. 

*/(J«V.,  pp.  263,  273. 

*  Atlanta  New  Era^  Oct.  31,  1871.    Printed  as  an  appendix  to  B.  A. 
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certain  prominent  members  of  the  incoming  legislature  to 
impeach  him  (as  they  could  easily  do,  with  the  immense  Con- 
servative majority),  and  instal  as  governor  the  Conservative 
who  would  be  elected  president  of  the  senate.  To  resign 
and  put  the  governorship  in  the  hands  of  a  Republican  who 
could  not  be  impeached  was  the  only  way  to  defeat  this 
''  nefarious  scheme."  This  explanation  was  of  course  ignored 
by  Bullock's  enemies  when  it  was  made ;  but  in  view  of  the 
lack  of  evidence  that  he  was  guilty  of  any  fraud,  and  in  view 
of  the  positive  evidence  to  the  contrary,  there  is  now  no 
reason  to  doubt  it. 

The  governor  made  extraordinary  use  of  the  pardoning 
power.  According  to  a  statement  sanctioned  by  him,  he 
pardoned  four  hundred  and  ninety-eight  criminals,  forty-one 
of  whom  were  convicted  or  accused  of  murder,  fifty-two  of 
burglary,  five  of  arson,  and  eight  of  robbery.'  The  leader  of 
the  Conservative  party  at  that  time,  B.  H.  Hill,  emphatically 
declared  in  a  public  statement  that  the  governor  had  no 
worse  motive  than  "  kindness  of  heart."  ■ 

To  sum  up  the  case  against  the  reconstruction  govern- 
ment, we  have  seen  that  it  was  extravagant,  that  it  misman- 
aged the  state  railroad,  and  that  it  pardoned  a  great  many 
criminals.  It  was  not  guilty  of  the  enormities  often  associ- 
ated with  reconstruction;  but  it  was  a  government  com- 
posed of  men  who  obtained  polictical  position  only  through 
the  interference  of  an  outside  power — it  was  the  product  of 
a  system  conceived  partly  in  vengeance,  partly  in  folly,  and 
partly  in  political  strategy,  and  imposed  by  force.  It  was 
hated  partly  for  what  it  did,  but  more  for  what  it  was. 

^  Appendix  to  B.  L.  (printed  in  R.  K.  R.,  toL  7,  p.  825). 
*K.  K.  R.,  ToL  7,  pp.  767  and  780. 
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CHAPTER  X 

CONCLUSION 

A  CONFEDERATE  veteran  recentiy  remarked  amid  great 
applause  at  an  assembly  in  Atlanta  that  there  never  was  a 
conqueror  so  magnanimous  as  the  North,  for  within  six 
years  from  the  surrender  of  the  southern  armies  she  had  al- 
lowed the  South  to  take  part  in  her  national  councils. 
Nevertheless,  within  those  six  years  the  Congressional  Dis- 
ciplinarians gave  the  South  a  discipline  which  she  will  never 
forget.  It  did  not  result  in  permanent  estrangement  be- 
tween the  North  and  the  South,  for  sectional  bitterness 
seems  extinct.  But  whether  there  was  any  profit  in  it — 
whether,  in  case  the  South  never  again  attempts  to  secede, 
that  happy  omission  will  be  due  to  reconstruction — may  be 
doubted. 

Was  there  a  clearer  gain  from  the  humanitarian  point  of 
view?  We  have  seen  that  at  the  close  of  the  war  a  spirit  of 
gratitude  and  philanthropy  prevailed  among  the  most  in- 
fluential of  the  southern  white  people  as  regards  the  ne- 
groes. Instead  of  allowing  this  spirit  to  develop  and  in  the 
course  of  time  to  produce  its  natural  results,  the  North,  believ- 
ing that  suffrage  was  essential  to  the  negro's  welfare  and 
progress,  forced  the  South  to  enfranchise  him,  by  recon- 
struction. This  caused  the  negro  untold  immediate  harm 
(since  reconstruction  was  a  con  tributary  cause  of  Kuklux- 
ism),  and  delayed  his  ultimate  advance  by  giving  the 
friendly  spirit  of  the  white  people  a  check  in  its  develop- 
ment from  which  it  has  not  yet  recovered. 
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From  the  point  of  view  of  the  Republican  Politicians,  re- 
construction at  first  succeeded,  but  later  proved  a  mistaken 
policy.  By  it  they  lost  the  support  of  the  southern  white 
men  who  had  been  opposed  to  secession.  These  formed  a 
large  party  in  Georgia.  The  victory  of  the  federal  arms 
had  the  nature  of  a  party  victory  for  them.  They  would 
have  added  their  strength  to  the  Republican  party.  Recon- 
struction, with  its  threat  of  negro  domination,  drove  them 
into  the  Democratic  party,  where  they  still  remain.  For  a 
time  this  loss  was  made  good  by  negro  votes,  but  not  long. 

Without  reconstruction  there  would  have  been  no  Fif- 
teenth Amendment.  But  the  good  will  and  philanthropy  of 
the  people  among  whom  the  negro  lives,  which  reconstruc- 
tion took  away,  would  have  brought  him  more  benefit  than 
the  Fifteenth  Amendment.  Without  reconstruction  there 
would  have  been  no  Fourteenth  Amendment  But  a  long 
line  of  decisions  of  the  Supreme  Court  has  determined  that 
the  Fourteenth  Amendment  did  not  achieve  the  nationaliza- 
tion of  civil  rights — an  end  which  might  justify  reconstruc- 
tion as  a  means.  In  short,  reconstruction  seems  to  have 
produced  bad  government,  political  rancor,  and  social 
violence  and  disorder,  without  compensating  good. 
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